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PREFACE. 


LiTTLB  apology  ought  to  be  needed  for  the  issue  of  this, 
the  first  work  in  English  on  the  Law  of  International  Copy- 
right, a  subject  of  such  importance  as  to  call  for  exposition 
in  every  civilised  language.  Continental  readers  possess  an 
excellent  account,  Du  Droit  des  Auteurs  et  des  Artistes  dans 
les  Rapports  Intemationaux^  by  Dr.  Alcide  Darras,  published 
the  year  following  that  most  important  of  all  international 
agreements  on  the  subject— the  Berne  Convention  of  1886. 
But  the  English  standpoint  differs  materially  from  that  of 
continental  nations,  as  the  present  chapters  on  the  Berne 
Convention  abundantly  show.  In  a  great  measure  this  is 
due  to  the  constant  reference  to  that  scrap-heap  of  English 
Copyright  legislation,  the  codifying  Literary  Copyright  Act 
of  1842.  Increasingly  liberal  interpretations  of  the  Courts 
bring  our  domestic  legislation  a  little  nearer  to  the  standards 
of  other  leading  civilised  nations,  but  it  still  suffers  consider- 
ably by  comparison  with  them. 

The  relation  of  International  Law  to  domestic  Law  in 
England  differs  widely  from  that  which  generally  obtains  on 
the  Continent,  and  consequently  the  interpretation  of  Inter- 
national Law  calls  for  special  treatment. 

In  the  preparation  of  this  work  I  am  indebted  to 
Dr.  Darras  for  many  suggestions,  and  also  for  his  kind 
permission  to  make  use  of  the  many  interesting  historical 
instances  concerning  international  piracies  of  intellectual 
works, 

V  h 


vi  PREFACE. 

I  remember  with  pleasure  many  personal  discussions  at 
Berne  with  Professor  Rothlisberger,  Secretary  of  the  Inter- 
national Bureau  of  Copyright,  which  gave  me  a  wider  and 
more  practical  knowledge  of  continental  ideas  on  the  subject. 
I  also  thank  M.  Henri  Morel,  Director  of  the  International 
Office,  for  giving  me  a  welcome,  and  a  free  run  of  the  Bureau 
and  Library  under  his  charge. 

To  my  friend  and  old  pupil,  W.  D.  Aston,  B.A.,  LL.B., 
I  am  indebted  for  valued  assistance  in  making  references  and 
extracts,  and  in  indexing.  Indeed,  in  the  latter  parts  of  the 
book — ^particularly  on  Colonial  Law  and  on  that  of  the  United 
States  of  America,  which  were  not  originally  designed  as 
sections  of  this  work — ^his  share  has  been  so  substantial  that, 
had  they  been  issued  separately,  his  name  also  would  have 
appeared  on  the  title-pages. 

To  render  it  a  work  of  practical  utility  as  fully  as  possible, 
the  book  has  been  divided  into  five  distinct  parts,  each  of  which 
is  largely  complete  in  itself.  This  has  necessarily  led  to  some 
duplication,  but  only  such  a  limited  use  of  subject-matter 
which  belongs  to  another  Part  has  been  made  as  to  render  the 
context  intelligible.  Special  care,  by  means  of  carefully 
arranged  and  fuU  Contents  and  Index,  has  been  taken  to 
make  the  book  not  merely  a  text-book  on  the  subject,  but 
ready  for  purposes  of  reference. 

WILLIAM  BRIGGS. 

Burlington  House, 
Cambridge, 

January  Srd,  1906. 
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THE     NATURE    AND     ORIGIN 

OF 

COPYRIGHT. 


SECTION  I. 

THE  AUTHOR'S  MORAL  RIGHT  IN  HIS  WORK. 

Distinctiou  between  moral  and  legal  right — Might  and  right — Elements 
included  in  the  author's  right — Legal  right — Relation  of  legal  and  moral 
rights. 

Difltinotioii  between  Moral  and  Legal  Bight — Of  the  legal 
right  of  an  author  over  his  production  there  is  now  no  doubt 
in  civilised  countries.  But  his  moral  or  ethical  right,  which 
is  hall-marked  as  a  right  by  its  development  into  a  legal 
right,  has  given  rise  to  much  learned  discussion.  A  study  of 
the  old  opinions  is  mainly  of  antiquarian  interest;  neverthe- 
less such  a  study  frequently  throws  light  upon  the  cases 
which  form  our  precedents  at  the  present  time,  and  assists  in 
the  decision  of  the  new  problems  which  so  frequently  arise 
in  this  subject,  where  decided  cases  cover  only  a  small 
portion  of  the  possible  field. 

A  good  deal  of  confusion  arose,  and  still  arises,  in  matters 
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of  jurisprudence — the  science  and  philosophy  of  law — on 
account  of  the  equivocal  nature  of  the  terms  used.  Great 
thinkers  frequently  differ  on  a  question  because  the  terms 
employed  convey  different  meanings  to  their  minds,  when, 
as  a  matter  of  fact,  their  mental  views  are  substantially  the 
same.      For  this  reason,  the  relation  of  the  terms  *  right,' 

*  moral  right,'  ^  and  *  legal  right,'  should  be  clearly  distin- 
guished and  defined. 

At  the  present  time  the  question :  Has  the  author  a  right 
to  copyright  f^  would  be,  if  the  word  *  right '  were  used  in  a 
strict  legal  sense,  on  a  par  with  the  question.  Is  coined  gold 
money?  But  the  problem  whether  the  author  has  a  moral 
right  in  his  production  calls  for  an  examination  into  the 
relations  between  an  author's  right  in  his  work  and  a  moral 
right,  the  latter  term  being  a  genus  of  which  the  former 
claims  to  be  a  species. 

Kght  and  Sight — Without  dwelling  at  length  on  the 
so-called  '  rights '  of  primitive  times,  it  is  easy  to  conceive 
that  each  man's  mighty  the  power  of  his  arm,  would  avail 
to  prevent  others  from  using  or  abusing  his  property  and  to 
make  others  render  him  any  particular  service  which  that 
might  could  enforce,  without  regard  to  the  approval  or 
reprobation  of  his  neighbours.  Indeed  the  researches  of 
historical  jurists  have  discovered  a  state  of  society  when 
might  was  synonymous  with  right. 

I  Thia  term  'moral  right'  is  used  throughout  this  book  in  preference  to 

*  natural  right.'    For  '  natural  right '  is  often  employed  not  only  in  the  sense  of 

*  moral  right,'  but  with  at  least  two  other  important  meanings.  In  one  of 
these  it  is  synonymous  with  '  might,'  and  in  the  other  it  denotes  those  original 
or  innate  rights  and  capacities  on  which  a  man  enters  when  he  is  bom.  Such 
primordial  rights  are  '  the  right  to  his  life,  his  body,  not  to  be  capriciously  or 
malidonsly  touched,  pushed  or  struck,  and  the  right  to  personal  freedom.' 
Plainly  copyright  has  nothing  in  common  with  these ;  for  no  man  is  an  author 
at  the  time  of  his  birth. 

'  According  to  the  English  Act  of  1842  copyright  is  *  the  sole  and  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies.' 
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Definition  of  a  Bight — Yet  even  in  those  earlj  times  of 
^ might'  most  of  the  fundamental  elements  included  in  the 
conception  of  '  right '  were  to  be  found,  to  wit : — 

(i)  The  person  entitled. 

(ii)  The  person  obligated, 
(iii)  The  object  claimed,  which   becomes   the  subject  of 

the  right, 
(iv)  The  act  or  forbearance  with  regard  to  the  object. 

But  the  essential  difference  between  might  and  right  lies  in 
the  power  which  enforces  the  right,  for  now  the  force  of 
public  opinion  or  of  the  law  takes  the  place  of  the  strong  arm 
of  primitive  times. 

Keeping  in  view  the  fact  that  it  must  reside  in  some 
definite  person  or  persons,  a  right  may  now  be  defined  as 
that  which  commands 

(i)  The  approval  or  at  least  the  acquiescence  of  public 
opinion  with  regard  to  its  exercise ; 

(ii)  The  reprobation  of  public  opinion  against  the  con- 
duct of  another  in  preventing  its  exercise.* 

Elements  inolnded  in  the  Author's  Bight — If  the  right  be 
over  some  thing,  the  thing,  which  is  the  subject  of  the  right, 
must  itself  be  considered.  Examining  the  author's  relation 
to  his  production  with  the  view  of  finding  there  the  series 
of  elements  comprehended  in  a  *  right,'  it  is  easy  to  discover 
the  person  entitled,  an  act  and  forbearance  claimed,  and  the 
person  (in  this  case  the  public)  bound.     To   complete  the 


^  Professor  Holland's  definition  is :  *  When  a  man  is  said  to  have  a  right  to  do 
anything,  or  over  anything,  or  to  be  treated  in  a  particular  manner,  public 
opinion  would  see  him  do  the  act,  or  make  use  of  the  thing,  or  be  treated  in  that 
particular  way,  with  approbation,  or  at  least  with  acquiescence ;  but  would  repro- 
bate the  conduct  of  any  one  who  should  prevent  him  from  doing  the  act,  or 
making  use  of  the  thing,  or  should  fiul  to  treat  him  in  that  particular  way.' — 
Holland,  Elementa  of  Juritpmdenee,  8th  Edition,  p.  71. 
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series,  it  remains  to  show  that  the  work  of  an  author  generally 
is  a  fitting  subject  of  a  right,  that  is,  such  that  public 
opinion  would  see  him  make  use  of  his  production  with  appro- 
bation and  would  reprobate  the  conduct  of  any  one  who 
should  prevent  him  making  use  of  it.  This  brings  us  to. 
the  distinction  between  '  moral  right '  and  ^  legal  right.' 

Legal  Sight — A  ^  legal  right '  is  defined  as  a  capacity 
residing  in  one  man  of  controlling,  with  the  assent  and  assist- 
ance of  the  State,  the  actions  of  others.*  That  which  gives 
validity  to  a  legal  right  in  every  case  is  the  force  which  is 
lent  to  it  by  the  State. 

It  will  be  seen  that  ^  moral  right '  takes  a  middle  position 
between  '  might '  and  '  legal  right ' ;  *  for  as  the  definition  of 
a  moral  *  right '  can  be  built  up  from  the  terms  embraced  in 
the  definition  of  *  might'  by  substituting  the  wider  term  'force 
of  society '  for  the  term  *  brute  force,'  so  it  can  be  deduced 
from  the  definition  of  '  legal  right '  by  substituting  the  indefi- 
nite *  force  of  society  '  for  the  more  definite  '  force  of  the 
State.' 

The  Belation  of  Legal  and  Moral  Bight — Law  exists  for 
the  creation,  definition,  and  protection  of  legal  rights.  The 
moral  right  of  the  author  is  therefore  clearly  outside  the 
domain  of  the  Law  of  Copyright,  which  gives  him  the  sole 
and  exclusive  liberty  of  multiplying  copies,  and  includes  also 
the  protection  of  this  right.     But   in  the  creation  of  legal 


*  Holland,  Elentcnts  of  Juriiprudenee,  p.  72. 

'  In  addition  to  its  use  in  the  '  right  of  might,'  '  natural  right,'  ^  moral  right/ 
and  <  legal  right,'  the  tenn  '  right '  is  often  employed  to  denote  that  which  is 
jiut.  This  meaning,  as  contrasted  with  *  legal  right,'  is  well  illustrated  hy  Austin. 
*  If,  for  example,  I  owe  you  £100,  you  have  a  ^^ right"  to  the  payment  of  the 
money ;  the  right  importing  an  obligation  to  pay  the  money  which  is  incumbent 
upon  me.  Now,  in  case  I  make  the  payment  to  which  you  have  *'  a  right,"  I  do 
that  which  is  ^^ right"  or  just,  or  I  do  that  which  consists  with  *' right"  or 
justice.' — ^AusUn,  Jurisprudence,  p.  285. 
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rights,  the  law  looks  mainly  to  the  subjects  of  moral  rights.^ 
The  recognition  therefore  of  a  moral  right  over  a  thing  is  a 
great  step  towards  the  attainment  of  a  legal  right. 

It  is  therefore  necessary  to  enquire  whether  the  author  has 
such  a  right  over  his  production  that  public  opinion  will  see 
him  use  and  enjoy  it  with  approval,  and  regard  any  disturb- 
ance of  this  use  with  disapproval ;  and  if  this  right  exists 
to  ask  what  is  its  nature. 

To  answer  these  questions  is  the  object  of  the  next  chap- 
ters, in  which  it  will  be  shown  that  copyright  is  a  right, 
and  that  this  right  is  a  right  of  property.  The  traditional 
methods  of  acquisition  as  well  as  the  features  and  attributes 
of  property  will  be  surveyed,  and  the  degree  to  which  the 
author's  production  and  his  right  over  it  correspond  with  these 
will  be  measured. 

^  Legal  rights  aro  normally  dovolopments  of  corresponding  moral  rights,  but  in 
particular  cases  the  two  may  be  opposed ;  e.g,  the  eviction  of  a  sick  tenant  for 
non-payment  of  rent. 
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SECTION  n. 
THE  CREATION  OF  PBOPEBTT. 

Property  in  its  strict  sense  a  right,  not  a  thing — Acquisition  by 
Preoccupancy — Labour  as  a  title  to  property — ^The  Public  Domain  of 
intellectual  works — Locke  on  labour  as  a  title  to  property — Copyright 
based  on  labour — Copyright  a  tenure  by  creation — Foreign  opinions  on  the 
nature  of  Copyright. 

Property  in  its  strict  sense  a  Sight,  not  a  Thing.— 
Property  strictly  speaking  is  a  riffkty  not  a  tktJiff  ;  or  as  it 
has  been  put,  *  Property  is  a  metaphysical  thing.'  It  is  often 
convenient,  however,  to  use  the  word  for  the  thing  over  which 
the  right  can  be  exercised,  e.g,  a  house,  a  horse,  a  tool ;  but 
in  so  doing  it  should  always  be  remembered  that  it  is  the 
right  over  the  thing  which  is  the  property  ;  the  thing  vdthout 
the  right  is  useless. 

In  everyday  life  property  is,  for  the  most  part,  derivatively 
acquired,  by  sale,  gift,  bequest,  or  other  act  of  party,  or 
judgment  or  other  operation  of  law.  But  it  may  also  be 
originally  acquired  ;  indeed,  original  acquisition  must  perforce 
have  taken  place  before  ever  it  became  derivative  property. 

Acquisition  by  Preoocnpancy. — According  to  what  Maine 
calls  *the  popular  theory  of  the  origin  of  property,'  the 
original  method  of  acquiring  property,  whether  in  lands  or 
in  movables,  was  that  of  preoccupancy — first  occupancy — 
which  the  Bomans  designated  occupatio.  For  this  the  term 
'occupancy'  has  been  used  as  the  English  equivalent  by 
Blackstone  and  others ;  *  but  to  avoid  ambiguity  *  preoccu- 
pancy' seems  preferable  to  make  it  clear  that  the  acquire- 
ment in  question  is  original  and  not  derivative. 

'  According  to  Blackstone  the  claim  of  an  author  to  property  in  his  work  is 
reducible  to  preoccupancy,  a  new  thing  having  been  created  by  labour  and  skill. 
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*  Preoccupancy  '  may  be  defined  as  taking  and  retaining  as 
one's  own  what  previously  belonged  to  no  one,  i.e.  res  nullius. 
Such  things  are  potentially  res  omnium — the  property  of 
everybody — and  become  the  property  of  an  individual  by 
occupatto.  Labour  spent  on  the  property  strengthens  and 
confirms  the  right  ;  indeed  vrithout  labour  preoccupancy 
gives  but  a  comparatively  barren  title  at  all  times. 

In  primitive  communities  the  value  of  movable  property  was 
not  great ;  the  bare  necessaries  of  life,  food  and  shelter,  and 
the  implements  required  for  obtaining  these,  sufficed  while  the 
land  was  held  in  common.  Later,  when  the  land  was  allowed 
to  pass  from  father  to  son,^  it  became  a  property  compared 
with  which  personal  eflfects,  though  vastly  increased  in  variety 
and  quality,  were  relatively  of  small  value ;  and  up  to  com- 
paratively modem  times  land  continued  to  be  the  most 
important  kind  of  property. 

Labour  as  a  Title  to  Property. — The  bare  preoccupancy  of 
land  necessitates  no  labour  beyond  the  coming  on  it,  and 
even  that  might  be  merely  '  for  rest  and  shade '  ;  but  in 
order  to  turn  the  occupancy  to  account,  and  to  take  the  profits 
of  the  land,  its  crops  and  fruits,  labour  is  essential.  So  too 
with  the  preoccupancy  of  animals  fercie  naturae  ;*  although 
its  essence  lies  in  the  ^rst  taking  rather  than  in  the  labour 
attendant  on  it,  the  latter  also  is  plainly  essential. 

The  domain  of  Nature  still  offers  certain  kinds  of  property 
to  those  who  fulfil  the  necessary  conditions.  Even  to-day  fish- 
ing, hunting,  and  other  time-honoured  means  of  preoccupancy 
will  enable  property  to  be  gained  in  animals /era^  naturae^ 

*  Under  the  feudal  system  the  land  was  originally  given  by  the  lord  as  a 
reward  in  consideration  of  services,  and  generally  devolved  to  the  son  with  the 
same  retainer  of  services  as  the  consideration  for  his  tenure.  Alienation  of 
land  was  for  a  long  time  not  allowed ;  it  invariably  passed  to  the  heir  or  reverted 
to  the  lord. 

^  Wild  animals  and  birds,  and  fish  in  the  open  sea. 
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which  with  certain  rescrrations,  made  by  municipal  law,  are  in 
the  common  stock — res  omnium — ^and  are  potential  property. 
Land,  however,  is  now  seldom  acquired  by  preoccupancy.  The 
process  has  long  ago  exhausted  the  most  desirable,  for  land 
cannot  be  multiplied  like  beasts  and  fowl ;  still,  new  districts 
are  from  time  to  time  opened  out,  and  in  them  not  only  is 
the  labour  attendant  on  preoccupancy  required,  but  also  it  is 
generally  made  a  condition  of  property  that  additional  labour 
be  spent  upon  the  land  which  is  the  subject  of  a  grant.^ 

The  Public  Domain  of  Intelleotnal  Works. — At  the  present 
time  perhaps  the  most  fruitful  source  of  property  is  not  the 
domain  of  nature,  but  incorporeal  ideas,  on  which  the  intellect 
may  be  exercised  in  much  the  same  way  as  manual  labour  is 
expended  in  the  occupation  of  corporeal  res  nuUius,  A  vast 
accumulation  of  ideas,  the  product  of  centuries,  has  through 
the  medium  of  books  become  the  conunon  property  of  man- 
kind ;  ^  and  these  free  ideas  are  said  to  be  in  ^  the  public  domain,' 
a  sort  of  common  field  which  anyone  may  use  at  will.  From 
this  public  domain  it  is  open  to  anyone  to  appropriate  what 
he  likes ;  and  by  turning  the  old  ideas  over  in  his  mind  and 
reproducing  them  in  an  original  form  the  appropriator  is 
able  to  acquire  property — grounded  on  labour — in  his  new 
work.  Such  takings  do  not  exhaust  the  public  domain,  for 
the  same  ideas  may  be  recast  and  developed  in  a  million 
different  ways.  It  will  be  seen  too  that  even  with  the  most 
modem  kinds  of  property  labour  is  an  integral  part  of  the 
process  by  which  a  right  based  on  preoccupancy  is  required. 

^  The  Dommion  Laws  of  Canada,  following  the  regulations  generally  adopted 
in  mining  centres,  require  in  the  Klondyke  district  not  only  that  a  claim  for 
which  a  title  is  granted  should  be  staked  out  personally  by  the  claimant,  but  that 
a  certain  amount  of  work  should  be  expended  upon  it  in  each  year. 

'A  copyright  work  may  become  conmion  property  either  by  the  expiration  of 
the  statutory  term  of  copyright  or,  which  rarely  happens,  by  the  abandonment 
of  the  copyright  on  the  part  of  the  author  while  some  part  of  the  statutory  term 
has  yet  to  run. 
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Indeed  subjects  such  as  inventions  and  copyrights,  which  are 
the  results  of  intellectual  labour,  need  much  more  for  their 
acquisition  than  the  mere  physical  taking  which  sufficed  for 
the  bare  necessities  of  primitive  times,  and  have  in  consequence 
a  higher  claim  to  be  treated  as  property. 

Looke  on  Labour  as  a  Title  to  Property. — tTohn  Locke,  the 
champion  of  labour,  wrote  in  1689  his  famous  work  on 
Civil  Government^  which  contains  an  able  essay  on  property. 
He  claims  for  labour  a  place  in  the  acquisition  of  property 
far  superior  to  that  of  preoccupancy  pure  and  simple.  He 
regards  the  first-coming  to  a  subject  of  property  as  an 
essential  of  its  acquirement,  but  he  considers  the  labour  spent 
upon  it  as  that  which  really  annexes  it  or  brings  it  into  being 
as  property.* 

Another  argument  upon  which  Locke  lays  much  stress  is 
that  when  followed  by  labour  appropriation  from  the  common 
stock  not  only  does  not  impoverish  it,  but  actually  adds  to  it. 
It  has  already  been  pointed  out  that,  at  one  time,  land  bore 
a  far  higher  value  than  all  other  kinds  of  property.  Locke 
holds  that  it  is  labour  which  has  altered  this  state  of  things.* 


*  *  The  labour  of  his  body  and  the  work  of  hia  hands  we  may  say  are  properly 
his.  Wliatsocver,  then,  he  removes  out  of  the  state  that  Nature  hath  provided 
and  left  it  in,  he  hath  mixed  his  labour  with,  and  joined  to  it  something  that  is 
his  own,  and  thereby  makes  it  his  inroperty.  It  being  by  him  removed  from  the 
common  state  Nature  hath  placed  it  in,  it  hath  by  this  labour  something  annexed 
to  it  that  excludes  the  common  right  of  other  men.  For  this  labour,  being  the 
unquestionable  property  of  the  labourer,  no  man  but  he  can  have  a  right  to  what 
that  is  once  joined  to,  at  least  where  there  is  enough  and  as  good  loft  in  common 
for  others.' — Civil  Gopatwwnty  §  27. 

*  *  For  it  is  labour,  indeed,  that  puts  the  difference  of  value  on  everything  .  .  . 
I  think  it  will  bo  but  a  very  modest  computation  to  say  that  of  the  products  of  the 
earth  useful  to  the  life  of  man  nine-tenths  are  the  effects  of  labour ;  nay,  if  we 
will  rightly  estimate  things  as  they  come  to  our  use,  and  cast  up  the  several 
expenses  about  them, — what  in  them  is  purely  owing  to  Nature,  and  what 
to  labour, — ^we  shall  find  that  in  most  of  them  ninety-nine  hundredths  are 
wholly  to  be  put  on  the  account  of  labour.' 

*  For  whatever  bread  is  more  worth  than  acorns,  wine  than  water,  and  cloth  or 
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Copyright  based  on  Labour. — Copyright  is  considered  by 
Blackstone  as  a  species  of  property  grounded  on  labour  and 
invention,  and  more  directly  reducible  to  the  head  of 
occupancy — i.e.  preoccupancy — ^than  any  other,  Blackstone 
thus  approves  Locke's  view  that  the  right  of  occupancy 
depends  mainly  upon  the  personal  labour  of  the  occupant. 
'When  a  man,'  says  the  learned  commentator,  'by  the 
exertion  of  his  rational  powers,  has  produced  an  original 
work,  he  seems  to  have  clearly  a  right  to  dispose  of  that 
identical  work  as  he  pleases.'^ 

To  this  may  well  be  added  the  opinion  of  Francis  Lieber, 
in  his  Political  Ethics : — '  Because  there  was  no  copyright 
in  early  times, — ^because  there  were  no  books,  or  books  did 
not  yield  any  profit  to  make  copyright  worth  anything, — 
it  is  believed  by  many  to  this  day  that  copyright  is  an 
invented  thing,  and  held  as  a  grant  bestowed  by  the 
mere  grace  and  pleasure  of  society ;  while,  on  the  con- 
trary, the  right  of  copyright  in  a  book  seems  to  be 
clearer  and  more  easily  deduced  from  absolute  principle 
than  any  other.  It  is  the  title  of  actual  production  and 
of  preoccupancy.  If  a  canoe  is  mine  because  I  made 
it,  shall  not  that  be  mine  which  I  actually  created,  a  com- 
position ? ' 

Copyright  a  Tenure  by  Creation. — But  there  are  many  who 
put  the  claim  of  a  work  created  by  an  author  through  in- 
tellectual labour  on  even  a  higher  plane  than  Locke  placed 
that  of  property  gained  by  manual  labour.     Thus  Benjamin 


silk  than  leaves,  skins,  or  moss,  that  is  wholly  owing  to  labour  and  industry : 
the  one  of  these  being  the  food  and  raiment  which  unassisted  Nature  furnishes  us 
with ;  the  other,  provisions  which  our  industry  and  pains  prepare  for  us ;  which 
how  much  they  exceed  the  other  in  value  when  anyone  hath  computed,  he  will 
then  see  how  much  labour  makes  the  far  greatest  part  of  the  value  of  things  we 
enjoy  in  this  world.* — Civil  Government^  §§  40,  42. 
1  KerT*s  Blackstone,  U.,  p.  359. 
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Disraeli,  addressing  the  House  of  Commons  in  April  1838, 
on  behalf  of  Talfourd's  Copyright  Bill,  said  : — 

'  The  tenure  by  which  they — works  requiring  great  learn- 
ing, great  industry,  great  labour,  great  capital  in  their 
preparation — are  held  is,  in  my  opinion,  superior  to  that  of 
all  other  property  :  for  it  is  original.  It  is  tenure  which 
does  not  exist  in  a  doubtful  title,  which  does  not  spring  from 
any  adventitious  circumstances.  It  is  not  found ;  it  is  not 
purchased  ;  it  is  not  prescriptive.  It  is  original.  So  it  is 
the  most  natural  of  all  titles,  because  it  is  the  most  simple 
and  least  artificial.  It  is  paramount  and  sovereign,  because 
it  is  a  tenure  by  creation.' 

In  Jefferys  v.  Boosey^  1854,  Justice  Erie  expressed 
himself  as  follows  : — 

'  The  origin  of  the  property  is  in  production.  As  to  works 
of  imagination  and  reasoning,  if  not  of  memory,  the  author 
may  be  said  to  create ;  and  in  all  departments  of  mind  new 
books  are  the  product  of  the  labour,  skill,  and  capital  of  the 
author.' 

Foreign  OpinionB  on  the  Nature  of  Copyright — Nor  is  this 
view  confined  to  English  jurists  ;  it  is  shared  by  other  nations, 
including  the  French,  who  have  set  a  pattern  to  the  world  in 
liberal  recognition  of  the  rights  of  authors  generally,  and  the 
Americans,  who  still  maintain  a  narrow-minded  disregard  of 
the  rights  of  foreign  authors.  Justice  Thompson,  an  eminent 
American  judge,  held  in  the  great  case  of  Wheaton  v,  Peters^ 
that  *  the  great  principle  on  which  the  author's  right  rests  is 
that  it  is  the  fruit  or  production  of  his  labour,  and  that  labour 
by  the  faculties  of  the  mind  may  establish  a  right  of  property 
as  well  as  by  the  faculties  of  the  body.  .  .  .  Every  principle 
of  justice,  equity,  morality,  fitness,  and  sound  policy  concurs 
in  protecting  the  literary  labours  of  men  to  the  same  extent 
that  property  acquired  by  manual  labour  is  protected.' 
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The  French  opinion,  which  is  well  represented  by  Pouillet 
and  Darras,  the  leading  writers  in  France  on  the  rights  of 
authors,  may  be  summarised  thus  : — 

The  author's  right  is  not  established  by  any  title  deed ; 
it  comes  into  existence  pari  passu  ¥rith  the  work. 

From  its  origin  labour^  the  production  of  the  author,  being 
the  result  of  creation,  has  even  a  more  undeniable  right  to  be 
considered  property  than  that  which  was  not  formed  by  its 
owner ;  and  this  creative  origin  more  than  answers  any  old 
objections  that  copyright  does  not  fall  in  with  the  formulated 
ideas  of  what  constitutes  property. 

The  sound  theory  which  assigns  the  origin  of  property  to 
work  gives  a  truer  right  than  mere  possession.  The  author's 
claim  to  copyright  is  based  on  labour  first  hand. 

'  The  author  of  a  book,'  said  Marion  before  the  Parliament 
of  Paris  in  1586,  ^is  absolute  owner  of  it,  and  as  such  can 
deal  with  it  freely.'  *  He  creates,'  ran  d'H^ricourt's  Petition 
in  1725,  therefore  his  creation  belongs  to  him,  to  enjoy  and 
to  do  with  as  he  pleases.' 

Copyright  protection  is  the  just  price  of  the  author's  labour. 
This  opinion  was  expressed  by  Louis  XVI.  of  France  in  a 
letter  of  6th  September,  1776,  written  with  reference  to  the 
decrees  of  1777  : — 'I  have  discussed  this  question,'  he  says, 
'  with  many  literary  men  ;  and  it  appears  to  me  that  it  is  one 
about  which  learned  men  feel  keenly.  It  concerns  a  very 
large  number  of  my  subjects  who  are  in  all  respects  worthy 
of  my  protection.  The  exclusive  privilege  of  printing 
books,  as  we  have  recognised,  is  a  concession  founded  on 
justice.  For  an  author  it  is  the  price  of  his  labour ;  for 
a  publisher  it  is  a  guarantee  for  the  capital  laid  out.' 
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SECTION    in. 

PROPERTY  FEATURES  OF  COPYRIGHT. 

Attributes  of  property — Possession  and  detention — Development  of 
property  in  England — ^Tangibility  is  not  now  essential — ^Distinguishability 
and  value— Definitions  alter  with  progress — ^The  buyer's  right — Copyright 
as  a  reward — ^Tlie  author's  work  and  the  public  benefit — ^To  what  class  of 
rights  does  copyright  belong. 

Attribntes  of  Property. — We  have  examined  some  of  the 
modes  of  acquisition  of  property ;  but  to  establish  our  position 
completely  we  must  prove  that  copyright  possesses  the  neces- 
sary features  of  a  subject  of  property,  as  without  these  it  is 
incapable  of  ownership.  On  examining  the  various  modes 
of  property  and  the  claims  of  its  subjects  it  will  be  found 
that  they  possess  certain  fundamental  attributes  which  must 
be  considered  as  the  essentials  of  *  property.'  We  shall  now 
show  that  these  attributes  are  to  be  found  in  the  author's 
production. 

Possession  and  Detention. — 'Possession  is  only  incipient 
property,'  says  Gans.  Animals  ferae  naturae  are  no  man's 
property  till  taken,  and  even  then  property  in  them  depends 
upon  their  detention.  In  the  words  of  Von  Savigny,*  'by 
the  possession  of  a  thing  we  always  conceive  the  condition  in 
which  not  only  one's  own  dealing  with  a  thing  is  physically 
possible,  but  every  other  person's  dealing  with  it  is  excluded. 
.  .  .  This  condition  is  called  detention.'  The  most  elementary 
method  of  detention  is  to  enclose,  to  imprison,  or  in  some  way 
to  'fasten  on.'  In  course  of  time  however,  in  addition  to 
actual  enclosure,  various  modes  of  constructive  detention  were 
accepted  as  giving  rise  to  property. 

*  Von  Savig^y's  Treatise  on  Possesjfiim,  translated  by  Sir  Erskine  Perry,  1848. 
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So  that  at  length  not  only  was  the  right  of  excluding  others 
recognised  when  the  subject  of  property  was  in  the  actual 
possession  of  the  owner,  but  where  distinguishing  marks  were 
put  upon  it  possession  was  allowed  to  be  constructively  re- 
tained ;  e.g.  in  the  case  of  animals  which,  if  earmarked,  could 
be  let  loose  without  falling  back  into  the  common  domain. 
And,  later,  where  a  manifest  and  reasonable  intention  to 
preserre  possession  was  shown,  constructive  possession  was 
admitted  on  account  of  the  intentio  possidendi  even  where 
contact  was  interrupted  and  there  were  no  marks  denoting 
proprietorship,  as  in  the  case  of  the  hawk  in  falconry,  or  of 
doves  and  bees  flying  about  the  dove-cote  and  hive. 

Seyelopment  of  Property  in  England. — ^The  phases  of  the 
development  of  the  idea  of  property  are  well  illustrated  by 
the  history  of  the  early  acquisition  of  land  in  England.  At 
first  actual  presence  on  the  land,  the  treading  of  it,  was 
absolutely  necessary  for  its  acquisition,  just  as  personal 
contact  was  necessary  for  original  possession  by  preoccupancy. 
Perception  by  the  sense  of  sight  from  a  tower  or  hill  which 
might  be  miles  away  next  took  the  place  of  the  actual 
presence  on  the  land.  Then  the  intention  to  possess  coupled 
with  the  ability  to  do  so  gave  to  anyone  who  came  sufficiently 
near  just  as  much  power  over  it  as  if  he  had  made  actual 
entry.  Eventually  the  view  was  accepted  that  'prehension 
may  be  done  by  attorney  with  the  same  force  as  if  done  by 
one's  self ' ;  and  at  the  present  day  no  physical  delivery  what- 
ever is  requisite  for  the  transfer  of  property  in  land. 

Tangibility  is  not  now  essentiaL — In  every  mode  of  original 
acquirement  of  property  already  mentioned  it  will  be  seen  that 
there  is  one  important  factor  essential,  i.e.  the  primary  physical 
act  known  as  prehension.  The  grasping  of  abstract  concep- 
tions was  difficult  in  uneducated  times,  and  according  to  old 
ideas  immediate  bodily  contact,  the  treading  by  the  feet  with 
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respect  to  land,  and  the  ^  taking  in  the  hand  with  respect  to 
movables,'  was  essential  to  the  acquisition  of  possession. 
Tangibility,  which  appeals  to  the  lowest  of  the  animal  senses, 
was  at  one  time  a  necessary  attribute  of  every  subject  of 
property ;  everything  with  embodiment  or  substance,  on 
which  distinguishing  proprietary  marks  could  be  placed  to 
show  its  ownership  when  not  in  actual  possession,  was  re- 
garded as  fit  for  property,  while  all  that  was  not  plainly 
'palpable  to  sense  or  feeling'  was  denied  that  character. 
Thus  no  property  could  be  gained  in  any  merely  abstract 
thing.  But  in  time  the  strict  requirement  of  bodily  contact 
as  an  essential  condition  of  property  was  relaxed,  first,  with 
regard  to  the  factum  of  possession,  by  allowing  the  possession 
of  tangible  objects  to  be  gained  without  actual  prehension 
where  the  ability  to  take  up  was  indisputable,  and,  secondly, 
by  the  admission  of  valuable  intangibles  as  subjects  of 
property  on  the  analogy  of  tangibles ;  though  for  a  long 
time  such  incorporeal  property  was  closely  connected  with, 
indeed  often  appurtenant  to,  corporeal  property. 

In  the  year  1769  Justice  Yates,  in  the  famous  case  of  Millar 
V.  Taylor,^  made  the  astounding  statement  that  '  it  is  a  well- 
known  and  established  maxim  (which,  I  apprehend,  holds  as 
true  now  as  it  did  two  thousand  years  ago)  that  nothing  can 
be  an  object  of  property  which  has  not  a  corporeal  substance.' 
It  is  not,  therefore,  surprising  that  he  refused  to  recognise 
copyright  as  a  subject  of  property.  All  the  old  objections 
were  brought  forward  by  him  :  property,  he  maintained,  must 
have  a  corporeal  substance,  it  must  be  capable  of  occupancy, 
it  must  be  tangible  and  bear  distinguishing  proprietary 
marks. 

1  Millar  r.  Taylor,  4  Burr.  2303.  In  this  great  case  the  claim  of  the  author  to 
property  in  his  literary  works  was  for  the  first  time  exhaustively  discussed.  Xho 
case  occupies  over  one  hundred  pages  of  BurrowB*s  BeporU. 
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'I  have  before  observed/  said  he,  Hhe  dangerous  snares 
which  this  ideal  property  will  lay,  as  it  carries  no  pro-' 
prietary  marks  in  itself,  and  is  not  bound  down  to  any 
formal  stipulations.  So  obscure  a  property  (especially  after 
the  work  has  been  a  long  while  published)  might  lead  many 
booksellers  into  many  litigations.'* 

But,  as  Justice  Aston  said,  ^  Great  men,  ruminating  back 
to  the  origin  of  things,  lose  sight  of  the  present  state  of  the 
world,  and  end  their  inquiries  at  that  point  where  they 
should  begin  our  improvements ' ;  while,  according  to  Lord 
Mansfield,  Hhe  single  opinion  of  such  a  man  as  Milton, 
speaking,  after  much  consideration,  upon  the  very  point,  is 
stronger  than  any  inferences  from  gathering  acorns  and  seizing 
a  vacant  piece  of  ground ;  when  the  writers,  so  far  from 
thinking  of  the  very  point,  speak  of  an  imaginary  state  of 
nature  before  the  invention  of  letters.' 

The  definitions  of  Justice  Yates  will  be  found,  in  the 
words  of  Justice  Aston,  '  principally  to  apply  to  the  neces- 
saries of  life,  and  the  grosser  objects  of  dominion,  which 
the  immediate  natural  occasions  of  men  called  for  :  and  for 
that  reason,  the  property,  so  acquired  by  occupancy,  was  re- 
quired to  be  an  object  useful  to  men,  and  capable  of  being 
fastened  on.' 

Distiiigiiuhability  and  Value. — Yet  copyright  is  not  utterly 
lacking  in  the  indicia  certa  which  the  old  rule  required  ;  true, 
the  author's  production  has  primarily  no  corporeal  existence, 
but  it  is  conunimicated  by  ink  and  paper,  materials  which  are 
themselves  tangible,  while  an  intellectual  production  can  be 
distinguished  quite  as  well  as  property  on  which  the  old 
earmarks  were  placed. 

^  A  distinguishable  existence  in  the  thing  claimed  as  pro- 
perty, an  actual  value  in  that  thing  to  the  true  owner,  are 
its  essentials.  .  .  .  For  the  capacity  to  fasten  on,  as  a  thing 

c 
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of  a  corporeal  nature,  being  a  requisite  in  every  object  of 
property,  plainly  partakes  of  the  narrow  and  confined  sense 
in  which  property  has  been  defined  by  authors  in  the  original 
state  of  things.  A  capacity  to  be  distinguished  answers  every 
end  of  reason  and  certainty ;  which  is  the  great  favourite  of 
the  law,  and  is  all  that  wisdom  requires  to  secure  their 
possessions  and  profits  to  men,  and  to  preserve  the  peace.'  ^ 

^The  order  of  a  man's  words  is  as  singular  as  his  coun- 
tenance,' said  Justice  Erie  in  Jefferys  v.  Boosey ;  and  indis- 
putably an  author's  work  is  as  definite  and  permanent  as 
many  objects  to  which  the  right  of  property  has  not  been 
denied.* 

SeflnitioiiB  alter  with  Progress. — ^  Distinct  properties,'  says 
PufFendorf,  '  were  not  settled  at  the  same  time  nor  by  one 
single  Act,  but  by  successive  degrees  ;  nor  in  all  places 
alike  :  but  property  was  gradually  introduced,  according  as 
either  the  condition  of  things,  the  number  and  genius  of  men 
required ;  or  as  it  appeared  requisite  to  the  common  peace.' 
The  rules  relating  to  property  must  keep  pace  with  its 
increase  and  improvement.  Where  the  advance  of  civilisation 
and  the  progress  of  science  offer  new  material  for  the 
domain  of  property  the  scope  of  that  term  must  be  altered' 


1  Aston,  J.,  in  Millar  v,  Taylor^  4  Burr.  2303  at  p.  2340. 

'  The  poems  of  Homer,  though  not  originally  even  written,  were  handed  down 
in  a  recognisable  form  from  generation  to  generation  ;  while  slaves  and  horses, 
undisputed  subjects  of  property,  disappeared  by  the  law  of  mortality,  and  valiiable 
vases  and  statues  were  always  liable  to  destruction  on  account  of  their  perishable 
nature. 

'  E.g.  Pilous  to  the  exploration  of  Australia,  it  was  considered  that  white- 
ness was  a  necessary  attribute  of  all  swans.  No  swans  were  known  which  were 
not  white.  But  in  the  new  country  birds  were  discovered  which  possessed  all 
the  zoological  requirements  necessary  for  inclusion  in  the  class  of  swans,  but 
were  nevertheless  black.  Since  then  the  quality  of  whiteness  has  been  excluded 
from  the  necessary  characteristics  of  swans.  The  class  has  been  enlarged  to 
admit  the  newcomers. 
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accordingly.  When  subjects  are  discovered  or  created 
which  are  recognised  as  capable  of  ownership,  and  a  legal 
and  determinate  owner  can  be  assigned  to  them,  any 
appeal  to  antiquated  metaphysical  definitions  should  be 
dismissed. 

The  Buyer's  Sight — Even  granting  that  the  author's  right 
of  property  in  his  work  has  been  validly  established,  it  is 
obvious  that  such  a  right  would  be  of  little  use  to  its  owner  if 
by  selling  copies  he  was  held  to  part  with  it.  Hence  it  is 
necessary  to  consider  whether  the  sale  of  a  work  in  book  form 
should  be  held  to  imply  a  surrender  on  the  part  of  the  author 
of  his  right  to  multiply  copies. 

According  to  Justice  Yates  in  Millar  v,  Taylor, '  the  act  of 
publication  when  voluntarily  done  by  the  author  himself  is, 
virtually  and  necessarily,  a  gift  to  the  public.  For  when  an 
author  throws  his  work  into  so  public  a  state  that  it  must 
immediately  and  unavoidably  become  common,  it  is  the  same 
as  expressly  giving  it  to  the  public.  He  knofws  before  he 
publishes  that  this  will  be  the  necessary  consequence  of  the 
publication  ;  therefore  he  must  be  deemed  to  intend  it.  For 
whoever  does  an  act  of  any  kind  whatever,  designedly  and 
knowingly,  must  of  course  intend  every  necessary  consequence 
of  that  act.  To  this  I  might  add  that  in  every  language 
the  words  which  express  the  publication  of  a  book  express  it 

as  giving  it  to  the  public Ideas  are  free  ;  but  while 

the  author  confines  them  to  his  study  they  are  like  birds  in  a 
cage,  which  none  but  he  can  have  a  right  to  let  fly  ;  for,  till  he 
thinks  proper  to  emancipate  them,  they  are  under  his  own 
dominion.' 

But  to  constitute  abandonment  of  property  surely  there 
must  be  intention,  actual  or  presumed.  Literary  property  is 
subject  to  this  principle  as  much  as  material  property.  And 
as  on  publication  the  author  has  no  intention  to  abandon  his 
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property- — ^for  even  Justice  Yates  admitted  the  author's  right 
before  publication — there  must  be  some  agreement  to  abandon, 
express  or  implied,  and  certainly  the  author  is  no  party  to 
such  an  agreement. 

*  What  I  is  there  no  difference,'  said  Justice  Aston, 
*  betwixt  selling  the  property  in  the  work  and  only  one  of 
the  copies  ?  To  say  "  selling  the  book  conveys  all  the 
right "  begs  the  question.  For,  if  the  law  protect  the  book, 
the  sale  does  not  convey  away  the  right,  from  the  nature 
of  the  thing,  any  more  than  the  sale  conveys  it  where  the 
statute  protects  the  book. 

'The  proprietor's  consent  is  not  to  be  carried  beyond  his 
manifest  intent.  Would  not  such  a  construction  extend  the 
partial  disposition  of  the  true  owner  beyond  his  plain  intent 
and  meaning  ?  Which,  from  the  principles  I  have  before  laid 
down,  is  no  more  to  be  done  in  this  compact,  than  in  the  case 
of  borrowing  or  hiring.' 

Justice  Aston  went  on  to  ask  'can  it  be  conceived  that, 
in  purchasing  a  literary  composition  at  a  shop,  the  purchaser 
ever  thought  he  had  bought  the  right  to  be  the  printer  and 
seller  of  that  specific  work  ? ' — a  question  which  it  seems  idle 
to  discuss.  The  right  of  the  purchaser  in  a  book  may  be 
likened  to  that  of  a  householder  in  the  supply  of  water  from  a 
water  company  to  his  house.  The  payment  of  his  rate  entitles 
him  to  make  all  proper  use  of  the  water,  but  he  cannot  sell  it 
to  others ;  and  so  the  buyer  may  read  a  book  and  have  the 
individual  enjoyment  of  it,  but  nothing  more.  He  has  bought 
one  copy,  not  the  right  of  multiplying. 

The  buyer's  right  as  against  the  author  should  of  course, 
like  all  other  matters  of  contract,  be  regulated  by  the  intention 
of  the  parties.  But,  in  the  absence  of  express  statement,  it 
becomes  necessary  to  infer  intention  from  the  nature  and 
objects    of    the  sale.     As  soon  as  the   conception    of    copy- 
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right  was  clearly  realised,  it  was  easy  to  see  that  neither  the 
author  nor  the  purchaser  intended  that  this  right  should  be 
affected  by  the  sale  of  individual  copies  of  the  work.  It  was 
advisable  to  establish  a  presumption  to  this  effect ;  and,  ac- 
cordingly, by  the  middle  of  the  nineteenth  century,  the  majority 
of  civilised  countries  had  passed  statutes  securing  the  author 
in  the  possession  of  his  copyright  after  publication  for  a 
certain  fixed  term  of  years. 

Copyright  as  a  'BewardL* — ^The  limitation  to  term  has  led 
many  writers  to  suppose  that,  instead  of  being  the  legal 
recognition  of  a  right  of  property  which  in  theory  always 
resided  with  the  author,  copyright  partakes  of  the  nature 
of  a  reward.  This  view  has  given  rise  to  much  learned 
discussion. 

*  Reward  is  either  of  gift  or  by  contract.'*  But  the  nature, 
quantity,  quality,  permanency,  and  duration  of  the  gift  or 
wage,  must  be  taken  into  account  before  the  value  of  the 
reward  can  be  assessed.  A  reward  may  be  almost  anything 
which  can  be  enjoyed  in  either  the  legal  or  the  ordinary  sense. 
It  may  be  an  estate  or  a  mere  toy  or  even  so  abstract  as  a 
holiday  or  the  hope  of  future  happiness. 

A  reward,  as  generally  understood,  may  be  discontinued  at 
pleasure.  It  is  as  a  rule  offered  as  an  inducement  to  do  some 
particular  act,  under  certain  prescribed  conditions  ;  but  in 
practice  it  continues  to  be  offered  only  until  the  general 
purpose  for  which  it  is  brought  into  existence  is  accomplished, 
and  is  then  withdrawn.  The  offer  may  be  revoked  at  the 
pleasure  of  the  offeror. 

In  England  as  far  back  as  1643  an  Ordinance  recognised  the 
'  owner  or  owners '  of  literary  property.  This  was  re-enacted 
by  the  Licensing  Act  of  1662,  and  ownership  in   literary 

1  Hobhet'  Works,  coUected  by  Moleeworih,  vol.  ui.,  p.  305. 
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property  has  been  admitted  ever  since.  During  the  last 
century  there  has  been  considerable  moral  progress  in  the 
recognition  of  the  author's  rights.  A  reward  which,  offered 
as  an  act  of  grace,  is  made  terminable  at  pleasure,  or  which 
cannot  be  claimed  by  all  who  fulfil  the  conditions,  is  plainly 
no  adequate  return  for  the  author's  work. 

Looking  at  the  matter  as  it  stands  at  the  present  day,  with- 
out regard  to  the  origin  of  the  right,  the  truth  of  the  following 
proposition  seems  self-evident.  Copyright,  which  defines  the 
right  of  an  author  with  regard  to  his  production,  is  un- 
doubtedly given  to  him  as  a  recompense  for  his  creative 
work ;  this  recompense  is  accorded  by  the  State  as  a  matter 
of  moral  obligation,  and,  therefore,  imless  the  term  reward 
can  be  used  in  a  sense  wide  enough  to  include  a  payment 
which  the  author  can  rightly  demand,  it  is  not  satisfactory 
to  say  that  the  author's  protection  is  merely  a  reward. 
And  even  if  this  were  true,  it  still  would  not  follow  that 
it  was  not  a  right  of  property. 

The  Author's  Work  and  the  Public  Benefit — All  rights 
granted  should  find  their  justification  in  general  utility  to 
society.  The  protection  of  the  community  or  State  should 
be  given  as  a  return  for  this  and  this  only  ;  so  that  in  all 
ages  interested  persons  have  been  anxious  to  show  that  real 
consideration  has  been  required  of  individuals  in  return  for 
rights  and  monopolies  granted  to  them. 

The  adoption  in  England  of  this  principle  of  general  utility 
in  the  case  of  books  was  evident  soon  after  printing  was 
invented  ;  but  the  consideration  required  for  the  privilege  to 
print  appeared  in  many  different  forms,  of  which  some  disap- 
peared with  the  Revolution,  and  others  are  not  recognisable 
at  the  present  day. 

In  the  case  of  printers,  correct  printing  at  a  moderate  price 
was  one  such  consideration,  and  the  issue  of  books  which 
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tended   to  encourage  peaceable   acceptance  of  the   political 
status  quo  was  another. 

The  author's  work  entitles  him  to  the  same  reward  as  that 
which  was  formerly  granted  to  the  printer,  if  only  from  the 
fact  that  it  is  equally  for  the  good  of  the  community  at  large. 
This  general  utility  to  mankind  is  the  basis  of  what  has 
been  called  Hhe  social  contract'  between  author  and  public. 
If  any  member  of  society  offers  the  product  of  his  intellect 
and  invention  for  the  benefit  of  the  public,  general  utility 
demands  protection  for  him  in  his  works ;  in  the  case  of  the 
author  this  protection  is  represented  by  copyright.  Having 
recognised  this  general  utility,  the  State  grants  leffal  copyright 
by  statute,  in  place  of  the  moral  right  formerly  acknow- 
ledged only  by  public  opinion. 

To  what  class  of  rights  does  Copyright  belong  f — The  legal 
right  thus  given  to  the  author,  like  other  legal  rights,  may 
form  the  subject  of  assignment^  and  devolution;  and,  since 
not  only  the  rules  of  law  as  to  assignment^  and  devolution, 
but  even  the  code  to  be  applied  according  to  Private  Inter- 
national Law,  may  differ  with  the  kind  of  property  involved, 
it  becomes  necessary  to  consider  in  what  class  of  rights 
copyright  should  be  placed. 

Copyright,  as  we  have  seen,  is  not  an  ordinary  right  of 
property,  since  the  author's  conception  exists  only  in  con- 
templation of  the  mind,  and  finds  no  place  in  the  external 
world  of  material  things.  ^  The  author's  right  is  a  mere  right 
imaccompanied  with  the  possession  of  anything  corporeal.'  In 
the  formal  language  of  Jurisprudence  the  rights  which  are 

1  The  Copyright  Act  1842,  sec.  2,  defines  *  assigns '  as  including  *  every 
person  in  whom  the  interest  of  an  author  in  copyright  shall  be  vested,  whether 
derived  from  such  author  before  or  after  the  publication  of  any  book,  and 
whether  acquired  by  sale,  gift,  bequest,  or  by  operation  of  law,  or  otherwise.' 

'  Williams,  FertofMl  Property ^  15th  ed.,  p.  40, 
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opposed  to  rights  of  property  are  designated  ^obligations.'^ 
These  are  not  rights  in  or  over  things,  availing  against  any- 
one who  seeks  to  interfere  with  the  free  use  and  disposition 
of  the  owner,  but  are  rights  to  the  performance  of,  or  the 
abstinence  from,  certain  acts,  on  the  part  of  specific  individ- 
uals. It  will  thus  be  seen  that  copyright  is  not  a  mere 
obligation,  since,  being  enforceable  against  anyone  who 
infringes  it,  it  is  valid  against  the  general  public,  not  simply 
against  ^  a  person  or  persons  certain  or  determinate.' 

Again  it  has  been  suggested  that  copyright  partakes  of  the 
natiu*e  of  a  monopoly, — that  it  is  a  privilege,  secured  to  a  given 
individual,  enabling  him  to  prohibit  a  certain  class  of  acts  on 
the  part  of  the  public,  for  his  own  benefit.  This  view,  how- 
ever, while  doubtless  accurately  representing  the  author's 
actual  position  in  relation  to  the  public,  involves  the  notion 
that,  in  its  very  origin,  the  author's  right  is  a  mere  artificial 
creation  of  the  State,  i.e.  a  *  reward,'  and  not,  as  we  have 
attempted  to  show,  an  antecedent  right  of  property  deriving 
only  its  legal  protection  from  the  State. 

The  most  reasonable  theory  seems  to  be  the  one  which  was 
indicated  in  Millar  v,  Taylor^  viz.  that  the  right  in  question 
is  indeed  a  right  of  property,  but  one  of  an  anomalous  kind, 
exercised  over  no  definite  object. 

Some  foreign  jurists  have  thought  to  evade  the  difficulty 
by  adding  a  fourth  class  of  *  intellectual  rights '  (including 
patents,  designs,  trademarks,  etc.,  as  well  as  copyright)*  to 
the  division  of  rights  into  real  rights,  personal  rights,  and 
obligations,  which  is  accepted  on  the  Continent.  But  this 
does   not   help   us  much.     If   by  an   *  intellectual  right '  is 


1  This  term,  deriyed  from  the  Roman  Law,  is  in  ciurent  use  on  the  Con- 
tinent, where  the  accepted  division  of  rights  is  into  real  rights,  personal  rights, 
and  ohligations.    Its  vogue  in  England  is  mainly  academic. 

'  ISee  Lyon-Gaen,  Lois  Jranfauet  et  etranfih'tt,  p.  169. 
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meant  a  right  over  an  intellectual  subject,  then  copyright 
undoubtedly  belongs  to  this  class.  In  such  case,  however, 
the  division  turns  on  the  physical  nature  of  the  subject  over 
which  the  right  is  exercised,  rather  than  on  the  jiu*al  nature 
of  the  right  itself  :  so  that,  for  the  sake  of  logical  consistency, 
it  is  necessary  to  add  many  other  classes,  such  as  rights  over 
land,  over  furniture,  over  houses,  and  so  on.  This  reduces 
the  principle  to  an  absurdity.^  On  the  other  hand,  if 
*  intellectual  rights'  does  not  mean  this,  it  is  not  apparent 
what  it  does  mean, — all  rights  are  *  intellectual '  in  the  sense 
that  they  themselves,  as  distinguished  from  their  subjects, 
exist  only  in  contemplation  of  the  intellect. 

In  England,  copyright  has  been  declared  by  statute  to  be 
'  personal  property,'*  so  that  it  descends  upon  death  according 
to  the  rules  which  regulate  the  devolution  of  personal  estate. 

Much  learning  has  been  spent  in  discussing  the  question 
into  which  of  the  two  accepted  classes  of  personal  property — 
ehoses  in  possession^  e.g.  books,  horses,  clothes,  and  choses 
in  actionj  e.g.  debts  and  rights  of  action,^ — it  should  go.     At 

*  A  French  author,  evidently  well  instructed  in  logic,  in  commenting  on  the 
French  Copyright  Bill  of  1841,  wondered  that  no  one  was  found  to  say :  *  If  we 
make  a  law  on  literary  property,  there  is  no  reason  why  we  should  not  make  a 
special  law  for  every  form  of  property,  so  I  propose  to  you  a  law  on  each  of  the 
following  forms :  property  in  hats,  property  in  peaches,  property  in  peaches  in 
brandy,  property  in  the  green  coat  belong^g  to  M.  Anguis  ' — and  so  forth. — 
Darras,  Dti  Droit  des  Auieurs  el  dea  Artistetf  p.  27. 

'  *  Be  it  enacted  that  all  copyright  shall  bo  deemed  personal  property,  and  shall 
be  transnussible  by  bequest,  or,  in  case  of  intestacy,  shall  be  subject  to  the  same 
law  of  distribution  as  other  personal  property,  and  in  Scotland  shall  be  deemed 
to  be  penonal  and  moveable  estate.' — The  Copyright  Act,  1842,  sec.  25. 

*  *  Choeet  in  po»$euion  are  moveable  goods,  of  which  their  owner  has  actual 
possession  or  enjoyment,  and  which  he  can  deliver  over  to  another  upon  a  gift  or 
sale ;  tangible  things,  as  cattle,  clothes,  furniture,  and  the  like.  .  .  .  The  term 
chotet  in  action  appears  to  have  been  applied  to  things,  to  recover  or  refdise  which, 
if  wrongfully  withheld,  an  action  must  have  been  brought ;  things,  in  respect  of 
which  a  man  had  no  actual  possession  or  enjoyment,  but  a  mere  right  enforce- 
able by  action,  .  .  .  e.g.  money  due  from  another,  the  benefit  of  a  contract,  and 
compensation  for  a  wrong.' — ^Williams,  Fenonal  Propwiy,  15th  ed.,  p.  27. 
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first  sight  it  would  seem  that  it  cannot  be  a  chose  i7i  posses^ 
sion^  since  there  is  no  definite  thing  to  be  possessed ;  still, 
looking  to  the  essence  of  the  right,  it  is  clear  that  it  is  a 
right  against  the  general  public  to  prohibit  the  doing  of 
certain  acts  in  respect  of  a  given  intellectual  work.  In  any 
case  it  cannot  be  a  chose  in  action^  since  it  holds  good,  not 
against  a  particular  person,  but  against  the  world  at  large ; 
and  has  moreover  always  been  assignable,  while  choses  in 
action  were  originally  not  transferable,  and  even  now  can 
only  be  assigned  imder  certain  very  definite  restrictions.' 

It  is  true  that  the  right  is  not  actively  exercised  till  an 
infringement  has  been  committed ;  still,  to  say  that  the  only 
right  which  exists  is  the  right  of  action  created  by  the 
infringement  is  to  deny  the  possibility  of  infringement  alto- 
gether. If  this  is  the  ground  upon  which  the  theory  that 
copyright  is  a  chose  in  action  is  based,  it  would  be  equally 
reasonable  to  call  a  right  of  property  over  a  piece  of  land  a 
chose  in  action  ;  for  here  too  a  right  of  action  lies  against  a 
definite  individual  upon  infringement.  We  must  conclude 
that  copyright  is  a  personal  thing  '  in  possession.'  In  any 
case  the  question  is  of  little  practical  importance,  since,  for 
many  purposes,  copyright  is  stii  generis^  its  incidents  being 
regulated  by  statute. 

*  For  a  discuBsion  of  the  whole  queetion  see  an  article  by  Mr.  Spencer  Brod- 
hurst  in  the  Law  Quarterly  Review  for  January,  1895. 
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SECTION  IV. 

EVOLUTION  OF  THE  LEGAL  BIGBT. 

WITH  SPECIAL  REFERENCE  TO  ENGLAND. 

Printing  and  copyright — Protection  by  royal  privileges — Eariy  privileges 
granted  to  authors — ^The  Stationers'  Company — ^The  Licensing  Act,  1662 
—The  Act  of  Anne,  1709— Progress  since  1709. 

The  moral  right  of  the  author  to  property  in  his  work  has 
ah-eady  been  considered.  The  history  of  the  recognition  of 
the  legal  right  by  the  State,  i.e.  of  the  conversion  of  the 
moral  right  into  a  legal  right,  will  now  be  briefly  traced,* 

Printing  and  Copyright — The  sole  and  exclusive  right  to 
multiply  copies  was  of  little  value  \mtil  the  introduction  of 
printing.  Yet  copyright  was  a  subject  of  property  in  ancient 
times,  when  the  only  means  of  multiplication  was  copying  by 
hand,  for  we  learn  from  the  Classics  that  Terence  sold  his 
plays — ^presumably  these  were  purchased  for  the  performing 
rights,  as  in  one  case  the  assignment  was  to  an  actor.  Juvenal 
also  tells  of  the  sale  of  a  tragedy,  the  Agave,  from  Statins 
to  the  player  Paris.* 

Again  in  the  Middle  Ages,  long  before  the  invention  of 
printing,'  *  multiplying  and  increasing  books  by  writing  was  a 
privilege  of  the  University  of  Oxford,  and  all  men  and  trades 
employed  thereon  were  privileged  persons  of  the  University, 
as  it  is  accorded  18  Edward  I.  "Coram  ipso  domino  rege  et 
ejus  concilio  ad  Parlamentimi."'* 

1  The  development  of  Litemational  copyright  in  yarious  countries  is  treated 
in  Chap.  iii.  of  this  part. 

'  '  Eaurit,  intactam  Paridi  nisi  vendit  Agaren.' — Juvenal,  S<U,  VIII,  87. 

'  Introduced  into  England  in  1474  hy  Caxton.  Some  say  Oorsellis  came  to 
Oxford,  and  issued  a  hook  as  early  as  1468 ;  hut  the  weight  of  authority  is 
against  this  view. 

*  Letter  from  Dr.  Fell,  the  Bishop  of  Oxford,  to  the  Archhishop  of  Canterhmy, 
6Ui  January  1679,  quoted  in  Gutch's  CoUecta$tea  Curioaa^  vol.  i.,  p.  273. 
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Nevertheless  the  early  history  of  copyright,  in  so  far  as  it 
is  of  real  importance,  is  bound  up  with  the  history  of  printing. 

Protection  by  Boyal  Privileges. — Progress  towards  the 
modem  conception  of  copyright  was  tardy,  and  it  was  not 
until  the  eighteenth  century  that  statutory  copyright  was 
granted  in  any  country.  England  led  the  way  in  1709, 
the  example  being  followed  at  some  distance  of  time  by 
several  States  of  America  and  then  by  France.  But  before 
this  statutory  copyright  protection  was  given  to  authors  at  a 
very  early  date  by  means  of  royal  privileges  or  patents,  this 
being  the  recognised  mode  of  safeguarding  the  interests  of 
the  owner  until  the  time  when  public  opinion  became  so  strong 
as  to  force  statutory  recognition  of  copyright.  The  royal 
prerogative  died  hard ;  in  France  up  to  the  year  1789  no  one 
was  allowed  to  print  a  book  without  first  securing  a  privilege, 
while  in  WUrtemberg  protection  was  accorded  in  this  way  as 
recently  as  1836. 

The  consideration  for  these  privileges  was  supposed  to  be 
correct  printing  at  a  reasonable  price  for  the  public  benefit, 
and  the  advantage  to  the  authorities  was  the  restraint  put 
upon  seditious  and  other  objectionable  works.  The  means 
used  to  obtain  the  royal  protection  were  often  corrupt.  Thus 
many  cases  have  been  handed  down  where  money  payments 
were  made  to  Court  favourites  in  return  for  their  good  offices 
in  securing  these  privileges. 

Early  Privileges  Oranted  to  Authors. — In  the  beginning,  how- 
ever, the  printer,  not  the  author,  was  the  direct  recipient  of 
the  privilege;  though,  of  course,  indirectly  the  author  was 
benefited,  since  he  was  at  liberty  to  make  his  own  terms 
with  the  printer  before  letting  him  have  the  manuscript.  It 
was  some  time  before  the  conception  of  copyright  as  a 
printer's  monopoly  developed  into  the  idea  of  it  as  an  author's 
property.     The  first  recorded  privilege  granted  direct  to  the 
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author  was  given  in  1491  by  the  State  of  Venice  to  Peter  of 
Ravenna ;  by  it  the  exclusive  right  to  print  and  sell  his 
Phcenix  was  assured  to  him.  In  Germany  the  first  privilege 
was  issued  at  Nuremberg  in  1501.  In  England  the  earliest 
privilege  given  to  an  author  of  which  any  account  is  pre- 
served is  a  patent  of  1530,  granted  in  favour  of  ^  Maistre 
Jehan  Palsgraue  Angloys  natyf  de  Londres,  et  gradue 
de  Paris,'  for  a  book  to  teach  the  French  language,  which 
he  is  said  to  have  *made  with  a  great  and  long  con- 
tinued dyligence,'  and  which,  *  besydes  his  great  labomrs, 
payns,  and  tyme  there  about  employed,  he  hath  also  at  his 
proper  cost  and  charge  put  in  prynt.'*  As  a  rule  how- 
ever the  printer  was  the  primary  object  of  protection ;  and 
he  often  received  privileges  m  respect  of  works  which  were 
rightly  in  the  public  domain. 

It  has  been  contended  that  these  privileges,  rarely  given  to 
authors,  revocable  at  the  King's  pleasure,  and  frequently  granted 
only  for  a  few  years  or  for  one  edition,  were  not  strictly  in 
the  nature  of  copyrights.  But  the  powerful  protection  of  the 
King's  prerogative,  as  shown  by  the  patent,  was  of  special 
value  in  days  when  the  legal  remedy  was  slow  and  difficult  to 
obtain ;  and  the  right  of  the  patentee  falls  well  within  the 
accepted  definition  of  copyright  as  *the  sole  and  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies.' 

The  Stationers'  Company. — ^Everywhere  the  power  of  the  press 
for  good  and  evil  was  soon  recognised,  and  in  England  the 
Stationers'  Company  was  chartered  by  Philip  and  Mary  in 
1556  for  the  declared  purpose  of  preventing  the  publication 
of  heretical  and  seditious  books. 

For  nearly  two  hundred  years  after  the  introduction  of 
printing,  the  action  of  the  authorities  in  granting  privileges, 
and  in  making  ordinances  in  connection  with  the  multiplica- 
*  Herbert's  Typographical  AtUxquUiee,  vol.  i.,  p.  470. 
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tion  of  books,  was  governed  mainly  with  a  view  to  censorship. 
In  France  the  Edict  of  Moiilins  in  1566  prohibited  any 
person  from  printing  or  causing  to  be  printed  any  book  or 
treatise  without  the  leave  and  permission  of  the  King  and 
Letters  of  Privilege,  and  in  other  countries  privileges  were 
refused  to  any  book  which,  in  the  opinion  of  the  authorities, 
was  either  heretical  or  seditious  or  obnoxious  to  the  Govern- 
ment for  any  other  reason.  Even  with  all  these  restraints  on 
printing,  however,  the  number  of  books  multiplied  at  this  time 
was  considerable.  In  England,  between  1576  and  1595,  no 
fewer  than  two  thousand  different  books  were  entered  on  the 
register  of  the  Stationers'  Company  as  the  property  of  particular 
persons ;  and  this  in  spite  of  the  fact  that  the  prohibition  of 
Elizabeth,  issued  in  1559,  against  printing  books  without  a 
licence  was  renewed  from  time  to  time  by  the  Star  Chamber. 

'Till  the  year  1640,  the  Crown  exercised  an  imlimited 
authority  over  the  press ;  which  was  enforced  by  the  summary 
powers  of  search  and  confiscation  and  imprisonment  given  to 
the  Stationers'  Company  all  over  the  realm  and  the  dominions 
thereunto  belonging,  and  by  the  then  supreme  jurisdiction 
of  the  Star  Chamber,  without  the  least  obstruction  from 
Westminster  Hall  or  the  Parliament  in  any  instance.'  ^  And, 
when  in  1640  the  Star  Chamber  was  abolished,  and  'all 
regulations  of  the  press,  and  restraints  of  unlicensed  printing, 
by  proclamations,  decrees  of  the  Star  Chamber,  and  charter 
powers  given  to  the  Stationers'  Company,  were  deemed  to  be 
and  certainly  were  illegal,'^  'the  licentiousness  of  the  press 
was  carried  to  the  greatest  height.'^ 

In  1643  it  was  found  that,  in  addition  to  the  mass  of 
libellous  and  licentious  matter  which  had  appeared  since  the 
restraint  was  removed,  divers  persons,  '  contrary  to  foi-mer 
orders  and  the  constant  custom  used  among  the  Stationers' 

»  Willes,  J.,  in  Millar  v.  Taylor,  »  Carte's  Letters^  published  1739. 
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Company,  had  taken  liberty  to  print,  vend,  and  publish  the 
most  profitable  vendible  copies  of  books  belonging  to  the 
Company  and  other  Stationers,'*  and  an  ordinance  dealing 
with  the  abuse  was  passed  in  that  year  by  the  two  Houses. 

But  though  right-minded  people  believed  in  '  the  just  retain- 
ing of  each  man  his  several  copy,  which  God  forbid  should  be 
gainsaid,'^  much  indignation  was  felt  against  the  appropriation 
of  *  copies,'  i.e,  copyrights,  and  the  monopolisation  of  the 
printing  trade,  by  the  members  of  the  Stationers'  Company. 
In  1644  Milton  published  his  Speech  for  the  Liberty  of 
Unlicensed  Printing,  It  should  be  carefully  noted  that  in 
this  he  does  not  advocate  that  it  should  be  open  for  others  than 
the  author  or  his  assignees  to  print  copyright  works,  but  that 
the  latter  shall  have  complete  control  over  the  printing  of 
their  own  works. 

The  Licensing  Act,  1662. — ^The  Ordinance  of  1643  was 
followed  by  others  to  the  same  effect  in  1647  and  1649.  The 
Ordinance  of  1647  was  characteristic  of  the  time ;  it  decreed 
that  all  books  concerning  sports  should  be  burnt,  and  that  the 
kingly  office  and  House  of  Lords  should  be  abolished. 

The  next  piece  of  legislation  in  England  was  the  Licensing 
Act  of  1662.  Although  introducing  little  that  is  novel,  this 
must  be  regarded  as  a  prominent  landmark  in  the  history 
of  copyright,  for  its  language  plainly  recognises  literary 
property;  the  'owner'  is  referred  to  again  and  again,  and 
the  words  '  any  book  or  books  the  right  of  printing  whereof 
doth  solely  and  properly  belong  to  any  particular  person  or 
persons,'  expressly  acknowledge  the  common-law  right.  The 
author's  claim  is  strengthened,  too,  by  a  clause  in  the  Act 
which  prohibits  the  imauthorised  use  on  copies  of  a  book 
of  the  mark  of  the  person  solely  privileged   to  print  that 

I  Scobell^s  Acts  and  Ordinances y  1658  edition,  p.  44. 

'  Milton's  Areopagitiea^^a  Speech  for  the  Liberty  of  Unlicensed  Fritttiny, 
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particular  work,  thus  clearly  contemplating  a  right  of  property 
in  the  work.  This  Licensing  Act  was  continued  to  1679,  when, 
owing  to  the  disturbed  state  of  the  country,  it  was  allowed  to 
lapse.  It  was  revived  in  1685  for  seven  years,  and  afterwards 
extended  to  1694. 

The  Act  of  Anne,  1709. — ^After  the  expiration  of  the 
Licensing  Act  in  1694,  repeated  attempts  were  made  to  renew  it. 
Although  the  owners  of  copies  had  a  legal  right  to  them  at  com- 
mon law  the  lapse  of  the  statute  left  them  without  adequate 
protection,  and  numerous  petitions  were  presented  by  the  pro- 
prietors praying  that  fresh  enactments  should  be  made  for  secur- 
ing their  property.  They  had  so  long  been  protected  by  penalties 
that  they  considered  an  action  at  law  an  inadequate  remedy. 
Thus  an  application  for  a  Bill,  made  in  1709,  closed  as  follows : 
'  The  liberty  now  set  on  foot  of  breaking  through  this  ancient 
and  reasonable  usage  is  in  no  way  to  be  eflfectually  restrained 
but  by  an  Act  of  Parliament.  For  by  the  common  law  a 
bookseller  can  recover  no  more  costs  than  he  can  prove 
damage ;  but  it  is  impossible  for  liim  to  prove  a  tenth,  nay 
perhaps  a  hundredth,  part  of  the  damage  he  suffers,  because  a 
thousand  counterfeit  copies  may  be  dispersed  into  as  many 
different  hands  all  over  the  kingdom,  and  he  may  not  be  able 
to  prove  the  sale  of  ten.  Besides,  the  defendant  is  always  a 
pauper  ;  and  so  the  plaintiff  must  lose  his  costs  of  suit.  No 
man  of  substance  has  been  known  to  offend  in  tliis  particular, 
nor  will  any  ever  appear  in  it.' 

In  1709  the  Act  of  8  Anne,  c.  19  was  passed,  this  being 
the  first  Act  passed  in  any  country  to  grant  protection  to 
authors.     The  first  section  of  the  Act  is  as  follows  : — 

8  Anne,  c.  19. — *An  Act  for  the  encouragement  of  learning,  by 
vesting  of  the  copies  of  printed  books  in  the  authors  or  purchasers  of  such 
copies,  during  the  times  therein  mentioned. 

*  Whereas  printers,  booksellers,  and  other  persons  have  of  late  frequently 
taken  the  Hberty  of  printing,  reprinting,  and  publishing  books  without  the 
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ooDsent  of  the  authors  or  proprietors  of  such  books,  to  their  very  great 
detriment,  and  too  often  to  the  ruin  of  them  and  their  families :  for  pre- 
venting therefore  such  practices  for  the  future,  and  for  the  encouragement 
of  learned  men  to  compose  and  write  useful  books,  be  it  enacted  that  from 
and  after  the  tenth  day  of  April,  1710,  the  author  of  any  book  or  books 
already  printed,  who  hath  not  transferred  to  any  other  the  copy  or  copies  of 
such  book  or  books,  shall  have  sole  right  and  liberty  of  printing  such  book 
and  books  for  the  term  of  one-and-twenty  years,  to  commence  from  the 
said  tenth  day  of  April,  and  no  longer. 

'And  that  the  author  of  any  book  or  books  already  composed,  and 
not  printed  or  published,  or  that  shall  hereafter  be  composed,  and  his 
assigns,  shall  have  the  sole  liberty  of  printing  and  reprinting  such  book  and 
books  for  the  term  of  fourteen  years,  to  commence  from  the  day  of  the 
first  publishing  the  same,  and  no  longer. 

*  And  that  if  any  other  bookseller,  printer,  or  other  person  whatsoever, 
shall  print,  reprint,  or  import  any  such  book  or  books,  without  the  consent 
of  the  proprietor  first  had  and  obtained  in  writing,  signed  in  the  presence 
of  two  or  more  credible  witnesses  ;  or  shall  sell,  publish,  or  expose  to  sale 
any  such  book  or  books,  without  such  consent ;  then  such  offender  shall 
forfeit  such  book  or  books  to  the  proprietor  of  the  copy  thereof,  who  shall 
forthwitli  damask  and  make  waste-paper  of  them  ;  and  farther,  that  every 
such  offender  shall  forfeit  one  penny  for  every  sheet  which  shall  be  found 
in  his  custody.' 

This  Act  was  of  an  altogether  different  character  from  the 
old  Licensing  Act  and  Star  Chamber  Decrees.  The  import- 
ance of  the  printing  press  had  before  been  recognised,  but  now 
for  the  first  time  a  plain  acknowledgment  was  made  of  the 
rights  of  authorship.  The  distinction  between  the  abstract 
conception  of  the  author's  work  and  the  tangible  product,  the 
book,  which  was  the  sole  subject  recognised  in  early  times  as 
capable  of  ownership,  was  definitely  made. 

Progress  smce  1709. — Since  this,  the  only  great  advance  in 
legislation  for  literary  copyright  in  England  was  the  badly- 
drafted  Act  of  1842,  but  statutory  protection  has  been  granted 
to  other  classes  of  intellectual  property,  and  of  recent  years 
great  progress  has  been  made  in  the  recognition  of  interna- 
tional copyright.  The  passing  of  the  Act  of  Anne  however 
settled  the  nature  of  copyright  in  England  and  hall-marked 

the  author's  moral  right  as  a  legal  right. 

D 


CHAPTER    II. 


INTERNATIONAL   INFRINGEMENT. 


SECTION    I. 
COPYRIQET  AS  A  NATIONAL  RIGRT. 

The  fitness  of  an  intellectual  production  as  a  subject  of 
property  and  the  moral  right  of  the  author  to  property  in  his 
work  having  been  established,  copyright  laws  were  made  by 
the  cirilised  coimtries  of  the  world  granting  to  authors  a 
sole  exclusive  right  to  multiply  copies.  But  domestic  laws 
cannot  be  enforced  outside  the  territory*  by  the  State  which 
makes  them,  and  any  compulsory  protection  of  foreign  works 
is  purely  a  matter  of  international  arrangement — generally 
under  condition  of  reciprocity. 

^As  soon  as  a  copy  of  a  book  is  landed  in  any  foreign 
country  all  complaint  of  its  republication  is  in  the  absence  of 
a  treaty  fruitless,  because  no  means  of  redress  exist.  .  .  . 
It  becomes  public  property,  not  because  the  justice  of  the 
case  is  changed  by  the  passage  across  a  sea  or  boimdary, 
but   because  there  are   no  means  of  enforcing   the  private 

1  The  old  maxim  of  feudal  tunes  was :  Legt*  non  valent  extra  territoriam. 


See.  i.]  COPYRIGHT  AS  A  NATIONAL  RIGHT.  36 

right.**  So  wrote  Curtis  in  1847,  and  even  at  the  present 
day  territoriality  generally  regulates  the  protection. 

In  former  times  merchandise  cast  upon  a  foreign  shore  was 
held  to  be  the  lawful  *  prey  of  the  finder,  and  now,  though  in 
the  case  of  goods  the  law  of  nations  enforces  the  owner's 
claim,  yet  for  literary  piracy  committed  abroad  the  author 
has  no  remedy  apart  from  international  agreements,  except 
in  a  few  countries  which  treat  foreign  authors  with  unusual 
liberality. 

The  English  Act  of  1842,  though  designed  *  to  afford  greater 
encouragement  to  the  production  of  literary  works  of  lasting 
benefit  to  the  world,'  was,  like  the  statutes  of  other  countries, 
intended  primarily  not  for  the  protection  of  authors  through- 
out the  world  but  for  the  benefit  of  British  subjects ;  in 
time,  however,  both  at  home  and  abroad,  commercial  con- 
siderations and  other  national  interests  caused  the  extension 
of  the  principle  of  protection  to  all  persons  within  the 
jurisdiction  of  the  State,  even  in  cases  where  there  was  no 
direct  allegiance  or  citizenship. 

>  Curtis,  Law  of  Ck)pyright^  p.  22. 

*  'The  law  of  nations  being  a  body  of  customary  rules  depends  upon  the 
practice  of  nations ;  and  what  has  not  been  practised  cannot  be  affirmed  to  be 
a  part  of  that  law/ — Curtis,  Law  of  Copy  rights  p.  22. 
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SECTION    n. 

THE   ETHICS    OF    UNAUTHORISED    BEPBINTING    OF 
FOREIGN    WORKS. 

Though  piracy  at  sea  was  at  one  time  considered  an 
honourable  profession,  general  morality  has  so  far  advanced 
that  at  the  present  time  this  barbaric  practice  is  regarded 
as  criminal.  But  intellectual  property  has  not  yet  been 
acknowledged  as  worthy  to  rank  with  material  goods  in 
respect  of  international  protection,  progress  towards  a  general 
recognition  of  international  copyright  being  much  more  slow 
than  the  advancement  of  domestic  recognition  of  copyright, 
confined  to  the  subjects  of  the  protecting  State. 

In  the  light  of  modem  opinion  the  unauthorised  reprinting 
of  foreign  copyright  works  is  entirely  opposed  to  the  prin- 
ciples of  justice ;  ^  but  it  is  scarcely  fair  to  charge  oiu* 
predecessors  with  dishonesty  of  purpose  in  an  age  when 
a  royal  privilege  was  necessary  to  protect  books  against 
infringement  in  the  author's  own  country,  and  when  the 
reprinting  of  foreign  works  was  not  only  generally  regarded 
as  just  but  even  received  royal  support.  In  the  sixteenth 
century  the  right  to  reprint  foreign  books  in  France  belonged 
to  the  King's  printer ;  and  early  in  the  nineteenth  King 
William  of  Holland  encouraged  the  reprinting  of  foreign 
works  by  subsidising  this  form  of  literary  piracy. 

I  The  anomalous  attitude  of  the  United  States  of  America  will  be  discusfled 
later. 
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Views  like  that  expressed  by  Putter,  a  jurist  of  Augsburg, 
who  in  his  treatise  on  Literary  Property  (1774)  declared 
that,  from  the  ethical  point  of  view,  as  little  diflTerence  existed 
between  the  piratical  treatment  of  foreign  authors  and  that  of 
natives  as  between  breach  of  faith  committed  against  a  citizen 
and  one  of  which  a  foreigner  was  the  victim,^  were  therefore 
far  in  advance  of  the  time.  The  reprinting  of  foreign  works 
was  for  centuries  regarded  as  an  honourable  business^  and 
engaged  in  by  honest  citizens^  without  any  thought  of  the 
wrong  they  were  committing. 

After  the  doctrine  of  the  royal  monopoly  had  been  broken 
down  in  France,  trade  in  foreign  reprints  was  governed 
almost  entirely  by  ordinary  commercial  rules  of  outlay  and 
return.  The  old  privileges  extended  to  aliens  as  well  as 
to  subjects,  but  the  copyright  law  which  superseded  them 
gave  to  the  native  author  as  such  the  sole  right  to  make 
copies  of  his  work.  Thus  the  foreign  author  was  quite  at 
the  mercy  of  native  booksellers,  who  reprinted  any  foreign 
work  which  they  thought  would  repay  them. 

No  better  proof  of  the  ethics  of  the  time  could  be  given 
than  that  furnished  by  a  Commission  of  the  French  Chamber 
of  Peers  appointed  to  examine  a  proposed  new  Copyright 
Bill.  It  was  proposed  to  establish  a  system  of  reciprocal 
protection  between  France  and  England,  but  the  opinion  of 

*  Darran,  Du  Droit  dcs  AtUeurs  H  des  ArtisteSy  p.  181. 

'  In  Belgium  Haumann  and  Company — a  firm  engaged  in  reprinting  foreign 
copyright  works  on  a  large  scale — ^had  a  President  of  the  Court  of  Cassation, 
who  had  been  Minister  of  the  Interior,  as  its  Chairman,  and  a  member  of  the 
Senate,  an  Inspector  of  Public  Instruction,  and  several  magistrates  amongst 
its  directors.  The  boards  of  other  companies  were  similarly  composed. — Dnrras, 
Dm  Droit  des  Auteun  et  dc9  Artistes,  p.  151. 

'  It  is  narrated  that  when  Li^ge  was  a  centre  of  the  printing  industry  an 
honest  printer  of  that  town  met  the  author  Marmontel,  who  protested  against 
the  theft  of  his  works.  *  Li^ge  is  a  free  country,'  was  the  reply ;  *■  its  inhabitants 
have  the  right  to  print  anything  they  think  good ;  that  is  our  trade.* — Darras, 
Dh  Droit  det  Auleitrs  et  des  Artistes,  p.  148. 
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the  Commission  proved  imfavourable.  The  following  is  an 
extract  from  its  report  issued  in  1839  : — ^'The  only  English 
books  reprinted  at  Paris,  and  sold  at  a  verj  moderate  price 
compared  with  English  editions,  give  buyers  and  French 
booksellers  a  real  advantage.  In  England,  where  the  cost 
of  manufacture  is  greater  than  in  France,  no  French  work 
is  reprinted.  Reciprocity  between  the  two  countries  will 
so  be  most  favourable  to  Great  Britain  ;  and  will  deprive 
us,  without  any  compensation,  of  the  means  of  procuring  at  a 
reasonable  price  English  books  of  which  the  price  is  excessive 
when  it  is  necessary  to  import  them  from  beyond  the  seas.'  ^ 
It  was  on  these  grounds  that  the  Commission  decided  against 
reciprocity.  This  from  a  country  which  since  1793  was 
supposed  to  have  discountenanced  the  unauthorised  reprinting 
of  all  works,  both  domestic  and  foreign,  leaves  no  doubt  as  to 
what  was  the  current  opinion. 

*  Danas,  Dtt  Droit  de*  Antwrn  ei  des  AriitteSf  p.  214. 
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SECTION  III. 

FORMER  IMPORTANCE  OF  THE  TRADE  IN  FOREIGN 

REPRINTS. 

International  piracy  formerly  general — ^Enterprise  shown  in  reprinting 
of  foreign  works — ^Magnitude  of  the  trade  in  foreign  reprints — Reprisals 
suggested  where  reciprocal  protection  refused. 

Intemational  Piracy  formerly  general — It  is  only  in  very 
recent  times  that  any  attempt  has  been  made  to  secure  inter- 
national protection  for  authors.  Beprints  made  for  sale  in 
the  country  of  production  were  formerly  regarded  as  no 
infringement  of  a  foreign  author's  rights;  and  even  when 
these  spurious  reproductions  were  exported  to  other  countries 
the  author  had  no  means  of  redress.  Holland  and  Germany, 
the  nurseries  of  the  printing  trade,  led  the  way  in  this 
piratical  industry;  and  other  countries  were  not  slow  to 
follow.  Belgium  in  the  eighteenth  century  has  been  described 
as  *a  veritable  hotbed  of  Infringement.' 

Certain  conditions  offer  special  temptations  to  piracy — thus 
when  two  or  more  nations  speak  the  same  language^  trade  in 
literary  reprints  can  be  most  profitably  carried  on.  In  former 
times  Germany  suffered  from  the  depredations  of  Austria; 
the  Prussian  States  continually  laid  one  another  under  con- 
tribution; Belgium  *  showed  itself  extremely  solicitous  that 
French  ideas  should  be  propagated  in  all  branches  of  learn- 
ing ' ;  and  before  the  Act  of  Union  one  of  the  ways  in  which 
Ireland  asserted  its  independence  of  England  was  by  print- 
ing English  books,  not  only  for  her  own  use,  but  also  for 
exportation. 

'  Musical,  artistic,  and  dramatic  works  need  little  adaptation  to  suit  a  foreign 
market  and  thus  provide  ready  material  for  the  foreign  pirate. 
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Even  to-day  England's  literature  is  to  American  publishers 
a  store  of  wealth  upon  which  many  still  draw  freely,  in  spite 
of  the  so-called  reciprocity  ^  brought  about  by  the  Chace  Act 
of  1891,  while  the  existence  of  a  large  immigrant  population  of 
various  nationalities  in  the  United  States  of  America  makes  it 
possible  to  reproduce  at  a  considerable  profit  unauthorised 
copies  of  the  works  of  several  other  countries. 

Fifty  years  ago  the  reprinting  of  any  foreign  work  de- 
pended almost  entirely  on  its  attractiveness,  the  cost  of  its 
reproduction,  and  the  extent  of  the  market  to  which  it  would 
be  likely  to  appeal:  these  matters  being  found  satisfactory, 
little  hesitation  was  felt  on  account  of  the  injury  which  the 
alien  author  might  suffer.  This  applied  especially  to  countries 
where  printing  was  an  important  national  industry. 

Enterprise  shown  in  Eeprinting  Foreign  Works. — The  enter- 
prise and  business  ability  shown  by  pirates  was  worthy  of  a 
better  cause.  Agents  were  appointed  in  foreign  countries 
to  obtain  new  works  at  the  earliest  opportunity;  in  1841 
English  books  were  reprinted  at  Paris,  France  being  in 
a  convenient  position  for  securing  its  neighbour's  new 
publications  without  delay.  In  1884  an  American  firm 
sent  special  correspondents  to  England  for  the  purpose  of 
securing  a  new  book  about  to  be  published  by  the  Queen 
immediately  upon  its  appearance;  it  was  cabled  across 
the  Atlantic  ocean  in  twenty-four  hours,  and  was  printed  and 
put  on  sale  within  twelve  hours  of  the  receipt  of  the  last 
words.'  Printers  belonging  to  the  United  States  have  fre- 
quently set  up  the  type  of  English  works  on  the  steamers  from 
Liverpool  to  New  York,  so  that  the  new  books  have  been 


*  The  chief  clause  of  the  Chace  Act — that  in  order  to  gain  American  cop}Tight 
every  work  must  be  set  up  in  typo  within  the  States— involves  a  double  expense, 
if  the  work  is  also  to  be  printed  off  in  its  native  country. 

2  DaiTOS,  Du  Droit  det  Autntrs  et  des  Artistes,  p.  143. 
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issued  to  the  American  public  within  a  week  after  their 
appearance  in  England. 

In  addition  to  the  piracy  itself,  the  methods  adopted  to 
further  quick  reproduction  have  not  always  been  above  re- 
proach. Employees  have  been  bribed  to  furnish  proof-sheets,^ 
and  stenography  and  telegraphy  have  been  illicitly  pressed 
into  service.  Thus  Ponsard's  Agnes  de  M^ranie  was  printed  in 
Belgium  before  it  appeared  in  France,  its  native  country,*  and 
later  on  Zola's  VAssommoir  was  represented  in  Antwerp  before 
the  drama  had  been  printed,  stenography  having  been  employed 
to  commit  the  piece  to  writing  during  its  performance.' 

Great  ingenuity  was  often  displayed  by  the  literary  pirate 
in  the  prosecution  of  his  business.  'Printing  beyond  the  seas' 
of  infringements  intended  for  exportation  into  the  coimtry  of 
origin  used  to  be  a  special  source  of  anxiety,^  and  to  nullify 
its  injurious  effects  measures  were  often  taken  to  cut  off  the 
foreign  reprints  at  ports  and  frontier  towns.  The  vigilance 
of  the  customs  oflScers  was  however  frequently  evaded  by 
importations  at  unlikely  places.  Thus  in  1837  some  Belgian 
publishers,  by  the  adoption  of  a  circuitous  route  and  by  the 
pretence  of  re-importation,*  for  a  time  defeated  the  efforts  of 


^  The  printer  Richardson  in  1753  told  how,  notwithBtanding  the  extraordinary 
precautions  he  had  taken,  some  Irish  printers  contrived  to  get  proof-sheets  from 
some  of  his  servants  aa  a  certain  work  was  in  the  press,  and  announced  it  for 
publication  in  Dublin  almost  contemporaneously  with  his  own  London  edition. 
— Lowndes,  Law  of  Copyright^  p.  39. 

'  See  the  Journal  des  Eeonomittet  for  March,  1847. 

3  Darnia,  2>m  Droit  des  Aitteurs  et  de»  Artistes^  p.  164.  Cf.  the  English  case 
of  Maeklin  r.  RiehardBon,  Amb.,  695. 

^  That  printing  beyond  the  seas  was  a  matter  of  grave  concern  to  English 
authors  is  shown  in  Sec.  4  of  this  Chapter. 

^  There  is  a  present  danger  to  English  authors  that  cheap  reprints  authorised 
in  any  particular  colony  by  special  arrangement  may  be  imported  thence  to 
others  in  which  the  book  sells  at  full  price.  In  spite  of  customs  officers  thou- 
sands of  Tauchnitz  and  other  English  books  published  abroad  at  a  low  price  find 
their  way  into  England. 
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the  French  authorities  to  prevent  the  importation  of  reprints ; 
and  quite  recently  song  folios  and  other  books  'lawfully 
printed'  in  America,  but  not  allowed  to  be  imported  into 
England,  have  been  brought  here  by  a  circuitous  route  via 
Antwerp  and  other  European  ports  with  a  view  of  eluding 
detection  at  the  ordinary  ports  of  importation  from  America. 

Kagnitade  of  the  Trade  in  foreign  Seprints. — The  extent 
to  which  the  trade  in  foreign  reprints  was  at  one  time  carried 
on  was  enormous.  The  Belgian  pirate  companies  formed  be- 
tween 1834  and  1838  employed  fourteen  million  francs  in  type- 
founding,  printing,  and  paper-making.^  In  1840  the  catalogue 
of  Meline,  a  Belgian  bookseller,  embraced  1290  works,  seven- 
eighths  of  which  were  piracies  of  French  works;  and  two 
other  lists — issued  respectively  by  Haumann  and  Wahlen — 
which  together  made  mention  of  over  1800  books,  exhibited 
quite  the  same  proportion  of  infringements.^ 

Sepriflalfl  suggested  where  Beciprocal  Protection  refused. — 
In  view  of  these  facts,  it  is  scarcely  surprising  to  find  that 
international  differences  have  been  frequent.  These  have 
most  often  been  provoked  by  the  United  States.  In  1836 
a  Committee  of  writers  was  formed  in  England  to  check 
American  piracy  ;  it  proposed  to  establish  between  the 
United  States  and  Great  Britain  a  reciprocal  guarantee  for 
intellectual  rights.  It  is  almost  needless  to  say  that  the  project 
came  to  naught.  Deliberate  reprisals  have  been  suggested 
where,  as  in  the  case  of  the  United  States,  the  attacks  have 
been  one-sided.  But  the  principle  which  forms  the  foundation 
of  copyright  law  ought  not  to  be  abandoned  by  one  country 
because  it  has  been  violated  by  another ;  this  was  perceived  by 
the  English  Copyright  Commission  of  1876,  which  in  response 
to  complaints  on  the  part  of  English  authors  against  American 

*  Darras,  Du  Droit  dcs  Auteurs  et  des  Artistry  p.  150.  *  Ilnd,y  p.  155. 
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piracy  gave  it  as  its  opinion  that  reprisals  in  the  matter  of 
literary  plunder  were  illegitimate. 

The  feeling  of  resentment  against  the  conduct  of  the 
United  States  of  America  is  not  confined  to  England.  In 
1878  T Association  pour  la  Reforme  et  la  Codification  du 
Droit  des  Gens,'  in  a  congress  held  at  Frankfort,  passed  a 
resolution  to  the  effect  that  the  Commission  upon  the  Inter- 
national Code  of  New  York  should  report  to  its  Government 
the  progress  made  by  other  countries  in  the  direction  of 
international  equality  in  matters  of  literary  copyright,  and 
should  use  its  influence  to  bring  about  the  insertion  in  treaties 
with  foreign  powers  of  a  clause  by  the  terms  of  which  each 
contracting  State  should  be  bound  to  grant  to  authors  belong- 
ing to  the  other  the  rights  assured  by  it  to  its  own  subjects. 
Four  years  later  the  International  Literary  Congress  of 
Rome,  1882,  lodged  a  protest  against  the  absence  of  inter- 
national protection  in  the  United  States,  *  which  is  not  com- 
patible with  the  sentiments  of  honour  and  of  dignity  of  a  great 
free  coimtry.'^ 

*  Dams,  I>u  Ih-oit  des  Auteurt  et  des  ArtviteSj  pp.  164,  165. 
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SECTION  IV. 

EARLY  PIRACY  OF  ENGLISH  WORKS. 

Irish  and  Diitcli  piracies — French  and  Belgian  piracies — German  piracies 
— American  piracies — ^Piracies  in  other  countries. 

Every  nation  with  a  literature  of  any  value  has  at  some 
time  or  other  suffered  from  literary  piracy  on  the  part 
of  foreign  publishers ;  and,  although  such  piracies  were  till 
recently  internationally  la^^l,  a  feeling  of  resentment  has 
invariably  been  the  result. 

Down  to  the  middle  of  the  eighteenth  century  England 
suffered  greatly  from  the  importation  of  unauthorised  copies 
of  its  best  works  printed  beyond  the  seas,  and  later  on,  when 
this  had  been  restrained,  the  export  of  authorised  editions 
to  foreign  coimtries  suffered  from  the  competition  of  cheap 
foreign  reprints.  In  1537  Grafton,  one  of  the  King's  printers, 
petitioned  Lord  Cromwell  to  obtain  protection  for  him  against 
the  reprinting  by  Dutclunen  of  copies  of  Matthetos  Bihle^ 
which  work  he  had  published.  This,  he  pleaded,  had  been 
brought  out  with  great  study  and  labour,  and  at  an  expense 
amounting  to  over  £500 ;  while  others  had  printed  it  again  at 
less  than  half  the  charges  in  *  a  lesser  letter  to  the  entent  that 
they  maye  sell  their  lytle  books  better  chepe'  (i.e.  cheaper) 
than  the  original  copies. 

That  this  was  not  a  solitary  case  the  frequent  decrees  and 
ordinances  against  unlawful  reprinting,  which  were  issued  suc- 
cessively in   1556,  1585,  1623,  1637,  1641,  1643,  1647,  and 
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1649  proved.  Then  came  the  Licensing  Act  of  1662  which 
contained  clauses  forbidding  the  introduction  of  books 
printed  abroad,  but  neither  this  nor  the  Act  of  Anne^  in  1709, 
which  imposed  a  penalty  of  *  one  penny  per  sheet  and  the 
forfeiture  of  the  book,'  succeeded  in  suppressing  the  objection- 
able  traffic. 

Indeed  in  1735  foreign  reproduction  of  English  popidar 
works  was  so  systematic,  and  so  damaging  to  the  sale  of  the 
originals,  that  application  was  made  to  Parliament  for  more 
efficacious  legislation.  ^  A  committee  being  appointed,  pirated 
editions,  printed  abroad,  of  no  fewer  than  twenty-nine  different 
English  authors  were  placed  before  them.'^  On  the  recom- 
mendation of  this  committee  a  Bill  was  introduced  into  Par- 
liament which  after  much  alteration  and  curtailment  finally 
became  the  Act  of  1739.^  The  Act  consisted  of  only  two 
clauses,  one  of  which  forbade  the  importation  from  abroad 
of  any  book  first  printed  in  England  within  twenty  years  on 
penalty  of  forfeiture  of  books,  £5,  and  double  the  value  of 
each  copy  so  imported  or  knowingly  sold.^ 

Lriflh  and  Dutch  Piracies. — Though  importations  into  England 
from  Ireland  and  Holland,  which  had  been  the  principal 
offenders,  were  checked  by  this  Act,  booksellers  of  these 
countries  still  continued  to  print  and  sell  outside  England. 
We  are  told  that  in  1753  the  *  scramble  of  the  Irish  book- 
sellers' as  to  ^who  should  first  entitle  himself*  to  the  reprint- 
ing of  a  new'English  book '  was  still  keen  ;  and  ^  happy  was  he 

^  Nothing  in  this  Act  was  to  extend  to  prohibit  the  importing  or  selling  any 
books  in  Greek,  Latin,  or  any  other  foreign  language,  printed  beyond  the  seas. — 
Sec.  7. 

'  12  (George  ii.  c.  36,  re-enacted  by  27  George  ii.  c.  18,  33  George  ii.  c.  16, 
and  29  George  iii.  c.  65.  Later  Acts  checking  importation  ore  41  George  iii. 
c.  107,  5  and  6  Vict.  c.  45,  39  and  40  Vict.  c.  36  (Customs  Consolidation  Act, 
1876),  62  and  63  Vict.  c.  42  (Revenue  Act,  1889). 

'  Lowndes,  Law  of  Cbpyright,  pp.  37,  39. 

*  That  is  by  the  *  courtesy  of  the  trade  *  in  Ireland.    Cp.  Part  ii. ,  Chap.  i. ,  sec.  6. 
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who  could  get  his  agent  in  England  to  send  him  a  copy  of  a 
supposed  saleable  piece  as  soon  as  it  was  printed  and  ready  to 
be  published.'^ 

Frenoh  and  Belgian  Piracies. — It  is  significant  of  the  ex- 
tent of  the  advance  in  the  international  protection  of  copyright 
made  in  recent  years  that  such  a  country  as  France  should, 
little  more  than  half  a  century  ago,  have  considered  that  the 
interests  of  its  trade  and  of  its  general  public  fmnished 
sufficient  reason  for  permitting  international  pillage.  '  English 
books  reprinted  at  Paris  and  sold  at  a  very  moderate  price 
compared  with  English  editions  give  buyers  and  French  book- 
sellers a  real  advantage,'  is  the  statement  of  the  French 
Commission  of  1839.  Books  manufactured  in  England,  it 
adds,  are  very  dear  on  account  of  the  price  of  labour ;  the 
author's  right  to  remuneration  being  altogether  ignored. 
Since  1852,  however,  except  for  a  few  books  imported  before 
the  Decree  of  that  year  was  held  to  prohibit  the  importation 
as  well  as  the  manufacture  of  unauthorised  reprints  of  foreign 
works,  English  authors  have  had  no  ground  of  complaint 
against  France. 

Oerman  Piracies. — In  respect  of  the  piracy  of  foreign  works 
Germany  was  no  better  than  its  neighbours.  Indeed  in  the 
first  halt  of  the  nineteenth  century  Leipzig,  like  Brussels,  was 
to  the  front  in  the  work  of  international  infringement :  and 
until  recently  an  active  trade  in  editions  of  the  most  attractive 
English  works  has  been  carried  on  by  German  publishers  with- 
out any  payment  to  authors,  though  some  houses  such  as  Tauch- 
nitz  have  made  a  practice  of  securing  the  consent  of  the  latter.' 

American  Piracies. — Much  has  already  been  said  with  regard 
to  the  conduct  of  the  publishers  of  the  United  States.    A  bare 

*  Statement  made  by  Richardson,  the  printer  of  Sir  Charles  Grandison,  in  1753, 
cited  by  Lowndes,  Law  of  Copyright,  p.  39. 
»  See  Ptai  ii.,  Chap,  i.,  sec.  6,  Oourtety  Copyright, 
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list  of  the  titles  of  the  English  books  which  have  been 
appropriated  by  them  woiJd  occupy  many  pages,  for,  with 
many  who  do  a  cheap  trade,  piracy  is  the  rule  rather  than  the 
exception.  Whatever  will  sell  is  taken  without  any  thought 
of  the  English  author,  who  is  thus  deprived  of  the  profits 
which  he  might  reasonably  expect  from  the  sale  of  his  work 
among  the  millions  in  the  States.  In  order  that  an  English 
work  may  appeal  to  the  American  public  it  is  not  of  course 
necessary  that  it  should  be  translated  ;  and  cheap  reprints  of 
English  books  are  tuiiied  out  daily  with  no  expense  on  account 
of  authorship.  The  competition  amongst  the  booksellers  is 
keen,  and  ^  cut  prices '  are  so  low  as  to  render  the  sale  of 
authorised  imported  copies  at  a  fair  price  impossible.^ 

The  state  of  affairs  in  the  publishing  trade  on  the  one  hand, 
and  the  steady  advance  towards  the  recognition  of  inter- 
national copyright  which  is  becoming  apparent  amongst 
the  educated  classes  on  the  other,  alike  tend  to  bring  about 
the  improvement  of  the  present  inequitable  state  of  affaii*8 ; 
and  many  economic  considerations  of  a  reactionary  nature 
strengthen  this  tendency.  Any  substantial  amelioration  must 
proceed  from  internal  progress  in  thought  :  little  can  be 
expected  from  the  pressure  of  external  interest,  for  America's 
capacity  for  self-support,  due  mainly  to  its  geographical 
position,  gives  it  the  power  in  many  matters  to  dictate  its  own 
terms,  a  circumstance  of  which,  when  entering  into  diplomatic 
arrangements,  it  has  frequently  taken  full  advantage. 

Piracies  in  other  Countries. — England  also  suffers  from  the 
depredations  of  several  minor  States  with  which  it  has  hitherto 
made  no  copyright  treaties.  A  striking  example  of  this  is 
the  extensive  infringement  of  Sir  Arthur  Sullivan's  music 
which  is  carried   on  at  the  present  time  by  the  Argentine 

>  The  price  of  imported  works  is  enhanced  by  the  25  per  cent,  ad  valorem  duty 
which  the  United  States  of  America  levies  on  English  books. 
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Republic.  In  this  case  however  England  has  the  remedy  at 
hand.  It  has  only  to  become  a  party  to  the  Montevideo 
Convention,  which  has  been  signed  by  the  Argentine  Republic, 
in  order  to  obtain  copyright  protection  in  that  country  for 
English  subjects.  Amongst  the  countries  of  Europe,  France, 
Italy,  and  Spain  have  already  signified  their  adhesion  to 
the  Montevideo  Convention. 
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SECTION    V. 

EARLY  PIRACY  OF  FRENCR  WORKS. 

Dutch  and  Belgian  piracies — German  piracies — Spanish  and  American 
piracies. 

France,  like  England,  has  suffered  greatly  from  inter- 
national pillage  :  in  close  proximity  to  the  centres  of  the 
printing  industry,  it  has  struggled  with  even  less  success  to 
keep  out  foreign  reprints  from  its  confines.  Gifted  as  France 
is  with  a  brilliant  and  versatile  literature,  it  is  small  wonder 
that,  before  the  modem  development  of  international  copy- 
right, its  most  famous  authors  were  freely  laid  under  contri- 
bution by  bordering  States. 

French  booksellers,  in  a  ^Memoir  of  1764  to  M.  de  Sartines, 
stated  that  they  regarded  the  issue  of  cheap  foreign  reprints 
with  apprehension.  As  Darras  says,  the  sight  of  Swiss  copies 
of  Corneille's  works  sold  at  six  sous  (threepence),  in  competi- 
tion with  the  authorised  edition  at  ten  times  the  price,  created 
quite  an  'economic  disturbance.'  Occasional  attempts  were 
made  by  the  victims  to  export  their  goods  to  foreign  markets 
and  there  undersell  the  piratical  editions,  but  it  was  difficult  to 
carry  out  this  operation  successfully.  The  situation  was  such 
that  French  publishers  had  often  to  supply  copies  of  French 
works  at  a  low  price  to  foreign  houses  in  order  to  prevent  the 
latter  carrying  out  a  threat  to  reprint  them  on  their  own 
account.  Authors  had  to  complain  not  only  of  money  losses, 
but  also  of  the  mutilation  of  their  works  at  the  hands  of 
foreign  printers.^ 

^  The  following  passage  from  the  preface  of  Atrie  et  Tkyeste,  by  Crcbillon, 
dated  March  1707,  aptly  illustrates  this:    *  For  nearly  three  years  I  steadfastly 

£ 
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Dutch  and  Belgian  Piracies. — In  Corneille's  time  Switzerland, 
Avignon,  and  Holland  were  the  countries^  which  pirated 
French  works  most  freely.^  The  injury  inflicted  by  these 
countries  however  was  small  compared  with  the  subsequent 
appropriations  of  Belgium.  '  Full  of  solicitude  for  the  propa- 
gation of  French  ideas,'  says  Darras,  *  she  speculated  on  every 
French  name  renowned  in  Eiurope,  on  the  authority  of  our 
jurists,  oiu:  physicians,  and  our  savants^  on  the  happy  verve  of 
our  historical  school,  on  the  versatility  of  our  literary  taste, 
and  above  all  on  the  charms  of  a  language  exact  and  graceful.' 
The  Belgians  not  only  carried  on  their  trade  unblushingly,' 
but,  holding  that  they  had  a  right  to  print  all  that  was  good, 
even  boasted  of  their  share  in  the  promotion  and  dis- 
semination of  literature. 

The  temporary  annexation  of  Holland  and  Belgium  which 
took  place  during  the  French  Revolutionary  Wars  produced 
but  little  good  efiect.  When  the  independence  of  the  Low 
Countries  had  been  restored.  King  William  of  Holland 
directly   countenanced   the    trade    in    foreign    reprints,   and 

withheld  my  A  tree,  and  I  would  never  haye  yielded  had  I  not  seen  it  printed  in 
Holland  with  so  many  faults  that  my  paternal  feelings  were  moved.  I  oould 
not  in  pity  see  it  thus  mutilated ;  printers*  faults  added  to  those  of  the  author ; 
too  much  by  half !  At  the  same  time  I  decided  to  publish  my  Electre,  to  save  it 
from  a  similar  fate.' — ^Darras,  Bu  Droit  det  Auteun  et  des  Artittety  p.  146. 

^  See  Darras,  Du  Droit  de%  Auteurt  et  dea  Artistes,  p.  140. 

'  From  a  letter  of  Voltaire  addressed  to  the  King  of  Prussia  in  1750  we  learn 
that  the  Butch  printers  had  become  so  independent  that  one  of  them  refused  to 
return  a  MS.  of  VAuti-Machiavel,  a  work  composed  by  the  King  of  Prussia. 
The  King,  having  changed  his  opinions,  inished  to  withdraw  the  work,  and 
delegated  Voltaire  to  approach  the  printer  Yriih  a  view  of  preventing  its 
publication ;  but  the  attempt  was  unsuccessful. — Darras,  Du  Droit  des  Auteurt 
ct  des  Artistes,  p.  147. 

3  Reference  has  already  been  made  to  the  bookseller  of  Li^  who  intro- 
duced himself  to  Iklarmontel  as  a  publisher  of  his  works,  telling  him  with  pride 
that  his  Bclisaire  had  reached  a  third  edition,  and  his  Contes  Moraux  a  fourth. 
After  Belgium  had  been  merged  in  the  Low  Countries  by  the  Congress  of  Vienna, 
Chateaubriand,  when  passing  through  Brussels,  was  presented  by  a  publisher 
with  the  first  copies  of  a  reprinted  edition  of  his  own  Atala  and  lUfU  ! 
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even  went  so  far  as  to  assist  it  financially.  Nor  were 
Belgian^  booksellers  slow  to  take  advantage  of  their  newly 
found  freedom  from  the  French  dictation.  Copyright  works 
were  multiplied  by  thousands.  All  sorts  of  works  were 
reproduced ;  indeed,  it  is  said  that  at  this  time,  when  the 
censorship  in  France  was  strict,  the  Paris  police  iqdex  of 
prohibited  books  greatly  resembled  the  current  catalogues 
of  the  Brussels  bookshops. 

After  Belgium  had  been  declared  independent  of  Holland, 
the  friendly  intervention  of  France  in  bringing  this  about 
was,  according  to  French  writers,  repaid  by  continued  attacks 
on  the  literature  of  her  subjects.  Between  1834  and  1838,' 
millions  of  francs  were  sunk  in  the  Belgian  piratical  trade, 
and  the  resultant  output  was  enormous. 

The  Cessatioii  of  Belgian  Infringements. — The  state  of  affairs 
was  so  serious  that  in  1836  a  Commission  was  appointed  by 
the  French  Government  to  consider  the  best  means  of  check- 
ing the  reproduction  of  French  works  abroad ;  in  its  report, 
presented  in  the  following  year,  the  formation  of  treaties 
was  strongly  advocated,  and  certain  other  measures  proposed 
which  were  eventually  embodied  in  the  laws  of  1841  and 
1842.  In  1840  preliminary  negotiations  for  copyright 
treaties  were  entered  into  with  both  Belgium  and  Holland, 
but,  although  a  commercial  treaty  of  that  year  with  the 
latter  country  definitely  contemplated  the  establishment  of 
international  relations,  it  was  not  imtil  1855  that  Holland 
signed  a  treaty  granting  protection  to  French  works. 

After  1842  the  Belgian  trade  in  infringing  reprints  sensibly 
decreased,  owing  in  some  measure  to  the  stringency  of  the 
new  French  laws,  which  made  importation  into  France  much 

>  '  Sans  doute,  h  cette  6poque,  il  6tait  vrai  de  diio  de  ce  pays  qu*il  ^tait  moitic 
dnge,  moiti6  b^ouin.* — Darras,  Du  Droit  des  Autenn  et  de«  Artistes^  p.  150. 
'  '  The  Dutch  were  protectors,  the  Belgians  assaflsins/  says  Balzac  in  1836. 
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more  difficult.  Still  this  did  not  go  to  the  root  of  the  trouble. 
Legislation  on  the  part  of  Belgium  itself  was  necessary  ;  and 
this  was  secured  under  a  commercial  treaty  of  1852  between 
France  and  Belgium,  whereby  considerable  conmiercial  benefits 
were  assured  to  the  Belgians  iq  return  for  a  sacrifice  of  the 
profits  they  had  so  long  derived  from  international  pillage. 

Oerman  Piracies. — Although  the  German  booksellers  could 
not  find  so  ready  a  market  for  reprints  of  French  works 
as  their  fellow  tradesmen  of  Holland  and  Belgium,  they 
yet  showed  great  enterprise.  At  the  beginning  of  the 
nineteenth  century  the  fairs  of  Leipzig^  were  noted  for  the 
sale  of  reprints  of  foreign  works,  and  traffic  in  them  was 
also  extensively  carried  on  in  many  other  towns  of  Germany, 
Austria,  Wiirtemberg,  and  Baden. 

In  more  recent  times,  if  we  are  to  believe  M.  Tissot  in 
his  Journey  to  the  Annexed  CountrieSy^  the  business  of  in- 
fringement was  carried  on  in  the  most  unscrupulous  manner. 
Just  as  in  the  United  States  many  a  '  Select  Library  of 
English  Literature'  now  exists,  so  in  Germany  Bihliothhqnes 
Choisies^  of  French  literature  were  formerly  to  be  found.  At 
Biefeld,  under  the  title  of  the  Theatre  Franqais^  all  the 
popular  pieces  of  France  were  reprinted. 

Spanish  and  American  Piracies. — Though  the  international 
copyright  policy  of  Spain  is  liberal  enough,  that  coimtry  does 

^  To  appreciate  the  value  of  the  treaty  of  1856  between  France  and  Saxony  it 
is  necessary  to  remember  that,  in  the  palmy  days  of  infringement,  Leipzig  was, 
hext  to  Brussels,  the  centre  of  the  trade.  The  Saxon  publishers  distinguished 
their  victims  only  by  the  merit  of  their  works. — Jotmial  den  Economistcs,  vol, 
xlviii.,  p.  116. 

'  See  Darras,  Lu  Droit  dcs  Auteurs  et  des  Artistes^  p.  160. 

'  One  contained  reprints  of  the  best  French  copyright  works  brazenly 
ornamented  on  the  last  page  with  a  crest  surrounded  by  the  words  Contrffation 
interdite  (* Infringement  forbidden'),  while  on  the  title  page  Paris  was  given 
as  the  place  of  publication.  Another  piratical  collection,  entitled  France 
Litteraxre,  carried  the  fidelity  of  the  reprint  to  the  extent  of  copying  a  vignette 
of  the  MaisoH  Didot,  the  institute  from  which  the  original  copies  wore  issued. 
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not  exercise  sufficient  supervision  to  assure  an  efficient  pro- 
tection to  foreign  authors.  Alphonse  Daudet's  Sapho^  and 
TEvangdliste  are  quoted  by  Darras  as  notable  works  that  have 
suffered  from  this  laxity. 

France,  like  England  and  Germany,  has  reason  to  com- 
plain of  the  attitude  of  the  United  States  of  America  towards 
the  international  protection  of  copyright,  but  not  nearly  to 
the  same  extent,  since  in  the  United  States  the  number  of 
French-speaking  inhabitants  is  small. 


I  The  pirate  of  Sapho  actually  fabricated  a  letter  in  praise  of  his  translation, 
purporting  to  come  from  Daudot  himself. 
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SECTION  VL 

EARLY  PIRACY  OF  GERMAN   WORKS. 

Value  of  Geruian  iDtellectual  woriu — Inter-Siaie  ami  AustriaD  piracies 
— Americao  piracies. 

Yatne  of  Gemuui  Inteneetiiil  Worki. — The  magnitude  of 
Germany's  depredations  on  English  and  French  works  must 
not  exclude  attention  to  the  fact  that  other  nations  still 
continue  to  pillage  German  literature  to  an  enormous  extent. 

These  latter  appropriations  may  not  be  always  flagrant,  and 
the  decision  whether  they  are  plagiarisms  or  piracies  may 
often  hang  in  the  balance,  but  their  net  value  is  none  the  less 
substantial.  The  laborious  research  that  German  scholars 
bring  to  bear  in  every  branch  of  learning,  and  the  skiUed 
investigations  that  their  academic  system  promotes,  produce  a 
wealth  of  information  which  offers  a  pecidiar  temptation  to 
journalists  and  bookwriters  of  other  countries.  In  many 
countries  publishers  of  text-books  could  tell  of  author's  copy 
sent  to  them  i^dth  German  double  commas  for  quotation 
marks  and  with  other  undoubted  signs  of  Teutonic  extraction, 
while  the  work  of  journalists,  statisticians,  and  historians 
often  shows  on  its  face  that  it  is  derived  from  German 
sources.  Baedeker  is  of  German  origin,  though  many  of  the 
Tauchnitz  novels  so  familiar  to  the  English  are  not. 

Inter-State  and  Austrian  Piradea. — Up  to  1837  the  piratical 
trade  in  works  first  issued  in  the  Germanic  States  was  mainly 
internecine  :  each  State  carried  on  its  industry  unrestrained 
by  any  respect  for  the  literary  property  of  the  others. 

At  the  beginning  of  the  nineteenth  century,  Austria  was 
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to  Germany  in  respect  of  piracy  what  Belgium  was  to 
France  before  1852  and  what  America  is  to  England  at  the 
present  day  ;  in  each  case  the  identity  of  language  enhancing 
the  temptation  to  steal.  Not  only  were  the  reprints  used  in 
Austria  itself,  but  a  regular  trade  in  them  was  carried  on 
with  other  countries.^  The  takings  of  Austria  were  so  sub- 
stantial that  in  1815  the  German  publishers  presented  an 
m-gent  memoir  on  the  matter  to  the  Congress  at  Vienna. 
The  Austrians  replied  to  this  in  a  manner  which  left  no  doubt 
'  as  to  their  view  of  the  situation.  '  A  publisher,'  they  said, 
*  buys  of  the  author,  for  the  price  agreed  on,  merely  the  copy  of 
the  manuscript  and  not  the  right  of  publication.  This  right  is 
granted  to  him  by  his  government  for  his  own  territory  :  that 
government  has  no  power  to  grant  the  said  right  for  foreign 
States.  The  subject  of  a  foreign  State  buys  a  copy  of  the 
printed  edition  with  a  view  of  reprinting  it  if  his  government 
permits.' 

Amerioan  Piracies. — Among  present-day  infringements  of 
German  works  those  carried  on  by  the  United  States  of 
America  are  particularly  notorious.  Germany,  like  every 
other  country  whose  literature  is  valuable,  is  freely  preyed 
upon  by  the  Republic.  In  view  of  the  large  Teutonic 
immigrant  population  there  is  obviously  a  wide-spread 
demand  for  German  books  in  the  United  States.  If  any 
evidence  of  this  were  required  the  facts  brought  out  in  the 
celebrated  American  case  of  Stowe  ».  Thomas  (1853)  would 
provide  it ;  in  addition  to  the  authorised  German  translation 
of  Mrs.  Beecher  Stowe's  famous  Uncle  TonCs  Cabin^  an  un- 
authorised one  had  been  made  in  the  same  language. 

According   to   an  article^  in  the  Deutsche  Rundschau  of 

1  Lieber'8  Political  Ethics,  p.  125. 

*  Der  DcuttehC'Atnerikanische  Buchhandcl,  by  M.  Fried.  Kapp. — See  Darras,  Dw 
J)roit  da  AtUeun  et  dea  Art\9te$y  p.  162, 
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January.  ISTS,  ifcxi^  toe  American  papers  were  full  of 
German  tales  azad  arti^^-=t^  of  ererx  kind,  the  reprinting  in 
book  form  of  Gerstan  vork>  in  the  States  was  at  that  time 
on  the  decline.  It  15  d*>*^liful  how  far  this  holds  good  at 
present,  bat  in  any  ea^se  the  c»->o:emporarT  author  is  not  much 
benefited,  sinoe  as  a  rule  it  is  ci^pies  of  the  old  classics  that 
are  now  imported  fn^ra  Germany  instead  of  being  reprinted 
in  America*  the  American  output  of  modem  German  works 
probably  remaining  the  same.* 

In  1892  Germany  concUJed  a  treaty  with  the  United' 
States  of  America,  Init  since  this,  like  England's  arrangement 
with  the  sanie  coimtry,  is  dependent  on  the  American  Act 
of  1891  with  its  pnHective  manu£icturiiig  clause,  it  is 
questionable  whether  German  authors  derive  much  advantage 
fmm  it.* 

'  IVuns^  Ikt  Prmt  *»  J**-wr»  ft  drt  Jrf*ji//»,  pc  162. 


CHAPTER    III. 


NATIONAL  PROGRESS  TOWARDS  PROTECTION 
OF  FOREIGN  WORKS. 


From  the  foregoing  outline  of  the  history  of  literary  piracy 
it  will  be  gathered  that  the  tolerance  formerly  conceded  to 
international  infringement  has  been  gradually  withdrawn. 
This  process  has  been  carried  out  in  greater  or  less  degree 
throughout  every  civilised  State  of  the  world.  It  has  been 
greatly  facilitated  of  recent  years  by  improved  methods  of 
communication,  which  have  led  to  a  comparative  uniformity  of 
opinion  throughout  all  countries  interested  in  literature. 

In  each  State  where  the  principle  of  protection  for  foreign 
works  has  been  established  the  history  of  its  recognition  has 
been  much  the  same.  At  first  the  liberty  to  reproduce  all 
work  was  made  dependent  on  privileges,  granted  sometimes  to 
authors  but  more  frequently  to  booksellers.  These  privileges 
were  given  for  old  as  well  as  for  new  books,  and  were  occa- 
sionally bestowed  on  foreigners  for  the  purpose  of  attracting 
valuable  works  to  the  country.  Next  the  State  gave  pro- 
tection to  copyright  by  positive  legislation.  This  was  at  first 
confined  to  the  subjects  of  the  protecting  State  or  to  works 
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published  within  the  territory.  Afterwards  it  was  extended, 
under  various  conditions,  largely  through  the  influence  of 
treaties,  to  aliens  and  foreign  works.  And  in  1852  France 
set  an  example  to  the  world  by  completely  assimilating  the 
rights  of  foreigners  to  those  of  its  own  subjects.  Belgium 
and  Luxemburg  have  more  recently  followed  its  lead.  Apart 
from  these  domestic  statutes,  the  Berne  Convention  has  now 
established  a  substantial  uniformity  amongst  the  principal 
nations  of  the  world  in  their  treatment  of  foreign  works. 
How  much  further  the  assimilation  and  unification  of  the 
domestic  laws  of  the  different  countries  can  be  carried  with 
advantage  will  be  the  subject  of  discussion  in  a  later  chapter. 

The  development  of  the  recognition  of  foreign  copyright 
in  each  of  the  important  countries  of  the  world  will  now  be 
treated. 
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SECTION  I. 

PB0GBE88  OF  PROTECTION  IN  GBEAT  BRITAIN 

Talfourd's  Bill — ^The  International  Copyright  Acts — ^Treaties. 

Great  Britain  was,  in  virtue  of  her  Copyright  Act  of 
1709,  8  Anne,  c.  19,  the  first  great  nation  to  legislate  for 
the  rights  of  authors,  but  for  more  than  a  century  the  domestic 
protection  established  by  this  Act  was  not  extended  to  foreign 
works,  though  the  protection  of  the  works  of  foreign  authors, 
if  first  published  in  the  United  Kingdom,  was  by  many 
believed  to  be  part  of  our  common  law  from  the  beginning.^ 

Talfonrd^s  Bill — Thus  Sergeant  Talfourd,  in  introducing 
his  Copyright  Bill  of  1837,  said:  *  There  is  only  one  other 
consideration  to  which  I  will  advert  as  connected  with  this 
subject — the  expedience  and  justice  of  acknowledging  the 
rights  of  foreigners  to  copyright  in  this  country  and  of 
claiming  it  from  them  for  ourselves  in  return.  If  at  this  time 
it  were  clear  that  our  law  afforded  no  protection  to  foreigners 
first  publishing  in  other  countries,  there  would  be  great 
difficulty  in  dealing  with  this  question  for  ourselves,  and  we 
might  feel  bound  to  leave  it  to  negotiation  to  give  and  to 
obtain  reciprocal  benefits.  But  if  a  recent  decision  on  the 
subject  of  musical  copyright^  is  to  be  regarded  as  correct,  the 

>  It  will  be  remembered  that,  although  the  Act  of  Anne  was  x>Bfl^  ^  1709, 
an  independent  copyright  in  perpetuity  under  the  Common  Law  was  successfully 
claimed  for  British  subjects  up  to  the  case  of  Donaldson  v.  Bfckcti  in  1774. 

2  I,e,  the  decision  in  D^Alutaine  v.  Booseyy  1835. 
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principle  of  international  copyright  is  abeady  acknowledged 
here,  and  there  is  little  for  us  to  do  in  order  that  we  may  be 
enabled  to  claim  its  recognition  from  foreign  States.  It  has 
been  decided  .  .  .  that  the  assignee  of  foreign  copyright, 
deriving  title  from  the  author  abroad  to  publish  in  this  coimtry, 
and  creating  that  right  within  a  reasonable  time,  may  claim 
the  protection  of  our  courts  against  any  infringement  of  his 
copy.  If  this  is  law  ...  we  shall  make  no  sacrifice  in  so 
declaring  it,  and  in  setting  an  example  which  France,  Prussia, 
America,  and  Germany  are  prepared  to  follow.  Let  us 
do  justice  to  our  law  and  to  ourselves.'  ^  The  protection 
referred  to  rested  upon  the  judgment  of  Lord  Abinger  in 
D^Almaine  v,  Boosey  (1835).  In  that  case  it  was  ruled  that 
an  assignee  of  the  work  of  an  alien  could  gain  copyright  if 
the  work  were  first  published  in  the  United  Kingdom.  But 
this  does  not  go  very  far,  as  the  assignment  to  an  English 
publisher  is  a  requirement  which  detracts  greatly  from  the 
value  of  international  recognition. 

The  International  Copyright  Acts. — The  International  Copy- 
right Acts  of  1838  and  1844,  however,  put  matters  on  a  more 
satisfactory  footing.  The  Act  of  1844  (7  and  8  Vict.  c.  12) 
enabled  Her  Majesty  by  Order  in  Council  to  direct  that  authors 
of  works  first  published  in  foreign  countries  should  have  copy- 
right therein  within  Her  Majesty's  dominions  ;  such  Orders  in 
Council  to  have  no  effect  unless  they  stated  that  reciprocity  was 
granted  for  British  publications.  Authors  of  works  published  in 
foreign  countries  were  not  to  be  entitled  to  copyright  except 
under  this  Act.     It  cited  the  International  Copyright  Act, 

*  Talfourd  '*  Speeches,  pp.  26,  27.  In  order  to  guard  against  any  misapprehension 
of  Sergeant  Tallourd'a  meaning  it  may  bo  necessary  to  emphasise  the  fact  that 
the  copyright  in  question  in  Li*Abnaxne  v.  Boosey  was  assigned  before  publication, 
and  that  the  work  was  first  published  in  this  country — protection  in  such  a  case 
is  obviously  very  different  from  international  protection  as  we  now  under- 
stand it. 
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1838,  which  it  repealed,  the  Copyright  Amendment  Act,  1842 
— which  was  to  apply  to  books  to  which  the  Order  related, 
except  so  far  as  excluded  by  the  Order — and  the  Acts 
relating  to  performing  right,  engravings,  and  sculptures ; 
delivery  of  copies  at  the  British  Museimi  and  other  Ubraries 
was  not  exacted,  the  one  copy  required  to  be  delivered  at 
Stationers'  Hall  under  the  Act  being  transmitted  to  the 
British  Museum  by  the  officer  of  the  Stationers'  Company. 
Nothing  in  the  Act  was  to  be  construed  to  prevent  the 
publication  of  any  translation  of  a  foreign  work,  or  of  any 
foreign  article  of  political  discussion. 

Pursuant  to  this  Statute  of  1844,  Orders  in  Council  were 
promulgated,  with  the  object  of  carrying  out  no  fewer  than 
sixteen  treaties.  These  were  with  France,  Belgium,  Spain, 
Italy,  and  a  nmnber  of  separate  Germanic  States,  including 
Prussia. 

In  1852  an  Act  was  passed  to  'extend  and  explain  the 
International  Copyright  Act  and  to  carry  into  eflFect  a 
Convention  with  France  on  the  subject  of  copyright.'  Under 
this  statute,  translations  were  expressly  protected  but  adapta- 
tions of  plays  for  the  English  stage  were  not  to  be  prevented, 
and  it  was  provided  that  all  articles  in  newspapers  relating 
to  politics  and  other  contributions  might  be  republished  or 
translated  freely,  unless  the  author  conspicuously  notified  his 
intention  to  reserve  his  idghts  in  them.  A  clause  was  made 
to  reduce  in  favour  of  France  the  duty  payable  on  books  and 
engravings  imported  into  England,  with  the  further  proviso 
that  if  any  reduction  were  made  to  other  coimtries,  it  should 
be  extended  to  France. 

In  1875  came  *an  Act  to  amend  the  law  relating  to 
international  copyright '  by  which  authors  of  foreign  countries 
named  in  Orders  in  Council  issued  under  the  Act  could, 
if  the  Order  so  directed,  prevent  the  representation  in  British 
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dominions  of  any  unauthorised  translation  of  a  dramatic  piece 
for  the  period  named  in  the  Order  in  Coimcil,  which  period 
was  not  to  exceed  five  years. 

The  Intemational  Copyright  Act,  1886. — The  most  important 
step  in  English  copyright  legislation  made  since  the  passing 
of  the  great  Literary  Copyright  Act  of  1842  was  un- 
doubtedly the  Intemational  Copyright  Act,  1886.  This 
Act  was  passed  to  enable  Her  Majesty  to  accede  to  the  Berne 
Convention,  which  had  been  finally  settled  by  a  great 
international  conference  in  that  year,  and  to  issue  Orders  in 
Council  granting  protection  to  foreign  works.  The  Convention 
established  an  Intemational  Union  *  for  the  protection  of  the 
rights  of  authors  over  their  literary  and  artistic  works '  between 
nine  States,  including  nearly  all  the  great  countries  of  Europe. 
It  is  provided  that  authors  of  any  of  the  coimtries  of  the  Union 
shall  enjoy  in  the  other  countries  the  same  rights  as  natives. 
The  Berne  Convention  and  the  International  Act  of  1886, 
which  still  remains  in  force,  are  fully  considered  in  Parts  III. 
and  IV.  of  this  work. 

Treaties. — Great  Britain  has  now  a  treaty  with  Austria- 
Hungary  (1893),  and  an  arrangement  with  the  United  States 
of  America  (1891),  taking  effect  under  the  Act  of  Congress, 
1891.  It  is  also  a  party  to  the  Berne  Convention,  though 
not  to  that  of  Montevideo. 


ii.]  IN  FRANCE. 


SECTION  II. 
PBOOBESS  OF  PROTECTION  IN  FRANCE. 

It  was  not  until  1793  that  France  replaced  the  old  system 
of  privileges  by  an  express  statutory  enactment,  which  pro- 
tected the  works  of  foreigners,  if  published  in  France,  in 
addition  to  those  of  subjects.  In  1836  a  Commission  was 
appointed  Ho  consider  the  best  means  of  checking  foreign 
infringements ' ;  the  Belgian  piracies  at  that  time  being  par- 
ticularly injurious  to  French  authors.  This  Commission  was 
in  favour  of  the  principle  of  reciprocity ;  but  the  subsequent 
Commission,  appointed  in  1839  by  the  French  Chamber  of 
Peers,  regarded  such  a  principle  as  disadvantageous  when 
applied  to  some  countries,  such  as  England,  and  so  no  imme- 
diate progress  was  made.  In  1841  unconditional  recognition 
was  suggested  in  the  Chamber  of  Deputies,  but  was  dismissed 
as  impracticable.  Learned  societies  and  men  of  letters  however 
continued  their  efforts  to  bring  about  a  reform  in  the  law,  and 
in  1852  a  most  liberal  decree  was  issued  which  gave  more  than 
reciprocity :  it  fully  recognised  the  rights  of  foreign  authors  by 
placing  them  on  the  same  footing  as  those  of  subjects,  giving 
protection  to  aliens  even  for  works  published  in  foreign 
countries. 

Treaties, — Reciprocity,  however,  though  not  made  a  con- 
dition of  protection,  was  not  despised  in  practice.  From  1852 
to  1857  France  entered  into  twenty  treaties  with  foreign 
countries,  and  even  since   1886  others   have   been   effected. 
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Among  the  countries  with  which  treaties  relating  to  Copy- 
right now  obtain  are:  Holland  (1855  and  1860);  Portugal 
(1866);  Austria-Hungary  (1866,  1881,  and  1884);  Spain 
(1880);  Germany  (1883);  Sweden  (1884)^;  Italy  (1884). 
France  is  a  party  to  both  the  Berne  and  Montevideo 
Conventions. 

^  A  Commercial  treaty  of  1881  with  Norway  and  Sweden  also  contains  pro- 
visions relating  to  copyright. 
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SECTION  ni. 

PROGRESS    OF    PROTECTION    IN    GERMANY, 
AUSTRIA,    AND    HUNGARY. 

Copyright  progress  in  Germany — Establishment  of  Inter-State  protection 
— ^The  modern  Copyright  Code — ^Treaties — Copyright  progress  in  Austria — 
The  Act  of  1896 — ^Treaties — Copyright  progress  in  Hungary — The  Hun- 
garian Act  of  1884. 

Copyright    Progress    in   Germany. 

Efltabluhment  of  Inter-State  Proteotion. — In  Germany  the 
history  of  the  recognition  of  copyright  is  particularly  inter- 
esting, the  method  by  which  the  various  constituent  States 
have  arrived  at  a  common  Copyright  Code  being  typical  of 
the  general  development  of  international  copyright. 

At  the  beginning  of  the  nineteenth  century  inter-State 
relations  existed  amongst  the  various  Germanic  countries  in 
many  different,  forms.  Upon  the  formation  of  the  Con- 
federation in  1815,  by  Art.  18  of  the  Constituent  Code 
the  German  Diet  recognised^  the  necessity  for  copyright 
legislation ;  but,  owing  to  the  diversities  between  the  various 
copyright  laws  in  force  and  the  difficulty  found  in  reconciling 
the  views  of  so  large  a  number  of  States,  a  federal  code  of 
copyright  was  then  out  of  the  question. 

Hence  no  substantial  advance  was  marked  until  1827,  when 
the  King  of  Prussia  issued  an  Order  setting  forth  that,  as  no 
satisfactory  resxdt  had  been  accomplished  by  the  resolution  of 
the  Diet,  negotiations  should  be  opened  up  by  Prussia  with 
those  States   in  which   the   infringement   of   copyright   was 

I  Again  in  1820  by  Art.  65  of  the  Act  of  that  year. 
F 
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prohibited,  so  as  to  bring  about  provisionally  the  abolition  of 
all  distinctions  between  natives  and  foreigners  in  the  contracting 
States.  As  a  consequence  of  this,  in  1827,  1828,  and  1829 
some  thirty  States  signed  treaties  with  Prussia,  thus  clearing  the 
way  for  the  important  Federal  Act  of  1832,  which  adopted 
the  terms  of  the  Prussian  Order  of  1827.  Henceforth  each  of 
the  States  which  then  composed  the  Germanic  Confederation^ 
was  bound  to  respect  the  rights  of  authors  belonging  to  the 
other  States  in  the  same  manner  as  it  did  those  of  its  own. 

The  reciprocity  thus  established  was  a  great  step  forward, 
but  even  then,  owing  to  the  difference  in  the  laws  of  the  various 
States,  inter-State  protection  was  far  from  complete.  Where 
copyright  was  not  accorded  to  natives,  obviously  alien  authors 
received  no  protection  ;  again  it  might  happen  that  protection 
was  altogether  dependent  on  privileges.  The  latter  condition 
of  things  obtained  in  Wurtemburg;  but  even  there  by  1835 
opinion  had  so  far  advanced  that  the  booksellers  addressed 
a  circular  to  the  German  newspapers  requesting  them  to  re- 
fuse the  annoimcement  of  any  piratical  work.  In  1835  these 
anomalies  were  removed  by  a  federal  law  which  gave  six  years' 
provisional  protection  to  authors,  and  in  the  following  year 
this  term  was  increased  to  ten  years,  with  a  promise  that  it 
should  be  extended  before  1842. 

The  Modem  Copyright  Code. — In  1870  a  comprehensive  code 
was  promulgated  for  the  new  German  Empire.  Its  protection 
extendcjd  to  the  works  of  German  authors,  wherever  published, 
but  not  to  the  works  of  aliens,  imless  first  published  in 
Germany  by  German  publishing  houses.  This,  however,  has  now 
in  great  part  been  superseded  by  a  recent  Act  of  1901  which 
does  protect  the  literary,  musical,  and  dramatic  works  of  aliens, 
imposing  only  the  condition  of  first  publication  in  the  Empire. 

^  Of  these,  twenty-five  were  constituent  members  of  the  famous  Zollverein 
or  Customs  Union. 
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Treaties. — Germany  has  treaties  with  Belgium  (1883), 
France  (1883),  Italy  (1884),  the  United  States  of  America 
(1892),  and  Austria-Hungary  (1899),  It  is  also  a  member 
of  the  Berne  Convention, 

Copyright  Progress  in  Austria. 

The  Act  of  1896. — In  1836  Austria  extended  to  all  coun- 
tries under  its  rule  the  Ordinances  made  by  the  German  Diet 
in  1832  and  1835,  which  protected  all  works  printed  in  States 
of  the  Confederation;  and  again  in  1846  it  adopted  the 
extensions  made  by  the  Diet  in  1841  and  1846.  Indeed  up 
to  the  passing  of  the  German  law  of  1870  the  copyright 
legislation  of  Austria  was  bound  up  with  that  of  Germany. 

Some  new  legislation  was  however  long  desired,  and  when 
Hungary  led  the  way  in  1884  it  was  expected  that  the  sister 
State  would  soon  follow  its  example.  No  comprehensive  law, 
however,  was  passed  till  1895,^  when  the  period  of  protection 
was  enlarged  to  a  term  consisting  of  the  life  of  the  author 
plus  thirty  years;  this  applies  to  the  works  of  Austrians 
published  abroad,  and,  under  condition  of  reciprocity,  to  the 
works  of  foreign  authors  published  in  the  German  Empire, 
though  in  this  case  the  period  of  protection  is  limited  by  the 
term  of  the  country  of  origin. 

Treaties. — For  all  other  works  protection  is  regulated  by 
treaties.  Austria's  treaty  of  1887  with  Hungary  is  still  in 
force,  and  Austria-Hungary  as  one  State  has  treaties  with 
France  (1866,*  1881,  and  1884),  Italy  (1890),  Great  Britaui 
(1893),  and  Germany  (1899). 

^  The  1846  law  gave  only  ten  years'  protection  in  performing  rights  after  the 
author's  death.  An  extension  of  the  duration  of  rights  had  already  heen  con- 
templated, and  the  approaching  expiration  of  the  copyright  period  in  Wagner's 
works  brought  about  the  provisional  Act  of  1893,  giving  a  twelve  years'  period 
in  performing  rights. 

'  This  treaty  was  at  this  date  concluded  with  Austria  alone,  but  was  declared 
applicable  to  Hungary  in  1879. 
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Progress  in  Hungary. 

The  Hungarian  Act  of  1884  by  Sec.  79  applies  to  the  works 
of  Hungarian  citizens  even  when  they  have  been  first  pub- 
lished in  a  foreign  country,  but  does  not  apply  to  the  works 
of  foreign  authors  generally.  The  works  of  foreigners  who 
have  lived  continuously  in  Hungary  for  at  least  two  years  and 
paid  taxes  there  without  interruption  and  also  all  works  which 
have  first  appeared  with  native  publishers  nevertheless  enjoy 
the  protection  provided  by  the  law. 
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SECTION    IV. 
PROGRESS  OF  PROTECTION  IN  ITALY. 

After  the  political  unification  of  Italy  (1861)  the  first 
general  law  of  copyright  was  promulgated  at  Florence,  then 
the  seat  of  Government,  in  1865.  This  law  was  extended 
successively  to  Venice  and  the  Papal  States.  Before 
this  the  various  States  of  which  the  Kingdom  of  Italy 
now  forms  the  embodiment  had  each  a  separate  law.^ 
After  1865,  with  the  exception  of  a  law  in  1875  relating 
exclusively  to  dramatic  works,  no  legislation  took  place 
until  1882,  when  an  Act  was  passed  authorising  the 
codification  of  the  two  laws  of  1865  and  1875  with  some 
modification  of  their  substance. 

International  copyright  is  now  regulated  by  Sec.  44  of  this 
Act,  which  runs  (§  1)  :  *  The  present  law  is  applicable  to  the 
authors  of  works  published  in  any  foreign  country  with  which 
no  special  treaty  now  exists,  provided  that  in  the  country 
in  question  laws  exist  which  recognise  for  the  benefit  of 
authors  rights  more  or  less  extended,  and  these  laws  are 
applicable  by  reciprocity  to  works  published  in  Italy.'  If 
reciprocity  is  held  out  by  a  foreign  State  to  other  States 
on  condition  that  the  latter  assiu*e  to  the  authors  of  works 
published  in  its  territory  the  same  privileges  and  guarantees 
as  those  recognised  by  its  own  laws,  the  Government 
of  the  King  is  authorised  to  grant  both  by  a  royal 
decree  under  condition  of    reciprocity,   provided  that  these 

^  Lombardy  and  Venice  however  came  under  the  Austrian  Copyright  Law 
of  1846. 
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privileges  and  guarantees  are  temporary  {ue,  limited  to  a  term) 
and  do  not  differ  essentially  from  those  recognised  by  the 
Italian  law. 

If  the  law  of  the  foreign  country  in  question  prescribes 
deposit  of  copies  of  the  work  or  declaration  of  particulars 
at  the  time  of  publication,  it  is  sufficient,  in  order  to  render 
the  right  of  the  author  effective  in  Italy,  that  proof  should 
be  given  that  the  one  or  the  other  has  been  carried  out 
conformably  to  that  law.  In  the  alternative  case  *  the  deposit 
or  the  declaration  prescribed  by  the  present  law  may  be 
made  either  in  Italy  or  before  Italian  consuls  abroad.' 

Treaties. — Italy  has  treaties  with  Spain  (1880),  Grermany 
(1884),  France  (1884),  Austria-Hungary  (1890),  and  Nor- 
way and  Sweden  (1894).  An  *  Exchange  of  Notes'  with 
the  United  States  of  America  took  place  in  1892.  Italy  is  a 
party  to  the  Berne  Convention, 
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SECTION    V. 
PROGRESS  OF  PROTECTION  IN  SPAIN 

Copyright  in  Spain  now  rests  upon  a  law  of  1879,  supple- 
mented by  various  articles  of  the  Penal  and  Civil  Codes. 
Sec.  50  of  the  law  of  1879  reads  thus  :  'The  citizens  of  the 
States  whose  legislation  recognises  for  Spaniards  the  right  of 
intellectual  property,  as  provided  for  in  the  present  law,  shall 
enjoy  in  Spain  the  rights  accorded  by  the  said  law,  without  the 
necessity  of  a  treaty  and  without  having  recourse  to  diplo- 
matic intervention,  by  means  of  an  ordinary  action  brought 
before  a  competent  judge.'  Art.  51,  after  providing  for  the 
denunciation  of  several  treaties  already  existing,  announces 
that  as  many  new  treaties  as  possible  shall  be  entered  into 
upon  the  following  bases  :  (1)  complete  reciprocity  between 
the  contracting  parties  ;  (2)  mutual  treatment  on  the  footing 
of  '  the  most  favoured  nation ' ;  (3)  every  author  establishing 
his  right  in  one  of  the  two  contracting  countries  to  be  protected 
in  the  other  without  fresh  formalities ;  (4)  printing,  sale,  impor- 
tation, and  exportation  of  works  in  the  languages  or  dialects 
of  the  one  country  to  be  forbidden  in  the  other,  unless  made 
with  the  authorisation  of  the  proprietor  of  the  original  work. 

Trdaties. — Spain  has  treaties  with  Belgium  (1880),  France 
(1880),  Italy  (1880);  and  Portugal  (1880).  With  the 
United  States  of  America  it  has  carried  out  an  *  Exchange 
of  Notes'  (1895);  the  copyright  relations  of  the  two 
countries  are  also  regulated  by  Art.  10  of  the  Treaty 
of  Peace  of  1898.  Spain  is  also  a  member  of  the  Berne 
Convention. 
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SECTION    VI. 
PB0GBE8S    OF   PROTECTION   IN   BELGIUM, 

Belgium,  which  in  the  first  half  of  the  nineteenth  century 
had  been  the  greatest  of  literary  pirates  against  the  French, 
was  the  first  country  to  follow  the  French  law  of  1852  in 
freely  extending  copyright  protection  to  aliens.  This  was 
done  in  1886,  previous  to  which  year  Belgium  had  no 
statutory  legislation  on  international  copyright.  Since  1852, 
however,  when  a  commercial  treaty  was  made  with  France 
containing  provisions  for  the  international  protection  of  the 
works  of  authors  of  the  two  countries,  numerous  treaties 
had  been  entered  into  which  recognised  the  rights  of 
foreign  authors :  indeed  the  spirit  displayed  was  so  very 
liberal  that  by  these  treaties  authors  were  placed  in  a  better 
position  than  subjects. 

The  law  of  1886  gives  to  foreigners  the  same  rights  as 
natives^  without  any  condition  of  reciprocity ;  and  enlarges 
the  term  of  translating  right  to  a  period  equal  to  that 
obtaining  for  the  original  work. 

^  The  Government  Bill  employed  the  expression  propriete  litteraire  et  artistigue, 
but  the  law  as  passed  uses  the  term  droit  (Tatdeur  ('  the  author^s  right ').  M.  de 
Borchgrave  in  his  report  to  the  Chamber  of  Representatives  dilates  upon  the 
nature  of  the  ^author*s  right.*  He  refutes  the  theory  that  this  right  is  a 
privilege  created  by  positive  law ;  but  while  admitting  that,  like  property,  it  is 
a  natural  right,  he  seeks  to  demonstrate  that  it  is  not  a  right  of  property.  He  is 
of  opinion  that  it  belongs  to  a  new  class  of  rights  called  *  intellectual  rights  * 
(including  the  rights  of  patentees,  authors,  artists,  and  inventors  of  designs  or 
industrial  models). — (Lyon-Caen,  Lois  fran^aises  et  etratigeres^  p.  169.)  This 
theory  was  first  developed  by  a  Belgian  lawyer,  Edmond  Kcard,  in  an  article 
appearing  under  the  title  '  Des  droits  intoUectuels  k  ajouter  comme  quatri^e 
terme  h.  la  division  classique  en  droits  personnels,  r^els,  et  d'obligation.' — 
(PandectfB  Beiges ^  Vol.  ii..  Introduction,  p.  26.) 
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Treaties. — Belgium  has  now  treaties  with  Holland  (1858), 
one  with  Portugal  (1866),  one  with  Spain  (1880),  and 
one  with  Germany  (1883).  The  benefits  of  the  United 
States  Act  of  1891  have  also  been  extended  to  it  by 
Proclamation.  A  former  treaty  of  1881  with  France  was 
denounced  in  1891  on  account  of  objections  to  French  tariffs; 
and  the  only  treaty  now  subsisting  between  the  two  countries 
is  the  Berne  Convention,  to  which  both  are  parties. 
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SECTION  YH. 
PE0GBE88  OF  PBOTEGTION  IN  SWITZERLAND. 

Up  to  1856  there  was  no  mutual  recognition  of  copyright 
among  the  Swiss  cantons,  and  eyen  when  federal  legislation  was 
attempted  the  various  governments  were  not  unanimous.  The 
federal  law  of  1883,  which  came  into  force  in  1884  for  the  whole 
of  Switzerland,  superseded  the  separate  laws  of  the  cantons 
and  the  partial  attempts  at  federal  legislation.  Under  this 
law,  authors  domiciled  in  Switzerland,  as  well  as  subjects,  are 
protected,  whatever  the  country  of  origin  of  their  works; 
while  foreign  authors,  domiciled  abroad,  gain  copyright  only 
for  works  first  published  in  Switzerland.  Apart  from  these 
provisions,  foreign  works  are  protected  if  the  country  of  origin 
accords  copyright  to  Swiss  works. 

Treaties. — Switzerland  entered  into  a  Convention  with 
France  in  1882  which  was  to  hold  good  until  February  Ist, 
1892  ;  it  was,  however,  denounced  in  1891.  A  commercial 
treaty  of  1896  with  Japan  deals  with  the  subject  of  copyright. 
In  1891  Switzerland  gave  to  the  United  States  of  America 
the  assiu*ance  necessary  to  seciu'e  the  advantages  of  the 
Chace  Act.     Switzerland  is  a  party  to  the  Berne  Convention. 
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SECTION  vin. 

FB0QBE88  OF  PBOTEGTION  IN  VABI0U8  OTHER 
COUNTRIES. 

Copyright  progress  in  Denmark — ^Treaties — Copyright  Protection  in 
Greece — Copyright  progress  in  Norway  and  Sweden — ^Treaties— Unsatis- 
factory position  of  Russia — Copyright  progress  in  the  United  States — 
The  Chace  Act,  1891 — International  arrangements. 

Copyright  Progress  in  Denmark. 

Amongst  the  minor  States,  Denmark,  in  virtue  of  its  claim 
that  of  all  nations  it  was  the  first  to  protect  the  rights  of 
foreigners,  demands  the  first  consideration.  Since  the  passing 
of  its  domestic  law  of  1741  foreign  copyright  has  in  practice 
enjoyed  recognition,  but  no  express  legislation  on  the  subject 
was  carried  out  imtil  1828,  when  an  Order  of  Frederick  II. 
of  Denmark  was  issued,  which  recited  that  ^  infringement  of 
foreign  literary  works  has  never  been  tolerated  in  this  country,' 
and  stated  that  its  provisions  were  generally  applicable  to  all 
infringing  literary  works  of  which  the  publication  was  for- 
bidden in  Denmark,  particularly  those  which  belonged  to 
the  subjects  of  other  States  in  which  Danish  works  enjoyed 
reciprocal  protection.  It  went  on  to  forbid  infringements  of 
writings,  the  copyright  in  which  belonged  to  aliens,  under  a 
penalty  therein  provided,  on  condition  that  in  the  countries  to 
which  the  aliens  in  question  belonged  infringements  of  those  of 
Danish  subjects  were  reciprocally  forbidden.^  Denmark  has 
recently  enacted  a  new  Copyright  Code  (19th  December, 
1902)  with  the  object  of  clearing  the  way  for  adhesion  to  the 

1  Barras,  Du  Droit  dra  AuUurs  et  de$  Artistes ,  p.  191. 
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Berne  Convention.     The  law  of  Denmark  provides  for  the 
establishment  of  diplomatic  reciprocity  by  royal  Ordinance. 

Treaties. — Royal  Ordinances  have  been  issued  in  favour  of 
France  (1858  and  1866)  and  Norway  and  Sweden  (1879), 
while  the  assurance  required  by  the  Chace  Act  has  been  given 
to  the  United  States  of  America  (1893) ;  and  in  1903 
Denmark  accepted  the  Berne  Convention. 

Copyright  Protection  in  Greece. 

Greece  has  no  copyright  law  except  that  contained  in  the 
Penal  Code  of  1833.  Art.  432  of  this  provides  for  a  period 
of  fifteen  years'  protection  of  the  works  of  art  and  intellect, 
such  period  being  capable  of  extension  by  the  grant  of  a 
special  privilege.  And  Art.  433  adds :  *  The  provisions  of 
the  preceding  article  are  further  applicable:  (1)  in  favour 
of  foreigners,  even  when  they  have  not  obtained  a  privilege  in 
Greece,  but  only  when  the  State  to  which  the  stranger  belongs 
accords  the  same  protection  to  Greek  subjects ;  (2)  to  all 
other  inventions,  works,  or  products  of  science  and  art,  in  so 
far  as  they  are  protected  by  special  privileges  granted  in 
Greece  against  all  injurious  imitation.' 

Copyright  Progress  in  Norway  and  Sweden. 

The  present  law  of  Norway,  which  was  promulgated  in 
1893,  is  mainly  a  codification  of  two  Acts  of  1876  and  1877. 
Most  of  the  changes  effected  in  the  latter  were  carried  out 
in  order  to  remove  the  obstacles  which  had  previously  stood 
in  the  way  of  adhesion  to  the  Berne  Convention.  The  law 
of  Norway  adopts  the  principle  of  diplomatic  reciprocity  and 
protects  its  subjects  whatever  the  country  of  origin  of  their 
work. 
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TrdatieB. — Norway  has  copyright  relations  with  Sweden 
under  Boyal  Ordinances  of  1877  and  1881.  Norway  and 
Sweden,  acting  jointly  as  one  State,  have  entered  into  arrange- 
ments with  Denmark  and  Italy  in  1879  and  1884  respectively. 
A  commercial  treaty  concluded  with  France  in  1881  also 
contained  an  article  dealing  with  copyright.  This  treaty  was 
to  expire  in  1892  ;  but  in  January  of  that  year  was  extended 
by  a  further  agreement.  Norway  adhered  to  the  Berne  Con- 
vention in  April  1896,  but  refused  to  accept  the  alterations 
effected  by  the  Additional  Act  of  Paris  in  May,  1896,  on  the 
ground  that  in  certain  respects  these  were  inconsistent  with 
its  domestic  law  ;  the  chief  divergency  being  in  the  matter  of 
translating  right.  Norway  by  its  Act  of  1893,  which  gave  an 
absolute  translating  term  of  ten  years,^  had  brought  its 
domestic  law  into  line  with  the  Convention  of  1886,  but 
was  not  prepared  for  the  further  extension  of  the  international 
term  which  was  carried  out  by  the  Act  of  Paris. 

Sweden. — The  domestic  law  of  Sweden,  which  country  has 
recently  joined  the  International  Union,  is  substantially  the 
same  as  that  of  Norway. 

Unsatisfactory  Position  of  Russia. 

Of  Russia  Darras  says:  ^If  its  law  is  consulted  it  seems 
to  protect  foreigners  to  a  certain  extent,  but  if  the 
reality  of  the  facts  alone  is  taken  into  consideration  its 
place  is  marked  side  by  side  with  the  United  States 
and  Turkey.'  Italy  in  1865  and  Prussia  in  1869  made 
overtures  to  Russia  for  copyright  treaties,  but  both  without 
effect.  Russia  absolutely  refuses  to  enter  into  copyright 
treaties.     Two  formerly  existed,  one  with  Belgium  and  the 

^  Or  a  period  equal  to  that  of  the  cop^-right  in  the  original  work  on  condition 
of  translating  within  one  year. 
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other  with  France,  but  the  *  Bulletin  of  the  Laws  of  the 
Empire '  announced  their  abrogation  two  years  before  the  time 
arranged  for  their  expiration. 


Copyright  Progress  in  the  United  States. 

The  United  States  was  the  first  of  the  great  countries  of  the 
world  to  follow  in  the  wake  of  Great  Britain  with  a  Copyright 
Act,  and  for  nearly  a  century  it  has  had  under  consideration  the 
question  of  international  copyright  recognition.  Nevertheless 
the  present  attitude  of  this  country  is  extremely  unfair  towards 
foreign  authors,  though  an  educated  section  of  the  people  have 
long  advocated  a  change.  In  1837  a  Committee^  of  the  Senate 
took  up  the  matter ;  their  Report  stated  *  That  authors  and 
inventors  have  according  to  the  practice  among  civilised  nations 
a  property  in  the  respective  productions  of  their  genius  is 
incontestable ;  and  that  this  property  should  be  protected  as 
effectually  as  any  other  property  is  by  law,  follows  as  a  legiti- 
mate consequence.'  .  .  .  *It  being  established  that  literary 
property  is  entitled  to  legal  protection,  it  results  that  this  pro- 
tection ought  to  be  afforded  wherever  the  property  is  situated.'^ 

Much  was  said  and  written  in  the  few  years  before  the 
passing  in    1891    of   an  Act   providing  for    a   measure   of 

^  ThiB  Committee  was  composed  of  Clay,  Webster,  Buchanan,  Preston,  and 
Ewing. 

'  *A  British  merchant  brings  or  transmits  to  the  United  States  a  bale  of 
merchandise  and  the  moment  it  comes  within  the  jurisdiction  of  our  laws  they 
throw  around  it  effectual  security.  But  if  the  work  of  a  British  author  is 
brought  to  the  United  States,  it  may  be  appropriated  by  any  resident  there  and 
republished  without  any  compensation  whatever  being  made  to  the  author.  We 
should  be  all  shocked  if  the  law  tolerated  the  least  invasion  of  the  rights  of 
property  in  the  case  of  the  merchandise,  whilst  those  which  justly  belong  to  the 
works  of  authors  are  exposed  to  daily  violation  without  the  possibility  of  their 
invoking  the  aid  of  the  laws.' — Report  of  the  Senate  Committee,  1837,  quoted  in 
Putnam,  The  Question  of  Copyright,  p.  105. 


flM.Tiii.]  IN  THE  UNITED  STATES.  79 

international  protection.  Ex-Preaident  Cleyeland  strongly 
expressed  his  personal  disapprobation  of  the  lethargy  of  his 
country  in  regard  to  legislation  for  international  copyright, 
and  his  feeling  was  shared  by  President  Harrison,  who,  in 
his  message  to  Congress  in  1889,  wrote:  'The  subject  of 
an  international  copyright  has  been  frequently  commended  to 
the  attention  of  Congress  by  my  predecessors.  The  enactment 
of  such  a  law  would-be  eminently  wise  and  just.' 

Native  authors  and  composers,  too,  were  loud  in  their 
clamours  for  the  substantial  advantages  which  an  international 
copyright  law  would  give.  Universities  petitioned  Congress 
for  such  a  measure,  the  leading  educationalists  and  divines 
freely  expressed  opinions  in  favour  of  international  protection, 
and  a  large  section  of  the  American  publishers  and  printers 
acknowledged  that  they  held  the  same  views.  The  last* 
named,  however,  added  to  their  suggestions  for  new  legis- 
lation the  significant  proviso  that  any  modification  by  which 
American  copyright  'should  be  secured  for  foreign  books 
should  impress  as  an  essential  condition  that  the  books  should 
be  printed  in  the  States.'  ^ 

The  Chace  Aot,  1891. — The  Act  of  Congress  which  resulted 
from  the  Chace  Bill  of  1891,  though  unsatisfactory  in  many 
respects, — ^particularly  in  its  stipulation  that  all  books  must 
be  set  up  in  type  in  the  States  in  order  to  gain  copyright, — 
nevertheless  to  some  extent  recognises  the  rights  of  aliens  by 
its  abolition  of  the  former  requirement  of  citizenship  as  a 
condition  precedent  to  copyright.  Even  in  order  for  aliens  to 
take  advantage  of  its  greatly  qualified  protection,  the  Act 
demands  general  reciprocity  on  the  part  of  the  States  to  which 
they  belong.     Great  Britain  through  its  law  oflScers  has  given 

^  *  The  intelligent  voice  of  the  whole  country  asks  for  the  passage  of  a  measure 
substantially  the  some  as  this/  is  Putnam*s  verdict  in  recapitulating  the  argu- 
ments adduced  for  the  International  Copyright  Bill. 
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an  assurance  that  it  satisfies  in  this  respect  the  conditions  of 
the  Statute,  and  many  other  countries  have  done  the  same. 

In  a  recent  Statute  of  March  3rd,  1905,  the  United  States 
has  made  some  advance  upon  the  Chace  Act  by  allowing 
authors  of  works  first  published  abroad  in  any  language  other 
than  English  to  gain  an  interim  protection  for  twelve  months, 
upon  complying  with  certain  conditions.  At  any  time  during 
this  period  they  may  fulfil  the  type-setting  requirement  and 
the  formalities  of  the  American  law  and  so  gain  full  copyright 
in  the  United  States.  But,  for  obvious  reasons,  the  relaxa- 
tion is  not  extended  to  English  works. 

Intematioiial  arrangements. — Under  this  Act  arrangements 
for  international  protection  have  been  completed  by  the  United 
States  with  Great  Britain,  France,  Belgium,  and  Switzerland, 
in  1891;  with  Germany  and  Italy  in  1892;  with  Denmark 
and  Portugal  in  1893;  with  Spain  in  1895  (with  a  renewal 
in  1898) ;  and  with  Holland,  in  1899. 

The  relations  set  up  by  these  treaties  are  generally  in 
favour  of  America.  Since  1891,  however,  the  agitation  for 
the  establishment  of  complete  international  protection  has  not 
diminished;  and,  in  view  of  the  fact  that  many  publishers 
have  shown  a  sense  of  moral  obligation  to  foreign  authors  by 
compensating  them  for  the  appropriation  of  their  works,  it 
may  well  be  hoped  that  before  long  a  more  liberal  policy  will 
be  adopted. 
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SECTION  I. 

BALANCE  OF  INTERESTS  TO  BE  CONSIDERED 
BY  THE  STATE. 

The  previous  chapters  furnish  many  facts  with  regard  to 
international  infringement  and  international  protection  that 
will  go  far  to  provide  the  necessary  data  from  which  the 
general  principles  regulating  the  policy  of  a  State  with  respect 
to  foreign  works  may  be  deduced.  The  early  conception  of 
copyright  as  a  royal  privilege,  the  breach  of  which  would  be 
punished  only  in  the  country  of  origin,  put  on  intellectual 
works  a  narrow  and  inadequate  economic  value.  Immediate 
self-interest  excluded  the  adoption  of  any  far-seeing  policy 
on  the  part  of  the  State,  but  cosmopolitan  utility  with  its 
international  action  and  reaction  demands  a  more  liberal  view. 
With  greater  intellectual  activity  and  increased  facilities  for 
intercourse  between  different  countries  the  recognition  of  inter- 
national copyright  gradually  advanced.  Its  acceleration  and 
retardation  may  be  traced  to  definite  economic  causes  which 
will  be  examined  in  this  chapter. 

Iminediate  utility  not  the  only  consideration. — Self-protection 
is  a  primary  law  of  nature  :  the  adoption  of  the  principle  is 
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intuitiye,  and  its  application  calls  for  little  abstract  reasoning. 
It  is  only  when  the  need  for  this  self-protection  becomes  less 
pressing,  and  abstract  ideas  have  free  play,  that  a  liberal  view  of 
economic  questions  is  possible.  Though  generosity  is  excluded 
from  the  sphere  of  political  economy,^  yet  a  reputation  for 
honourable  dealing,  broad-mindedness,  and  stability  is  a 
valuable  asset  to  nations  as  well  as  to  individuals  in  dealing 
with  one  another. 

Exclusive  protection  by  a  State  of  the  immediate  interests 
of  its  subjects, — of  its  authors,  publishers,  and  printers, — ^and 
legislation  and  administration  immediately  directed  to  the 
welfare  of  its  industry  and  commerce,  proceed  from  a  com- 
paratively simple  policy ;  but  the  establishment  of  sound 
principles  of  protection,  which  shall  secure  the  greatest 
ultimate  benefit  to  all  classes  of  the  conmiunity,  is  a  matter 
which  requires  deep  consideration  and  intelligent  foresight. 

Supply  of  Literature  an  important  consideration. — From  the 
economic  point  of  view,  the  great  advantage  of  international 
protection  to  foreigners  is  the  acquirement  of  a  wider  and 
better  controlled  market  for  their  works.  The  non-recognition 
by  a  country  of  copyright  in  foreign  works  largely  deprives 
its  inhabitants  of  the  best  foreign  books,  except  in  the  few 
cases  where  native  publishers  find  it  profitable  to  reprint 
them  on  their  own  account.  It  is  impossible  for  a  foreigner 
to  decide  what  books  will  sell  in  a  country  as  well  as  a 
publisher  who  is  constantly  doing  business  there,  or  to  know 
how  to  introduce  his  publications  with  the  same  advantage. 

Non-protection  may  also  tend  to  check  the  output  of  the 
works  of  native  authors,  because  of  the  competition  of  the 
cheap  reprints  of  foreign  works  which  it  allows ;  for  although 

^  Many  intangible  elements  such  aa  pleasure,  glory,  and  other  forms  of  self- 
gratification,  which  were  formerly  excluded  from  consideration  in  the  study  of 
economics,  are  now  recognised  as  factors  within  its  scope. 
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the  self-gratification,  glory,  or  reputation  which  the  author's 
work  brings  may  sometimes  be  his  reward,  yet  eren  in  this 
intellectual  sphere  of  labour  the  supply  is  largely  goyerned 
by  the  price  paid. 

XntiiiLate  effects  cannot  be  neglected. — The  injurious  effects 
on  public  taste  and  morals,  arising  from  the  wholesale  re- 
printing of  the  more  popular  and  sensational  literatiure,  which 
unfortunately  sells  most  readily,  to  the  exclusion  of  the  best 
works,  the  demand  for  which  is  generally  slow,  cannot  be 
neglected  by  a  nation.  It  is  a  truism  that  the  influence  of 
utility  upon  value  preponderates,  but  the  acquisition  of  a 
work  cannot  be  said  to  be  a  gain,  if  its  ultimate  effects  are  to 
proTe  harmful  to  the  best  interests  of  the  people.  Indirect 
consequences  may  either  discount  or  enhance  present  utility. 
Future  interests  and  derivative  results  must  both  be  considered 
in  estimating  value.  The  protection  of  subjects,  the  enrichment 
of  the  stock  of  literature,  the  provision  of  cheap  and  good 
books  for  the  people,  and  the  protection  and  encouragement  of 
native  industry,  are  the  chief  national  considerations  which 
retard  the  progress  of  the  recognition  of  foreign  copyright ; 
but  imreasoning  protection  of  home  industries  at  the  expense 
of  other  nations,  and  unwillingness  to  grant  international 
reciprocity,  have  often  been  found  suicidal. 
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SECTION  II. 

ENRICHMENT  OF  THE  STOCK  OF  LITERATURE, 
CHEAP  BOOKS. 

Desirability  of  securing  the  works  of  foreigners — Fair  expropriation 
from  foreign  works — Injurious  consequences  of  withholding  International 
Protection — Dangers  connected  with  cheap  books. 

Two  important  motives  which  influence  the  attitude  of  a 
nation  towards  international  copyright  are  the  desire  to  enrich 
its  stock  of  literature  and  the  wish  to  provide  its  public  with 
cheap  books.  But  in  acting  upon  these  it  is  well  for  the 
State  to  keep  in  mind  the  necessity  of  preserving  its  domestic 
supply  of  litei-ature  from  impoverishment.  In  the  adoption 
of  any  particular  line  of  policy,  its  indirect  as  well  as  its  direct 
effects  should  be  carefully  considered. 

The  history  of  international  infringement  supplies  abimdant 
examples  of  one  method  by  which  a  plentiful  supply  of  new 
foreign  books  can  be  obtained,  namely,  by  allowing  the  un- 
authorised reprinting  of  foreign  works;  but,  with  a  few 
notable  exceptions,  all  civilised  nations  have  now  abandoned 
this  method  of  self-enrichment,  as  belonging  to  an  age  when 
rights  in  intellectual  works  were  little  understood. 

DedrabiLity  of  securing  the  works  of  foreigners. — ^A  second 
and  fairer  method  is  for  the  State  to  hold  out  a  general 
inducement^  to  foreign  authors  to  publish  their  works  first  in 
its  territory  and  to  secure  these  against  the  competition  of 
unauthorised  reprints  so  that  a  profitable  sale  may  reason- 
ably be  anticipated. 

^  The  law  should  be  such  as  to  induce  men  of  learning  everywhere  to  send 
their  productions  for  first  publication. — ^Drone  on  the  American  law  prior  to 
1891,  Treatiu  on  Copyright,  p.  95. 
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The  Berne  Convention  recognises  the  advantages  of  attract- 
ing the  works  of  non-Union  subjects  to  the  territory  of  the 
International  Union.  Art.  3  of  that  Agreement,  as  revised 
by  the  Act  of  Paris  1896,  stipulates  that  *  Authors  not 
belonging  to  any  country  of  the  Union,  if  they  shall  have 
published  their  literary  or  artistic  works,  or  caused  them  to 
be  published,  for  the  first  time  in  one  of  these  countries, 
shall  enjoy  for  such  works  the  protection  granted  by  the 
Berne  Convention  and  by  the  present  Additional  Act.'  This 
is  an  advance  on  the  old  Art.  3  of  1886,  which  protected 
directly  only  the  publishers,  not  the  foreign  authors,  of  such 
works. 

Fair  expropriation  from  foreign  works. — Even  when  a  State 
fully  protects  all  foreign  works,  it  is  but  reasonable  that  it  should 
reserve  to  its  own  subjects  a  certain  liberty  of  expropriation, 
— that  is,  that  it  should  allow  the  latter  to  make  use  of  foreign 
copyright  works  in  certain  well-defined  cases,  but  so  as  not 
to  interfere  with  the  normal  sale  of  the  latter.  Cosmopolitan 
utility  demands  that,  for  the  sake  of  the  advancement  of  know- 
ledge and  the  difiusion  of  science,  greater  latitude  should  be 
allowed  in  the  making  of  extracts  from  foreign  works  than 
can  be  tolerated  in  respect  of  those  which  are  of  domestic 
origin.  The  Berne  Convention  allows  a  liberty  of  expropria- 
tion to  be  conceded  in  favour  of  works  destined  for  educational 
and  scientific  purposes  and  for  chrestomathies. 

In  international  arrangements  it  is  necessary  to  define 
somewhat  strictly  the  limits  within  which  the  principle  of 
expropriation  is  to  be  allowed  to  operate.  It  is  obvious  that 
if  it  is  left  for  each  State  to  determine  these  for  itself  there 
will  be  very  great  danger  that  the  interpretation  would  in 
some  countries  be  so  wide  as  practically  to  turn  the  permitted 
expropriation  into  ordinary  piracy.  Until  recently,  inter- 
national expropriation  by  translation  was  the  conmion  rule, 
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and  as  such  found  its  way  into  treaties,^  and  the  making  of 
adaptations'  from  foreign  works  was  also  regarded  as  legiti- 
mate. Even  now  Norway  and  Sweden,  which  are  party  to  the 
Berne  Convention  of  1886,  regard  the  amendment  carried 
out  by  the  Additional  Act  of  Paris,  providing  for  the  almost 
complete  international  recognition  of  translating  right,  as  an 
insuperable  obstacle  to  the  adoption  of  that  Act ;  and  England 
permits  a  domestic  as  well  as  an  international  freedom  of 
abridgement,  novelisation,  and  dramatisation.  The  principle 
of  expropriation  has  received  some  curious  applications  in 
the  history  of  domestic  law :  thus,  in  the  early  part  of  the 
seventeenth  centm-y,  Holland,  while  generally  protecting  the 
intellectual  works  of  its  subjects  from  infringement,  expressly 
excepted  school  and  church  books  with  the  view  of  their  better 
diffusion. 

Iquiioiu  consequences  of  withholding  International  Protection. 
The  injury  done  to  the  foreign  author  by  denying  him  all 
opportunity  of  controlling  the  circulation  of  his  works,  so 
that  there  is  little  inducement  for  him  to  correct  initial  mis- 
takes, and  to  make  alterations  and  improvements,  may  not 
appear  to  be  very  great.  But  more  serious  consequences 
ensue  from  the  tolerance  of  free  reproduction  of  foreign  works. 
In  view  of  the  possibility  of  other  editions  being  put  on  the 
market  at  a  lower  price,  a  publisher  will  often  refuse  to  risk 
his  capital  in  reprinting  foreign  works  of  more  than  ephemeral 
interest :  a  premium  is  thus  put  upon  the  publication  of  sen- 
sational and  trashy  literature.     Bad  works  often  pay  better 

*  The  English  Act  of  1852,  which  enahled  Her  Majoety  Queen  Victoria  to  cany 
into  effect  the  treaty  made  with  France  in  1861,  contained  provisions  so  onerous 
that  the  liberty  of  translation  which  was  allowed  under  the  Act  of  1844  practi- 
cally remained  in  force. 

'  Sec.  6  of  the  1862  Act  reads  '  nothing  herein  contained  shall  be  so  construed 
as  to  prevent  fair  imitations  or  adaptations  to  the  English  stage  of  any  dramatic 
piece  or  musical  composition  published  in  any  foreign  country.'  The  Section  was 
construed,  as  might  be  expected,  with  considerable  liberality. 
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than  good  ones,  and  where  a  publisher  can  acquire  no 
property  in  his  productions  he  is  likely  to  let  a  prospect  of 
immediate  profit  influence  him,  to  the  prejudice  of  the  best 
interests  of  literature. 

Of  the  effect  of  the  selfish  policy  of  the  United  States  on 
the  American  people,  Sir  Henry  Maine  says,  in  his  Popular 
Government^  that  'their  neglect  to  exercise  their  power  for 
the  advantage  of  foreign  writers  has  condemned  the  whole 
American  community  to  a  literary  servitude  unparalleled  in 
the  history  of  thought.'^  The  reactionary  efiect  of  freely 
permitting  foreign  reprints  is  strikingly  exemplified  in  the 
United  States.  It  is  impossible  to  determine  exactly  the  re- 
sults of  such  a  policy,  but  three  distinct  effects  can  be 
traced  :  (1)  the  issue  of  inferior  and  unre vised — ^and  in  some 
cases  mutilated — reprints ;  (2)  the  impoverishment  of  native 
literature ;  and  (3)  the  demoralisation  of  ideas  and  literary 
taste,  which  is  caused  by  the  reproduction  of  popular  sensa- 
tional works,  to  the  exclusion  of  healthy  literature  and  works 
of  real  intellectual  value. 

In  the  ordinary  course,  a  book  is  published  under  the 
auspices  of  a  publisher  who  uses  his  best  endeavours  to  pro- 
duce the  work  in  a  form  that  will  reflect  credit  on  his  firm 
and  enhance  his  reputation,  while  the  author  takes  advantage 
of  new  editions  to  revise  and  bring  it  up  to  date.  In  the 
hands  of  a  piratical  foreign  publisher  these  fostering  influences 
largely  disappear.  Further,  there  is  a  net  loss  to  the  com- 
munity where  the  same  book  is  set  up  in  type  by  a  mmiber  of 
rival  printers.  Competition  leads  to  imderselling,  and  this  in 
turn  to  deterioration  in  the  production  itself. 

Dangers  connected  with  cheap  books. — Whatever  the   force 
of  the  motive  which  the  desire   for  the  enrichment  of  its 
literature  may  present  to  a   country,  it  is  inferior  to  that 
»  See  Putnam,  Tlie  Question  of  Copyright,  p.  97. 
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which  the  prospect  of  obtaining  cheap  books  holds  out  to 
its  people  and  the  chance  of  realising  large  profits  to  its 
booksellers  and  publishers.  Specious  arguments  pointing  to 
such  superficial  advantages  as  immediate  economy  in  produc- 
tion, and  quick  return  for  capital,  have  done  more  to  retard 
the  international  recognition  of  copyright  than  everything  else 
put  together.  A  desire  for  monetary  gain,  the  predominant 
counter  in  the  science  of  economics,  has  been  previously 
shown  to  exist  in  certain  countries — notably  Holland,  Ger- 
many, and  Belgium — ^in  which  printing  is  or  has  been  an  im- 
portant national  industry.  It  will  be  seen  that  in  the  past 
free  competition  amongst  pirates  has  always  brought  about 
deterioration  in  the  works  produced.  A  similar  result  will 
probably  sooner  or  later  compel  even  that  great  section  of 
the  American  public  which  looks  only  to  present  material 
advantages  to  accept  an  equitable  international  copyright 
Act.  *  The  cheapest  books  to  be  bought  to-day  in  the  United 
States  are  mostly  inferior  stories  by  contemporary  English 
novelists ;  while  the  cheapest  books  to  be  bought  to-day  in 
England,  France,  and  Germany  are  the  best  books  by  the  best 
authors  of  all  times.'  ^ 

In  addition  to  the  demoralisation  of  literary  taste  which 
directly  ensues  from  the  free  reproduction  of  foreign  works, 
a  real  impoverishment  of  native  literature  also  results.  For 
years  America  has  possessed  *  libraries,'*  each  of  which  issues 

1  See  the  paper  by  Brander  Matthews — *  Cheap  hooka  and  good  hooka ' — 
in  Putnam,  The  Quegtion  of  Copyright ^  p.  430. 

•  *  Among  the  chief  of  these  collections  are  the  "  Franklin  Square  Library  "  and 
the  "  Harper's  Handy  Series.**  In  1886  there  were  issued  fifty-four  numbers  for 
the  "  Franklin  Square  Librarj',*'  only  one  of  which  was  by  an  American.  In  the 
same  year  there  were  sixty- two  numbers  in  *  *  Harper's  Handy  Series.  *  *  Deducting 
four  by  American  authors,  we  have  fifty-eight  cheap  reprints  issued  in  the  latter 
as  a  consequence  of  the  absence  of  international  protection.  Of  these  fifty-eight 
fifty-two  were  works  of  fiction,  and  only  six  belonged  to  other  branches  of 
literature.' — Matthews,  in  Putnam,  The  Qttesti<m  of  Chppright,  p.  425, 
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new  works,  mainly  of  foreign  origin,  at  short  and  regular 
intervals.  The  number  of  English  works  reprinted  in  America 
is  alone  enormous.  Under  a  continuance  of  these  circimi- 
stances  it  is  not  difficult  to  foresee  a  speedy  exhaustion  of 
the  native  supply  of  best  books,  ousted  by  inferior  substitutes. 
The  unequal  competition  of  reprints  of  English  books,  for 
which  the  American  publisher  pays  the  author  nothing,  must 
have  its  effect  on  the  creative  energies  of  native  writers.  To 
this  further  reference  will  be  made. 
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SECTION  in. 

THE  PRINTING  TRADE.     ENCOURAGEMENT  OF 
HOME  INDUSTRIES. 

The  American  type-setting  clause — The  condition  of  simultaneous 
publication — Printing  for  exportation — Publishing  interests — ^Mechanical 
musical  instruments. 

The  solicitude  of  the  State  for  the  public  benefit  generally 
finds  its  legitimate  outlet  in  provision  for  the  needs  of  the 
public  at  large;  but  as  the  prosperity  of  every  country  is 
dependent  upon  its  commerce  the  importance  of  special 
attention  to  the  interests  of  its  industries  must  not  be 
overlooked.  The  chief  trade  connected  with  copyright  is 
of  course  printing ;  indeed,  copyright  would  have  had 
little  commercial  importance  if  printing  had  not  been 
invented. 

At  first  the  printer  alone,  not  the  author,  reaped  the 
benefit  derived  from  the  multiplication  of  books.^  For 
many  years  printers  were  the  recipients  of  royal  privileges 
which,  in  return  for  the  capital  and  labour  involved  in  the 
production,  secured  them  the  sole  right  to  print  a  particular 
book.  In  England,  up  to  1644  the  proprietors  of  the  presses 
contrived  to  keep  *  copies,'  i.e.  copyrights,  almost  entirely 
in  their  own  hands,  as  Milton's  Speech  for  the  Liberty  of 
Unlicensed  Printing  in  that  year  plainly  proves ;  and 
England,  it  may  be  said,  was  only  typical  of  most  countries 
in  this  respect. 

^  In  early  days  printers  generally  coiDbined  their  trade  with  that  of  publishing 
and  bookselling. 
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That  copyright  protection  depended  in  other  countries 
than  England  upon  control  of  the  printing  presses  is  clear 
from  the  anxiety  formerly  displayed  by  printers  to  obtain 
privileges  from  the  King  of  Saxony.  The  great  book  fairs 
of  Leipzig,  though  largely  supplied  from  the  home  presses, 
dealt  in  the  works  of  many  nations ;  and  in  view  of  the 
enormous  sales  which  were  effected  at  the  fairs,  the  King's 
privilege,  protecting  authors  from  the  unauthorised  multiplica- 
tion of  their  works  throughout  his  territory,  including  Leipzig, 
was  of  great  value. 

The  printing  trade  is  undoubtedly  an  important  industry, 
advancing  with  civilisation  and  education,  but  foreigners 
should  not  be  called  upon  to  support  that  trade  in  order  to 
gain  the  advantage  of  a  so-called  reciprocity  of  copyright 
protection.  It  is  not  difficult  for  the  intelligent  to  realise 
that  immaterial  property  is  entitled  to  the  same  reverence 
as  that  which  is  material.  The  tolerance  of  such  inequit- 
able treatment  by  the  educated  classes  of  the  country  which 
gets  the  worst  of  the  bargain  is  due  merely  to  a  feeling  that 
two  wrongs  do  not  make  a  right. 

The  American  Type-setting  Clause. — The  reasons  adduced  for 
the  introduction  of  the  type-setting  clause  in  the  American 
law  of  1891  are  not  based  on  justice,  but  on  the  immediate 
advantage  derived  from  levying  a  tax  on  foreigners.  The 
technical  line  of  argument  is  indicated  by  the  testimony 
given  by  Mr.  J.  L.  Kennedy,  on  behalf  of  the  International 
Typographical  Union,  before  the  Judiciary  Committee  of  the 
House  of  Representatives,  when  the  present  Act  of  Congress 
was  in  contemplation.  In  reply  to  the  question,  '  Why  do 
the  printers  favour  this  Bill  ?  '  Mr.  Kennedy  replied,  '  For 
several  reasons.  The  first  and  principal  reason  is  the 
selfish  one.  How  rare  is  the  hiunan  action  that  has  not 
selfishness  for  its  motive   force  !     Its  effect  s^   a  law  will 
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be  given  to  greatly  stimulate  book  printing  in  the  United 
States.  .  .  .  Indeed,  it  has  been  conspicuously  stated  in 
the  London  Times  that,  if  this  Bill  becomes  a  law,  the 
literary  and  book-publishing  centre  of  the  English  world 
will  move  westward  from  London  and  take  up  its  abode 
in  the  city  of  New  York.  That  would  be  a  spectacle 
which  every  patriotic  American  might  contemplate  with 
complacency  and  pride. 

'  The  Englishman  who  writes  books  for  the  money  he  can 
get  out  of  them  as  well  as  the  fame — and  I  think  it  fair 
to  presume  that  the  great  majority  of  authors  are  actuated 
by  both  of  those  motives — ^will  recognise  that  here  is  the 
richest  market,  and  he  will  not  think  it  a  hardship  to 
comply  with  the  provisions  of  this  proposed  law  in  view 
of  the  substantial  benefit  it  is  to  him,  and  the  printers  do 
not  consider  it  a  hardship  to  require  of  him  that  he  shall 
leave  upon  our  shores  so  much  of  his  profits  at  least  as 
will  pay  for  his  printing.  ...  In  short,  it  is  not  difficult 
for  printers  to  see  that  such  a  law  will  confer  inestimable 
benefits  upon  their  own  and  allied  trades.'^ 

A  strange  but  characteristic  opinion  to  present  for  the 
consideration  of  the  legislature  of  a  great  Kepublic  I  A 
recommendation  of  a  truck  system  with  its  objectionable 
features  openly  presented  1  Nevertheless,  in  spite  of  the 
obviously  interested  character  of  the  arguments  adduced,  the 
printers,  forming  only  a  small  class  of  the  public,  were  allowed 
to  dominate  the  whole,  though  the  chief  motive  of  their  per- 
sistence was  simply  private  gain ;  and  the  type-setting  clause 
was  inserted  in  the  Chace  Bill  of  1891. 

The  oondition  of  SimultaneouB  Publication. — In  addition  to 
the  onerous  clause  of  the  Chace  Act  (1891)  that  all  works 

^  Putnam,  The  Quettion  of  Copyriffht,  pp.  78,  79. 
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which  are  to  gain  American  copyright  must  be  set  up^  in 
the  United  States,  the  securing  of  American  copyright  by 
the  English  publisher  is  fraught  with  the  anxiety  of  assuring 
himself  that  the  condition  of  simultaneous  publication  im- 
posed by  the  American  law  is  fulfilled,  and  of  supervising 
the  printer  to  make  him  carry  out  spelling  and  other  typo- 
graphical details  according  to  the  English  mode.^ 

Should  the  English  publisher  be  unwilling  to  have  his 
type  set  up  in  the  States,  his  only  chance  of  appealing  to 
its  market  is  to  export  copies  of  his  works  to  that  country. 
On  payment  of  an  ad  valorem  duty  of  25  per  cent,  upon 
importation  of  the  books  into  America  he  will  be  allowed 
to  enter  the  market,  in  competition  with  American  publishers 
who  can  produce  the  same  works  free  from  duty  and  without 
remuneration  to  the  author. 

Printing  for  Exportation. — In  such  a  case  the  injury  to 
the  copyright  owner  is  sufficiently  keenly  felt  when  in  one 
country  the  works  of  another  are  copied  for  home  consump- 
tion ;  but  it  is  accentuated  when  reprints  are  exported  to 
other  countries  and  smuggled  on  a  large  scale  into  the  country 
of  origin,  or  into  its  colonies  and  dependencies.  Such  a 
piratical  traffic  with  the  country  of  origin  used  to  be  ex- 
tensively carried  on  in  French  works  by  the  Belgians,'  and 

*  The  truck  system  is  generally  accompanied  by  exorbitant  prices,  but  under 
the  American  typo-sctting  clause  exorbitant  prices  are  not  exacted  from  English 
publishers  and  authors ;  indeed  in  some  branches  of  the  book-producing  trade, 
e.g.  electro-typing,  American  prices  are  not  greater  than  those  which  obtain 
in  other  countries,  and  the  same  holds  good  for  certain  kinds  of  paper. 

2  The  latter  task  may  bo  avoided  if  the  whole  of  the  typo  is  set  up  separately 
in  each  of  the  two  countries.  This  however  involves  a  double  outlay,  and  the 
risk  of  failure  in  simultaneity  of  publication  still  remains. 

'  After  the  treaty  with  France  in  1852,  by  which  the  Belgian  piracies  were 
checked,  the  Belgian  export  trade  declined  from  an  annual  value  of  2,238,000 
francs  to  one  of  1,306,000  francs  in  1856.  It  is  pleasing,  however,  to  note  that 
under  the  healthier  influences  subsequently  instituted  the  legitimate  trade  gra- 
dually increased  and  brought  up  the  total  value  of  exports  to  its  old  volume. 
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now  a  great  number  of  unauthorised  copies  of  English  works 
find  their  way  into  Canada  from  the  United  States.  No 
complete  remedy  for  such  an  evil  can  be  found  :  experience 
shows  that  the  most  vigilant  supervision  on  the  part  of 
customs  officers  may  be  eluded.  The  only  effectual  preventive 
lies  in  the  prohibition  of  imauthorised  reproduction  by  the 
country  in  which  it  is  carried  on. 

Publishing  interests. — The  State  has  to  consider  the 
publishing  as  well  as  the  printing  trade ;  but  in  the  long 
run  the  interests  of  the  publisher  are  so  intimately  bound 
up  with  those  of  the  native  author  that  it  is  not  necessary 
to  take  them  into  separate  account.  The  best  interests  of 
both  are  opposed  to  those  of  the  cheap  printer. 

It  is  true  that  a  publisher  may  at  first  find  it  most 
profitable  to  make  his  output  as  large  as  possible,  even 
by  preying  on  foreign  works ;  but  such  a  course  is  not 
likely  to  pay  in  the  long  run.  As  Von  Bar  says,  with  refer- 
ence to  this  policy,  *  Experience  has  in  fact  shown  .  .  . 
that  in  the  end  booksellers  are  forced  into  a  ruinous  system 
of  underbidding  each  other,  or  to  the  payment  of  honoraria 
to  foreign  authors  and  agents  .  .  .  without  securing  them- 
selves against  further  reprints  by  rivals  in  the  trade.'  ^ 
Hence  even  the  argument  of  trade-interest  is  not  altogether 
incompatible  with  the  protection  of  foreign  authors  by  the 
State. 

Meohanioal  Musioal  Instruments. — The  Berne  Convention 
furnishes  an  example  of  the  extent  to  which  commercial 
interests  can  affect  the  international  protection  of  copyright. 
§  3  of  its  Closing  Protocol  runs  : — '  It  is  understood  that 
the  manufacture  and  the  sale  of  instruments  serving  to  repro- 
duce mechanically  musical  airs  in  which  copyright  subsists 

*  Von  Bar,  Theorjf  and  Practice  of  Private  International  LaWy  trans.  GilleBpie, 
p.  748. 
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shall  not  be  considered  as  constituting  musical  infringement.' 
This  is  doubtless  a  concession  to  Switzerland,  in  which  the 
manufacture  of  these  instruments  is  a  national  industry.  It 
is  the  coimterpart  of  a  provision  to  the  same  effect  con- 
tained in  a  conunercial  treaty  of  1866  between  Switzerland 
and  France. 
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SECTION    IV. 

PEOTEOTION  OF  NATIVE  AUTHORS. 

American  authors  suffer  from  the  national  policy — Retorsion  and  reprisals 
— Reciprocity  the  safest  principle. 

It  is  quite  reasonable  that  the  immediate  interests  of  its 
members  should  be  the  first  care  of  a  community.  Indeed 
it  is  possible  that  the  very  existence  of  society  is  due  to  the 
necessity  for  self-preservation.  But  with  the  advance  of  civi- 
lisation, States  become  less  exclusive;  and  intercourse  with 
foreign  nations  teaches  that  there  are  many  advantages  to  be 
derived  from  a  wider  interpretation  of  the  need  for  mutual 
tolerance  and  protection.  In  fact  for  matters  of  common 
interest,  such  as  literature,  society  may  be  considered  universal, 
and,  with  the  increasing  realisation  of  this  fact,  the  maxim 
that  'where  there  is  society  there  is  law'  is  being  justified 
in  the  development  of  a  uniform  international  law  of  copy- 
right. In  the  meantime  States  are  recognising  their  moral 
duties  towards  foreign  authors  through  the  medium  of  their 
domestic  law. 

Between  the  extremes  of  alienage  and  citizenship  there  are 
one  or  two  intermediate  grades  of  relationship  to  the  State 
which  have  under  various  qualifications  been  held  to  entitle 
authors  to  copyright  protection.  These  will  be  dealt  with  at 
length  in  Chapter  IV.,  entitled,  'Alien  authors  and  alien 
laws.'  The  economic  aspect  of  the  crude  policy  of  confining 
protection  to  subjects,  or  of  admitting  foreigners  only  upon 
condition  of  their  fulfilling  onerous  conditions  within  the 
territory,  will  be  considered  in  this  Section. 
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Americaa  Authors  suffer  from  fhe  Vational  Policy. — The 
United  States  is  at  the  present  day  prominent  amongst  the 
countries  which  refuse  equitable  protection  to  foreign  authors, 
and  its  refusal  to  protect  them,  which  on  the  surface  would 
seem  to  establish  a  valuable  monopoly  in  favour  of  American 
authors,  has  in  reality  done  them  more  harm  than  good.  Thus 
Mr.  W.  E.  Simonds,  in  a  Report  on  the  International  Copy- 
right BiU  of  1890-1891,  presented  on  behalf  of  the  House 
Committee  on  Patents,  says  :  *  It  is  shown  that  .  .  .  our 
present  procedure  represses  authorship  by  putting  the  products 
of  the  labour  of  American  authors  into  untrammeled  com- 
petition with  the  products  of  English  labour,  for  which  nothing 
is  paid ;  that  our  present  procedure  deprives  American  authors 
of  the  advantage  of  the  British  market ;  that  our  present 
procedure  vitiates  the  education  and  tastes  of  American 
youth ;  that  our  present  procedure  bars  our  people  from  the 
benefits  of  the  good  literature  of  England  ;  and  that  our 
present  procedure  prevents  the  cheapening  of  good  and 
desirable  books  in  the  United  States.'^ 

To  buy  in  the  cheapest  market  is  a  rule  of  economics  which 
even  a  child  is  quick  to  recognise.  The  existence  of  a  market 
where  goods  can  be  obtained  for  nothing  involves  ruin  for 
other  markets.  Hence  it  is  impossible  for  American  authors 
to  contend  with  the  constant  supply  of  reprints  of  foreign 
works,  since  these  are  free  of  the  cost  of  authorship.  '  The 
main  difficulty  undoubtedly  arises  from  the  fact  that,  although 
the  language  of  the  two  countries  is  identical,  the  original 
works  published  in  America  are  as  yet  less  numerous  than 
those  published  in  Great  Britain.  This  naturally  affords  a 
temptation  to  the  Americans  to  take  advantage  of  the  works 
of  the  older  coimtry,  and  at  the  same  time  tends  to  diminish 
the  inducement  to  publish  original  works.     It  is  the  opinion, 

*  Quoted  in  Putnam,  The  Qucstim  of  Copyright ^  p.  130. 
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of  some  of  those  who  gave  evidence  on  tliis  subject,  and  it 
appears  to  be  plain,  that  the  effect  of  the  existing  state  of 
things  is  to  check  the  growth  of  American  literatm-e.'^ 

In  a  petition  to  Congress  the  American  authors  themselves 
complained  of  the  impoverishment  of  native  literature  which 
had  resulted  from  the  refusal  of  the  United  States  to  protect 
foreign  works,  and  in  self-defence  urged  Congress  to  pass  an 
International  Copyright  Bill  '  which  will  protect  the  rights  of 
authors.'*  This  petition,  presented  in  favour  of  the  Chace 
Act,  came  from  one  hundred  and  forty-four  of  the  leading 
American  authors  '  who  earn  their  living  in  whole  or  in  part 
by  their  pen,  and  who  are  put  at  a  disadvantage  in  their  own 
country  by  the  publication  of  foreign  books  without  payment 
to  the  author,  so  that  American  books  are  undersold  in  the 
American  market  to  the  detriment  of  American  literature.'^ 
Such  a  statement,  originating  with  an  influential  body  of 
native  authors,  affords  remarkable  testimony  to  the  evil  of 
withholding  international  recognition.'* 

Betondon  and  BepiisaLk — While  American  authors  besought 
the  American  Government  to  protect  them  from  the  results  of 


i  Report  of  the  British  Commission  of  1876,  §  236. 

'  A  somewhat  similar  state  of  afFairs  existed  in  Belgium  in  1839.  A  petition 
of  this  date  addressed  to  the  National  Chamber  asks  for  a  grant  of  30,000  francs 
to  be  divided  between  Belgian  authors.  At  this  time  the  poverty  of  the  native 
literature  was  attributed  to  the  fact  that  the  printing  presses  were  so  fully 
occupied  in  issuing  reproductions  of  French  books  that  the  Belgians  could 
find  no  one  who  would  print  their  own  works.  Ten  years  later  a  similar 
oomplaint  was  made  in  a  number  of  petitions  addressed  to  the  Chamber. — Barras, 
Bh  Droit  det  Autenn  et  des  Artittes,  p.  79. 

3  Putnam,  The  Qutation  of  Copyright,  p.  107.  As  Von  Bar  says,  *  Experience 
has  in  fact  shown  that  the  reprinting  of  foreign  works  on  a  large  scale .  .  . 
damages  native  authors,  since  their  work  has  difficulty  in  competing  with  the 
printed  works  which  are  not  burdened  with  any  honorarium  to  the  author.' — 
Theory  and  Fraetiee  of  Intert^atumdl  Lau>y  p.  748. 

4  t  An  impulse  to  defend  ourselves  is  linked  to  many  forms  of  danger  by  a 
sequence  of  cause  and  effect.' — ^Westlake,  Chapters  on  the  Frineiples  of  International 
ZaWt  p.  5. 
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its  generosity,  the  subjects  of  other  nations  were  urging  their 
gOYemments  to  adopt  means  which  would  compel  the  United 
States  to  establish  a  more  equitable  state  of  affairs.  Before 
the  days  of  the  general  protection  of  foreign  authors  these 
means  had  been  ready  to  hand ;  some  nations  having  even  made 
express  enactments  against  offending  countries.  Thus  the 
Prussian  Code  of  1791,  after  a  clause  providing  for  general  re- 
ciprocity, makes  the  following  restriction  by  Sec.  47  of  the 
Introduction :  ^  Should  a  foreign  State  make  laws  onerous  to 
foreigners  in  general  and  to  the  subjects  of  Prussian  States  in 
particular,  or  if  it  suffers  knowingly  a  similar  abuse,  the  law 
of  reprisals  shaU  take  effect ' ;  while  Sec.  1033  of  the  Code 
enacts  that  '  Infringements  are  permitted  with  respect  to  pub- 
lishers of  works  in  foreign  countries,  in  so  far  as,  in  those  States, 
they  are  permitted  to  the  prejudice  of  Prussian  booksellers.' 

But  such  means  are  hardly  available  at  the  present  day. 
A  State  cannot  without  changing  its  law  make  specific 
retorsion  against  another  in  copyright  matters,  and  the  best 
opinion  is  against  the  justice  of  such  action.  The  difficulty 
of  the  matter  is  well  expressed  in  the  Report  of  the 
English  Copyright  Commission  of  1876,  which  says,  in  con- 
nection with  the  American  piracies  :  *  When  deciding  upon 
the  terms  in  which  we  should  report  upon  this  subject  we 
have  felt  the  extreme  delicacy  of  our  position  in  expressing 
an  opinion  upon  the  policy  and  laws  of  a  friendly  nation,  with 
regard  to  which  a  keen  sense  of  injury  is  entertained  by 
British  authors.  Nevertheless  we  have  deemed  it  our  duty  to 
state  the  facts  brought  to  our  knowledge,  and  frankly  to 
draw  the  conclusions  to  which  they  lead.'^  The  Commission 
gave  its  full  consideration  to  the  just  complaints  of  British 
authors,  and  dispassionately  states  its  conclusions  as  to  the 

*  Bep&rt  of  the  Royal  Cammistionfrg  on  Copyi^hty  1876,  §  234. 
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best  line  of  policy  to  be  pursued.  *  It  has  been  suggested  to 
us  that  this  country  would  be  justified  in  taking  steps  of  a 
retaliatory  character,  with  a  view  of  enforcing,  incidentally,  that 
protection  from  the  United  States  which  we  accord  to  them. 
This  might  be  done  by  withdrawing  from  the  Americans  the 
privilege  of  copyright  on  first  publication  in  this  country. 
We  have,  however,  come  to  the  conclusion  that,  on  the  highest 
public  grounds  of  policy  and  expediency,  it  is  advisable  that 
our  law  should  be  based  on  correct  principles,  irrespective 
of  the  opinions  or  the  policy  of  other  nations.  We  admit  the 
propriety  of  protecting  copyright,  and  it  appears  to  us  that 
the  principle  of  copyright,  if  admitted,  is  one  of  universal  ap- 
plication. We  therefore  recommend  that  this  country  should 
pursue  the  policy  of  recognising  the  author's  rights,  irrespective 
of  nationality.'  * 

Beoiprocity  fhe  Safest  Prinoiple. — If  a  nation  wishes  its 
authors  to  enjoy  protection  in  foreign  countries  as  well  as  at 
home  it  is  highly  advisable  for  it  so  to  shape  its  law  as 
to  be  able  to  offer  recognition  to  foreign  copyright  in  return 
for  a  reciprocal  recognition  of  its  own.  Under  any  other 
circumstances  it  is  only  in  a  few  foreign  countries,  i.e.  in  those 
which  freely  accord  protection  to  all  authors  without  condition 
of  reciprocity,^  that  its  authors  will  get  any  protection  at  all ; 
and  in  those  countries  which  adopt  the  *  principle  of  imiversal 
protection,'  protection  is  given  as  a  mere  matter  of  grace,  not 
in  fulfilment  of  an  international  obligation.  It  is  not  com- 
patible with  the  dignity  of  a  State  to  allow  the  international 
protection  of  its  authors  to  depend  on  the  unrequited  generosity 
of  foreign  States  ;  its  own  law  should  enable  it  to  claim  copy- 
right recognition  from  other  countries  for  its  subjects  as  a 
matter  of  international  reciprocity.     Hence  the  domestic  law 

•  *  Jirport  of  the  Royal  CommtMioners  on  Copyright,  1876,  §  261. 

'  France,  Belgium,  and  Luxemburg. 
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of  eyeiy  country^  should  at  least  duly  provide  for  the  estab- 
lishment of  reciprocal  protection  by  international  agreement 
with  other  countries  (*  diplomatic  reciprocity '),  if  not  for  the 
protection  of  foreign  authors  as  a  matter  of  course  where  the 
law  of  their  own  country  satisfies  the  condition  of  reciprocity 
(*  legal  reciprocity '). 

'  I,e,  every  country  m  which  the  making  of  a  treaty  does  not  ipsofaeto  involve 
the  alteration  of  the  domestic  law  so  far  as  is  necessary  to  enable  the  treaty  to 
take  effect. 
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SECTION  V. 

THE   ECONOMIC   ASPECT    OF    UNIVERSAL 
PROTECTION 

The  Principle  of  Universal  Protection — No  direct  disadvantage  results 
from  the  principle — It  opens  the  way  for  treaties — And  attracts  intellec- 
tual works  to  tlie  country  adopting  it — Limited  application  of  Universal 
Protection  in  France  and  Belgium — Universal  Protection  regarded  as  a 
matter  of  conmion  justice — Reciprocity  under  the  Berne  Convention. 

The  Prinoiple  of  TTniyersal  Protection. — There  are  three 
nations — France,  Belgium,  and  Luxemburg — ^which  grant 
statutory  protection  to  the  works  of  foreigners  without  impos- 
ing any  direct  condition  of  reciprocity.  They  adopt  what 
has  been  termed  by  some  Continental  authors  Hhe  generous 
policy  of  recognition  of  copyright.'  But,  as  '  generous '  con- 
notes elements  which  are  generally  considered  incompatible 
with  'policy,'  and  as,  besides,  the  term  is  eulogistic  rather 
than  descriptive,  it  seems  preferable  to  adopt  another  phrase, 
*the  principle  of  universal  protection.'  This  almost  explains 
itself  :  when  applied  to  copyright  it  denotes  the  principle  by 
which  protection  is  extended  to  all  works  irrespective  of  the 
nationality  of  the  author. 

It  would  be  idle  to  deny  that  the  conferment  of  such  a 
universal  protection  proceeds  in  part  from  purely  altruistic 
motives ;  but,  while  recognising  this,  it  will  be  found  that 
motives  which  are  strictly  economic  may  also  be  discovered 
in  the  liberality  dispensed  in  this  way. 

A  reputation  for  broad-mindedness  is  as  valuable  in 
diplomacy  as  in  oi*dinary  commercial  transactions.  Although 
the  conduct  of  an  individual  may  be  prompted  entirely  by 
philanthropy  or  by  a  desire  for  distinction,  these  motives  are 
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outside  the  sphere  of  international  action.  The  first  care  of 
a  government  should  be  the  interests  of  its  subjects,  and  it  is 
a  matter  of  duty  for  it  to  see  that  a  proper  return  is  secured 
for  any  benefit  it  accords  to  foreign  States.  Therefore  any 
course  of  conduct  which  appears  to  be  disinterested  will,  upon 
close  examination,  probably  disclose  some  elements  which  do 
not  enter  into  the  idea  of  generosity. 

Conduct  which  is  apparently  generous  sometimes  springs 
from  an  appreciation  of  the  advantages  to  be  derived  from  it. 
At  first  sight,  the  open  recognition  of  the  rights  of  authors 
of  all  countries  without  any  condition  of  reciprocity  plainly 
appears  to  be  quite  altruistic,  but  on  examination  it  will  be 
found  that  the  risk  of  loss  is  not  great,  and  may  be  more  than 
compensated  for  by  advantages  attendant  on  the  policy. 
In  any  case,  of  course,  if  the  policy  is  unsuccessful  the  grant 
of  protection  can  be  readily  withdrawn  or  restricted. 

A  State  may  be  expected  to  seek  for  its  subjects  as  much 
as  it  gives  to  aliens ;  but  if  the  gift  costs  nothing,  then  the 
absence  of  the  return  which  we  call  reciprocity  is  the  re- 
nunciation of  a  possible  benefit,  rather  than  an  actual  loss. 
A  country  adopting  the  principle  of  open  recognition  of  the 
right  of  authors  without  reference  to  this  return,  may  realise 
also  that  the  reproduction  in,  and  importation  into,  its  territory 
of  protected  foreign  works  may  stimulate  its  own  authors 
and  artists  to  competition,  and  thus  ultimately  advance  the 
education  and  culture  of  its  people.  Again,  the  subjecting 
of  foreigners  to  high  court  fees*  on  coming  into  court  and 
the  depriving  them  of  the  ordinary  penalties  ofibr  a  means 
of  discounting  the  general  protection  to  an  almost  unlimited 
extent ;  and  the  imposition  of  vexatious  formalities,  such  as 

1  Yon  Bar  suggests  these  as  legitimate  means  of  placing  subjects  in  a  compara- 
tively favourable  position. — Von  Bar,  Theory  and  IS'aetiee  of  Private  Intemaiumal 
Law,  pp.  749,  760. 
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the  deposit  of  security  for  costs,  may  still  further  detract 
from  the  completeness  of  the  assimilation  of  aliens  to  sub- 
jects. These  qualifications  are  not  mere  products  of  the 
imagination,  but  are  actually  adopted  in  the  procedure  of 
many  countries. 

By  the  suggestion  that  the  grant  of  universal  protection 
may  depend  on  interested  motives,  or  may  in  practice  fail  of 
completeness,  it  is  not  intended  to  detract  from  its  actual 
value.  In  order,  however,  to  show  that  it  does  not  depend  on 
any  particular  superiority  of  character  on  the  part  of  the  States 
which  carry  it  out  it  is  necessary  to  enter  into  an  analysis  of 
the  conditions  which  produce  it.  From  this  it  will  be  seen 
that,  though  it  always  calls  for  commendation,  its  commercial 
advantages  do  not  necessarily  lie  solely  on  the  side  of  the 
recipients  of  protection. 

Ho  direct  Bisadyantage  results  from  the  Prinoiple. — On  exam- 
ining the  consequences  of  the  adoption  by  a  State  of  the 
principle  of  universal  protection,  it  at  first  sight  appears  that 
such  a  policy  must  result  in  substantial  loss ;  but  here  as  in 
other  transactions  there  are  underlying  factors,  which,  upon 
closer  consideration,  will  be  seen  greatly  to  modify  the  first 
estimate.  The  case  in  which  the  injury  appears  greatest  is 
where  a  country  which  benefits  by  the  protection  refuses 
reciprocity,  by  denying  rights  to  authors  belonging  to  the 
libeiral  country ;  but  here  the  same  unsatisfactory  state  of 
affairs  will  exist  whatever  copyright  policy  be  adopted  by 
the  latter.  Therefore,  since  the  detriment  in  question  would 
necessarily  have  been  sustained,  it  cannot  be  regarded  as  a 
consequence  of  the  grant  of  universal  protection.  Even  if 
one  State  makes  an  offer  of  reciprocal  protection  to  another, 
the  offer  may  be  rejected  or  ignored.  And  if  the  contract  is 
eventually  completed  it  will  often  be  impossible  to  obtain 
adequate  consideration.     The  protection  mutually  given  by 
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the  two  parties  to  an  international  agreement  for  reciprocity 
may  be  regarded  as  an  indeterminate  equation,  satisfied  by 
various  values  dependent  on  the  resources  and  goodwill  of 
either  State. 

Upon  a  calculation  of  the  advantages  and  disadvantages 
of  the  principle  of  universal  protection,  and  a  comparison 
of  them  with  those  which  attach  from  foUowing  other  lines  of 
policy,  it  appears  that  that  principle,  although  not  so  satis- 
factory as  that  of  reciprocity  in  its  best  aspect,  is  by  no 
means  without  benefit  to  the  coimtry  granting  it. 

It  opens  the  way  for  Treaties. — In  one  respect,  indeed,  the 
principle  of  universal  protection  provides,  though  indirectly, 
a  great  increment  of  advantage.  The  adoption  of  such  a 
principle  by  any  country  at  once  proclaims  an  awakened 
interest  in  international  copyright.  And,  although  the 
principle  is  in  strictness  all-sufficient  in  itself,  it  is  in  practice 
often  an  introduction  to  treaty-making  on  a  large  scale.  It 
is,  in  fact,  almost  equivalent  to  a  general  invitation  to  enter 
into  diplomatic  arrangements,  coming  from  a  country  with 
open  credentials  for  broad-mindedness. 

Thus  of  the  generous  policy  of  the  French  Decree  of  1852 
Von  Bar  says  :  '  French  diplomacy  has  not,  by  reason  of  this 
liberality,  foimd  any  difficulty  in  arranging  advantageous  con- 
ventions, as  the  result  has  shown,  although  formerly  her  literary 
and  artistic  productions  fell  victims  in  a  marked  degree  to 
reprints  and  to  piracy.  The  task  of  arranging  these  treaties 
has  on  the  contrary  been  made  easier.  Completely  imselfish 
testimony  was  thus  given  to  the  objectionable  character  of 
this  piracy,  and  to  the  mischief  it  did  to  the  country  whose 
trades  availed  themselves  of  it,  and  most  States  have  not  been 
able  to  resist  the  force  of  this  argument.'  ^ 

The  principle  of  universal  protection  possesses  the  great 

»  Von  Bar,  Theory  and  Fracliee  o/Hivate  International  Law,  pp.  748,  749. 
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advantage  of  simplicity,  in  that  it  is  an  offer  of  free  and 
unconditional  protection  to  aU.  No  doubt  is  left  as  to  what 
State  may  avail  itself  of  its  provisions ;  but  an  open  offer  of 
reciprocity  may  lead  to  difficulties  with  countries  accepting  it, 
unless  the  agreement  is  sanctioned  in  a  definite  treaty. 

An  offer  of  unconditional  protection  is  not  necessarily 
followed  by  reciprocal  offers  from  the  benefited  States,  but  in 
general  the  latter  show  no  desire  to  abuse  the  liberality  of  the 
other  nation,  as  is  indicated  by  the  large  number  of  treaties 
now  in  force  with  France. 

And  attracts  intellectual  works  to  the  country  adopting  it — 
The  protection  of  the  rights  of  foreigners  by  a  State  is 
necessarily  valid  only  within  its  own  territory,  and  much  of 
the  resultant  benefit  of  the  protection  is  reflected  upon  its  own 
people.  The  fact  that  it  is  only  in  the  countries  which  grant 
protection  to  foreign  works,  and  not  outside  them,  that  the 
right  is  enjoyed  seems  sufficiently  easy  of  comprehension,  but 
does  not  appear  always  to  have  been  firmly  grasped  by 
writers  on  copyright.  In  no  foreign  country  will  the  general 
public  benefit  by  the  extension  of  protection,  which  will  affect 
the  authors  alone,  and  only  a  minority  of  those.  The  gain  to 
foreign  authors  as  a  class  may  thus  be  small. 

Most  of  the  arguments  that  have  been  used  in  the  early 
part  of  this  chapter  against  the  narrow  policy  which  refuses 
to  give  protection  to  foreign  works  may  be  turned  in  favour  of 
the  principle  of  universal  protection.  As  might  be  expected, 
the  countries  which  grant  a  wise  protection  to  foreigners  are 
also  the  most  liberal  in  their  domestic  treatment  of  works  of 
literature  and  art.  The  tendency  is  for  such  countries  to 
attract  the  best  foreign  works.  As  a  result  a  healthy  spirit  of 
competition  is  likely  to  be  engendered  amongst  their  own 
authors  and  artists ;  and  in  this  way  their  literature  may 
be  benefited  and  their  trade  increased. 
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The  loss  on  account  of  foreign  infringement  resulting  to  a 
country  which  adopts  the  principle  of  universal  protection  is 
more  apparent  than  real.  In  a  country  like  France,  which  is 
sufficiently  advanced  to  follow  a  policy  of  unconditional  recog- 
nition of  foreign  copyright,  art  and  literature  are  usually 
highly  developed,  while  on  the  other  hand  a  country  which  is 
likely  to  lend  itself  to  piracy  has  as  a  rule  little  good  litera- 
ture of  its  own  and  no  demand  for  good  foreign  literature.* 
Hence  the  works  of  the  liberal  country  are  likely  to  find 
a  comparatively  small  sale  in  the  other  State.  Thus  the 
detriment  suffered  from  the  non-establishment  of  reciprocity 
by  the  country  granting  universal  protection  is  usually  not 
very  serious. 

Limited  application  of  universal  Protection  in  France  and 
Belgium. — The  principle  adopted  by  France  and  Belgium  in 
1852  and  1886  respectively  is  not  that  of  the  complete 
assimilation  of  the  rights^  of  foreigners  to  those  of  natives. 
Foreign  works  are  not  admitted  to  copyright  in  France  unless 
their  authors  have  performed  in  respect  of  them  the  conditions 
and  formalities  imposed  by  the  country  of  origin,  and  both  in 
France  and  in  Belgium  the  term^  of  copyright  accorded  is 


*  This  of  course  can  hardly  be  said  of  the  United  States,  which,  in  spite  of  its 
extensive  borrowing  from  the  countries  of  Europe,  has  nevertheless  a  fair  claim 
to  rank  as  a  literary  nation. 

'  It  does  not  follow  that  a  country  which  adopts  the  principle  of  universal  pro- 
tection will  as  a  matter  of  course  refuse  to  protect  foreign  works  which  have  no 
copyright  in  their  own  country.  France,  according  to  Lyon-Caen,  Pataille, 
Renault,  and  Darras,  docs  not  protect  such  works ;  but  PouiUet  is  of  a  contrary 
opinion. 

*  It  is  noteworthy  that  Franco,  Belgium,  and  Luxemburg,  which  are  generally 
in  favour  of  a  unification  of  laws,  should  treat  the  duration  of  the  foreigner's 
rights  each  in  a  different  manner.  The  French  decree  of  1852  is  silent  on  the 
point,  but  the  general,  though  not  the  universal,  opinion  interprets  the  period  of 
protection  for  the  foreigner  as  limited  in  two  ways:  (1)  that  it  must  not  be 
greater  than  France  gives  to  its  own  natives,  vis,  life  plus  fifty  years,  and  (2)  not 
greater  than  that  of  the  country  of  origin.    Belgium  expresses  the  same  rule 
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limited  by  that  given  in  the  country  of  origin.  SubstantiaUy, 
however,  in  these  countries  aliens  enjoy  the  same  rights  as 
natives.  In  Luxemburg  the  performance  of  the  conditions 
and  formalities  of  the  country  of  origin  is  not  expressly 
required,  while  the  domestic  term  of  protection  is  not  limited 
by  that  of  the  country  of  origin. 

ITniyersal  Protection  regarded  as  a  matter  of  oommon  Jostiee. 
— Both  Darras  and  Von  Bar  think  a  mode  of  protection  even 
more  generous  than  that  adopted  by  France,  Belgium,  and 
Luxemburg  to  be  practicable ;  but  this  view  rests  upon  a 
chimerical  assumption  that  all  men  would  act  justly  in  the 
absence  of  any  constraining  self-interest.  Darras  believes 
it  to  be  a  retrogression  for  a  State  to  make  copyright 
laws  when  it  already  protects  copyright  as  *a  matter  of 
course,'  particularly  when  the  new  laws  subject  international 
protection  to  the  condition  of  reciprocity.  It  is  extremely 
doubtful  however  whether  there  ever  has  been  a  State 
which  gave  a  prompt  and  adequate  remedy  as  ^a  matter  of 
course.' 

Darras  characterises  the  conduct  of  Frederick  VI.  of  Den- 
mark, who,  while  claiming  that  infringements  of  foreign  works 
had  never  been  permitted  in  his  country,  legislated  in  1828 
against  them,  as  a  backward  step.  And  even  of  the  French 
Decree  of  1852,  which  was  the  first  French  legislation  for  the 
protection  of  works  printed  abroad,  he  writes  :  *  Far  be  from 
us  any  intention  to  under-estimate  its  merit,  but  we  must 
nevertheless  say  that  the  aliens'  question  had  been  threshed 
out  long  ago,  and  that  long  ago  their  rights  had  been  affirmed.'^ 
Like  Von  Bar,  he  thinks  that  *  the  immorality  of  the  piracy 
of  a  foreign  work  is  brought  much  more  sharply  forward  if  it 

specifically  in  the  Act  of  1886,  while  Luxemburg  has  no  limitation  whatever  to 
the  period  of  the  country  of  origin. 

1  Danas,  Du  Droit  de»  Auteurs  H  tUt  ArtitUt,  p.  212. 
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is  as  a  matter  of  course  reprobated  by  the  State,  than  if  the 
repression  of  it  seems  to  be  merely  the  result  of  an  inter- 
national treaty.'  * 

Beciprodty  under  the  Berne  Convention. — The  basis  of 
the  Berne  Convention  is  practically  a  universal  reciprocity, 
embodying  in  every  country  the  assimilation  of  the 
rights  of  aliens  to  those  of  subjects.  Until  every  country 
freely  adopts  the  principle  of  universal  protection,  reciprocity 
appears  to  be  the  only  equitable  principle  upon  which  an 
international  agreement  can  be  framed. 

^  Von  Bar,  Thewy  and  Practice  of  Private  International  Law^  p.  750. 


8m.  ▼!.]  COURTESY  OF  THE  TRADE.  Ill 


SECTION     VI. 

COMPETITION,      COURTESY  OF   THE  TRADE. 
COURTESY  COPYRIGHT. 

Courtesy  of  tlie  trade— Courtesy  Copyright — Percentage  systems — In- 
tegrity of  leading  American  publishers. 

Referring  to  the  publisher's  position  with  regard  to  books 
not  of  a  popular  character,  Putnam  says  :  '  Almost  every 
such  work,  separately  considered,  appeals  to  a  limited  class 
only.  The  republication  of  one  of  them  involves,  as  a  rule,  a 
very  considerable  outlay.  No  publisher  dare  undertake  the 
necessary  outlay — the  publication  of  a  book  always  being  an 
experiment,  financiaUy — unless  he  is  siu'e  he  can  have  the 
whole  limited  field  to  himself.'^  Many  years  ago  the  risk 
of  competition  was  reduced  in  Ireland,  Holland,  and  Belgium 
by  agreement^  among  the  publishers  themselves ;  and  more 
recently  it  has  been  dealt  with  in  similar  fashion  by  the 
publishers  of  the  United  States  of  America.  In  Holland  a 
*  Mutual  Protection  Society '  was  founded,  to  which  pub- 
lishers, when  they  discovered  a  foreign  book  which  seemed 
a  good  subject  for  translation,  gave  notice  of  their  intention 
to  reproduce  it ;  the  Society  thereupon  guaranteeing  that  no 
other  publisher  should  compete  with  them.^ 

1  Putnam,  The  Question  of  Copyright,  p.  100. 

*  In  1753  Richardson  complained  that  the  Irish  bookBellers  were  agreed 
among  themselves  that  he  who  should  first  obtain  an  English  work  should  be 
considered  to  have  a  sufficient  tiUe  to  it. 

3  M.  Van  Zuylen,  m  the  Bulletin  de  V Association  Litteraire,  1880,  p.  60. 
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Courtesy  of  the  Trade. — In  the  printing  countries  just  re- 
ferred to,  the  importance  of  the  courtesy  of  the  trade,  ue. 
the  mutual  arrangement  among  the  publishers  that  the  '  title ' 
of  the  first  producer  of  a  foreign  reprint  shall  be  respected, 
was  small  compared  with  its  latter-day  importance  in  the 
United  States  of  America.  The  English  Royal  Copyright 
Commission  of  1876,  after  a  preamble  on  the  ruinous  effects 
of  mutual  underselling,  reports  that  'American  publishers 
were  thus  obliged  to  take  steps  for  their  own  protection. 
This  was  effected  by  an  arrangement  among  themselves.  The 
terms  of  this  understanding  are  that  the  trade  generally  will 
recognise  the  priority  of  right  to  republication  of  a  British 
work  as  existing  in  the  American  publisher  who  can  secure 
priority  of  issue  in  the  United  States.  The  priority  may 
be  secured  either  by  arrangement  with  the  author,  or  in  any 
other  way.  The  understanding,  however,  is  not  legally  bind- 
ing, and  is  rather  a  result  of  convenience  and  of  a  growing 
disposition  to  recognise  the  claims  of  British  authors,  than  of 
actual  agreement.'^ 

Fortunately  and  unfortunately,  this  American  courtesy  of 
the  trade  has  now  become  of  less  importance.  In  Ireland 
more  than  a  century  ago,  '  now  and  then  a  shark  was  found 
who  preyed  upon  his  own  kind,'  as  the  newspapers  of  Dublin 
have  testified ;  and  in  America,  particularly  in  the  Western 
States,  disregard  for  the  courtesy  title  became  more  general, 
the  '  courtesy  of  the  trade '  having  now  been  largely  replaced 
by  what  is  euphemistically  styled  '  courtesy  copyright.' 

Courtesy  Copyright — 'Courtesy  copyright'  is  not  a  legal 
right,  but  a  claim  to  monopoly  on  the  part  of  the  publisher, 
derived  from  the  author's  authorisation  to  reprint  his  work  in 
return  for  an  agreed  sum.     No  doubt  payments  have  often 

1  Eeport  of  the  Commission  of  1876 y  §  241. 
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been  made  as  a  mere  matter  of  justice  to  the  author,^  but  in 
the  case  of  '  courtesy  copyright '  there  is  a  commercial  reason 
for  them. 

Reference  has  already  been  made,  in  the  historical  account 
of  international  infringement  contained  in  a  previeus  chapter, 
to  the  competition  amongst  publishers  to  obtain  the  first 
copies  of  new  foreign  works  so  as  to  forestall  each  other  in  the 
market  of  their  own  country  ;  to  their  employment  of  agents 
to  facilitate  the  achievement  of  this  object ;  and  to  their 
expenditure  of  large  sums  of  money  in  telegraphing  *  copy ' 
and  securing  advance  proofs.  The  advantages  obtained  even 
by  such  means  as  these  were  important,  but  in  recent  times 
publishers  have  adroitly  gone  still  further  and  have  enlisted 
the  services  of  the  authors  themselves  in  consideration  of  a 
money  payment.  The  latter,  finding  that  nothing  is  gained 
by  withholding  their  consent,  are  generally  willing  to  permit 
the  reproduction  of  their  works,  to  fm-nish  advance  proof- 
sheets,  and  to  undertake  to  give  early  intimation  of  the  cor- 
rections and  alterations  made  in  subsequent  editions  which 
may  appear  in  the  country  of  origin.  The  publisher  derives 
obvious  benefits  from  such  an  arrangement.  In  addition  to 
the  advantage  of  being  the  first  in  the  field,  and  of  securing 
greater  accuracy  for  his  reproductions,  he  is  able  to  announce 
works  issued  by  him  as  '  author's  edition '  or  '  authorised 
edition.'  This  serves  as  a  guarantee  for  the  accuracy  of 
the  reproduction,  and  is  an  excellent  advertisement. 

Hence,  even  before  the  general  recognition  of  *  courtesy 
copyright,'  many  American  publishers  found  it  profitable  to 
offer  English  authors  a  fraction  of  the  value  of  their  work  in 
return  for  the  American  '  rights.'  Darras  attributes  the  origin 
of  the  practice  to  the  authors  themselves,  but  it  will  be  seen 

^  Courtesy  copyright  was  paid  for  by  Tauchnitz  of  Leipzig  long  before 
England  had  any  treaty  relations  with  Germany. 
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that  in  all  probability  negotiations  for  securing  the  sanction 
and  co-operation  of  authors  in  return  for  a  small  consideration 
were  generally  begun  by  the  publishers.^ 

Under  the  Chace  Act  of  1891,  English  authors  and  pub- 
lishers are  now  able  to  render  themselves  independent  of  all 
such  arrangements  by  securing  legal  copyright  in  the  United 
States.  The  privilege,  iavolving  as  it  does  the  necessity  of 
setting  up  the  type  of  the  work  in  the  United  States,  is  how- 
ever taken  advantage  of  only  in  particular  cases,  as  for  most 
books  a  person  resident  in  England  is  hardly  in  a  position  to 
judge  in  advance  whether  the  circulation  is  likely  to  repay 
the  cost  of  composition. 

Percentage  Bystems. — In  connection  with  this  subject  certain 
devices,  which  have  been  adopted  by  countries  with  a  view 
of  rendering  the  copyright  works  of  their  own  authors  open 
to  reproduction  upon  certain  conditions,  are  worthy  of  note. 
According  to  a  system  now  in  vogue  in  Italy,  an  exclusive 
right  of  publication  belongs  to  the  author  of  a  work 
during  his  life ;  and,  in  the  event  of  his  death  before  the 
end  of  forty  years  from  the  date  of  first  publication,  his 
successors  derive  a  title  for  the  remainder  of  that  period. 
When  the  term  of  forty  years,  or  (if  the  author  outlives  this) 
the  author's  life,  has  expired,  a  second  period  of  forty  years 
commences,  during  which  anyone  can  republish  the  work  upon 
paying  to  the  author  a  fixed  percentage  {tantieme).  On  the 
Continent  this  is  generally   known  as   the   system   of  the 


1  <  In  Tiew  of  this  state  of  the  relatioziB  among  the  American  houses/  says 
DanaSy  *  English  authors  conceived  an  ingenious  system  by  which  they  obtained 
from  the  United  States  of  America  some  pecuniary  advantages.  They  procured 
for  an  American  house  the  means  of  first  publishing  a  reprint  of  their  works, 
for  which  service  they  exacted  payment.  In  this  manner  the  first  leaves  of 
Livingstone's  last  work  cost  £1000.  But  this  payment  was  made,  not  as 
Elostermann  has  thought,  for  the  satisfeustion  of  an  unquiet  oonscience:  its 
object  was  merely  to  assure  oonsiderable  benefits  to  the  publisher.' 
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domaine  public  payant}  In  Switzerland  it  obtains  with  regard 
to  the  performing  right  in  published  plays.  Anyone  is  at 
liberty  to  perform  such  plays  on  assuring  to  the  author  a 
royalty  of  2  per  cent,  on  the  gross  receipts.^ 

In  Canada,  as  far  back  as  1872,  a  Bill  was  passed  to 
permit  Canadian  publishers  to  reprint  English  copyright 
works,  on  payment  of  a  royalty  to  the  owner  of  the  copyright. 
This,  however,  failed  to  obtain  the  consent  of  the  Crown. 
Again  in  1889,  another  Act,  also  as  yet  devoid  of  legal  force, 
provided  for  the  issue  of  licenses  authorising  persons,  on 
payment  of  a  royalty,  to  print  and  publish  works  in  which, 
though  eligible  for  protection,  Canadian  copyright  should  not 
have  been  completely  acquired. 

A  similar  system  has  been  advocated  for  the  United 
States  of  America  in  respect  of  the  reproduction  of  foreign 
copyright  works.  It  has  been  suggested  by  Mr.  R.  Pearsall- 
Smith  (in  the  Nineteenth  Century)  'that  any  American 
publisher  shall  be  at  liberty  to  print  editions  of  the  works 
of  a  foreign  author  under  the  condition  of  paying  to  such 
author  a  royalty  of  10  per  cent,  of  the  retail  price.  That 
this  royalty  shall  be  paid  by  the  purchase  from  the  author, 
in  advance  of  the  publication  of  the  American  edition,  of 
stamps  representing  the  above  rate,  as  many  stamps  being 
bought  as  there  are  copies  printed  in  the  edition,  and  each 
copy  of  the  book  that  is  placed  in  the  market  by  the 
publisher  bearing  one  of  these  stamps  conspicuously  affixed.'^ 

Integrity  of  leading  American  Publishers.— In  the  course  of  this  chapter 
it  has  been  shown  that  the  present  inequitable  law  of  America  not  only 
countenances,  but  directly  encourages,  native  publishers  to  make  use  of 
foreign  works  without  authorisation  or  payment.  Still,  it  must  be  remem- 
bered that  liberty  conceded  by  law  is  not  always  used — that,  even  if  the 

*  Lyon-Caen,  Lois  fran^aisn  et  Hrangires, — Introduction,  p.  xxxv. 

2  Swiss  Copyright  Code  of  1883,  sec.  7. 

3  Quoted  in  Putnam,  The  Question  of  Copyriyht^  p.  65. 
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law  of  a  country  is  illiberal,  the  conduct  of  its  people  may  differ.  The 
actual  practice  of  American  publishers  is  considerably  in  advance  of  their 
legal  possibilities.  It  is  true  that,  in  many  cases  where  payment  has  been 
made,  English  authors,  knowing  the  absence  of  legal  claims,  have  accepted 
insignificant  sums  for  the  American  *  rights  *  in  their  works,  although  the 
literary  value  to  the  American  publislier  in  some  of  these  has  been  almost 
or  quite  equal  to  that  of  the  English  copyright. 

But  it  is  directly  within  the  author's  personal  knowledge  that  at  the 
present  day  leading  publishing  finns  in  the  large  cities  of  America  pay 
substantial  sums  to  English  authors  for  their  American  ^rights,'  well 
knowing  that  in  America  these  rights  are  moral  only,  not  legal. 

In  some  cases  within  the  last  few  years,  payments  made  to  authors 
by  the  American  publisher  have  nearly  equalled  the  price  which  has  been 
obtained  for  the  English  copyright ;  the  fact  that  some  of  these  works 
have  a  larger  circulation  in  America  than  in  England  does  not  detract 
from  the  integrity  of  the  American  publishers*  action.  As  this  applies 
also  to  works  in  the  higher  branches  of  education,  literature,  and 
philosophy,  tliere  is  reason  to  hope  that  the  time  is  not  far  distant  when 
the  American  people  will  call  for  a  more  enlightened  and  equitable 
egislation  than  that  which  at  present  exists. 


CHAPTER   II. 


INTERNATIONAL  PROTECTION  BY  MEANS  OF 
TREATIES. 


SECTION  I. 

THE    CONTRACTUAL    NATURE    OF   TREATIES. 

The  two  views  of  Copyright — Copyriglit  primarily  a  municipal  right — 
A  Copyright  Treaty  is  a  contract. 

The  Two  Views  of  Copyright. — Before  considering  copy- 
right as  the  subject-matter  of  treaties  it  is  advisable  to  discuss 
the  views  which  may  be  taken  as  to  the  character  of  the  right. 
The  two  conceptions  of  copyright  may  be  set  out  thus  : — 


A  Prohibitory  Bight— 

(i)  Municipal,  when  the  right 
is  established  by  domestic 
law. 

(ii)  International,  when  the 
right  is  established  by 
agreement  with  foreign 
States,  generally  based 
on   reciprocity. 


A  Bight  of  Property.— 

(i)  Enforced  by  the  law  of  a 
particular  State,  as  a 
matter  of  justice  to  the 
native  author. 

(ii)  Enforced  by  the  customary 
law  of  nations,  as  a 
matter  of  justice  to  all 
authors. 


In  the  previous  chapters,  where  the  history  of  international 
infringement  and  international  recognition  has  been  discussed 
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from  the  national  point  of  view,  copyright  has  tacitly  been 
regarded  as  a  right  of  prohibition  against  the  public,  and  not 
as  a  private  right  of  property  which  should  be  valid  all  the 
world  over,  even  in  the  absence  of  treaty.  As  to  its  true 
character,  however,  there  is  amongst  nations  a  considerable 
difference  of  opinion,  which  has  had  it^  effect  upon  inter- 
national practice.  If  copyright  is  a  right  of  prohibition,  it  is 
a  right  of  prohibition  only  against  the  public  of  a  particular 
country,  and  is  therefore  solely  municipal.  If  on  the  other 
hand  it  is  a  right  of  property,  the  general  principle  that  all 
States  should  respect  property  wherever  it  is  situated  gives 
it  a  moral  claim  to  be  protected  everywhere. 

Copyright  primarily  a  Municipal  Bight — The  right  of  pro- 
hibition, though  it  is  primarily  municipal,  may  of  course  be 
extended  to  foreign  works.  Sometimes  this  is  done  without 
any  conditions,  but  much  more  frequently  it  is  made  to 
depend  upon  reciprocity.  Where  this  is  so  the  reciprocal 
interchange  of  protection  is,  it  should  be  remarked,  a  contract 
based  on  the  ordinary  rule  of  consideration. 

On  the  other  hand,  t£  the  private  right  of  property  is 
acknowledged,  the  situation  is  radically  different.  Here  the 
matter  is  no  longer  one  of  value  given  and  received  on  either 
side,  as  in  the  purchase  of  a  bookcase  or  a  voliune  of  a  book. 
The  concession  of  international  copyright  is  now  merely  the 
independent  recognition  of  an  existing  right  of  property, 
which  becomes  valid  in  each  country  as  its  law  provides  it 
with  the  means  of  protection.  Where  this  view  of  the  nature 
of  copyright  is  taken  its  infringement  must  be  regarded  as 
analogous  to  the  unauthorised  seizure  of  a  tangible  article. 

The  former  theory,  however,  seems  the  better.  There  is 
no  such  universal  recognition  of  its  proprietary  character  as 
would  entitle  copyright  to  call  upon  every  State  to  protect 
it  as  a  mere  matter  of  justice — ^though  several  States  have 
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in  fact  done  so— in  the  absence  of  international  relations 
with  the  country  of  origin  of  the  work.  If  copyright  is 
property,  it  is  property  of  an  anomalous  kind,  and,  as  the 
story  of  its  evolution  shows,  its  claim  to  protection  cannot  be 
placed  on  the  same  ground  as  that  of  most  other  kinds.  The 
opposing  theory  does  not  correspond  with  the  facts,  and  tends 
to  confuse  law  and  morality.  Therefore  the  only  safe  and 
permanent  basis  on  which  international  copyright  can  exist 
is  to  be  found  in  a  formal  agreement,^  i.e.  a  convention  or 
treaty." 

A  Copyright  Treaty  is  a  Contraet — A  treaty  is  <  a  bargain 
in  which  something  is  bought  by  one  party  at  the  price  of  an 
equivalent  given  to  the  other,'  though  the  exact  consideration 
is  not  always  expressed.  In  a  copyright  treaty  reciprocity 
provides  the  consideration  necessary  to  bind  the  bargain,  since 
it  imports  a  value  given  and  received  on  each  side.  One  of 
the  parties  may,  it  is  true,  derive  more  advantage  from  the 
bargain  than  the  other ;  but  adequacy  of  consideration  is  not 
usually  considered  necessary  to  a  contract. 

It  is  often  through  fear  that  the  protection  received  may 
not  be  an  adequate  consideration,  as  well  as  through  ignorance 
and  apathy  on  copyright  matters,  that  nations  are  slow  to 
enter  into  international  copyright  treaties.     It  is  difficult  to 

1  The  offer  and  acceptance  of  reciprocity  may  be  made  in  a  number  of  ways ; 
amongst  others  by  proclamation,  exchange  of  notes,  or  official  aasmrance  following 
an  offer.    The  form  of  the  treaty  is  however  imimportant. 

*  There  seems  to  be  no  well-marked  distinction  between  the  terms  '  treaty '  and 
<  convention.'  According  to  Hall  {International  Law,  p.  344}  the  former  is  used 
for  the  larger  political  or  commercial  contracts,  and  the  latter  for  those  concerning 
more  specific  objects,  e.g,  copyright,  or  of  smaller  importance.  In  English 
statutes  reference  is  made  to  copyright  *  conventions '  with  foreign  countries,  and 
in  the  French  language  convention  and  traite  are  both  used,  the  latter  leas 
frequently.  On  account  of  its  paramount  importance,  the  Berne  Convention  is 
regarded  as  the  Convention  in  matters  of  copyright.  It  would  be  convenient  if 
the  tenn  '  convention '  could  be  reserved  for  a  treaty  to  which  more  than  two 
nations  are  parties. 
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assess  the  value  of  such  an  abstract  subject  of  property  as 
copyright  even  in  the  country  of  origin  of  the  work.  It  must 
vary  with  tlie  passing  taste  of  the  public  and  the  current 
appreciation  of  particular  authors.  This  is  true  even  where 
the  protection  accorded  to  copyright  is  regulated  according  to 
a  uniform  standard,  but  in  the  case  of  two  different  nations 
the  value  of  the  protection  itself  will  vary  owing  to  differences 
in  their  laws,  in  their  legal  procedure,  and  in  the  efficiency  of 
their  administration.  But  though  in  particular  cases  these 
difficulties  may  seem  almost  insuperable,  yet  the  consideration 
given  and  received  by  each  party  can  usually  be  gauged  with 
sufficient  accuracy,  each  State  negotiating  for  the  totality  of 
its  subjects,  and  estimating  their  various  interests  and  expecta- 
tions as  a  whole. 

In  the  absence  of  a  sense  of  moral  obligation  to  protect  the 
works  of  foreigners  on  the  part  of  a  State,  the  value  of  the 
reciprocity  to  be  received  is  generally  the  chief  factor  which 
enters  into  the  question  of  the  establishment  of  such  protec- 
tion. Sometimes,  however,  the  gain  regarded  may  even  be 
independent  of  reciprocity,  e,g.  where  it  consists  in  the  suppres- 
sion of  trashy  literature  in  favour  of  the  best  and  most 
desirable  foreign  works,  or  the  protection  of  native  authors 
against  the  unfair  competition  of  foreign  reprints.  But  in 
such  cases  there  is  no  question  of  contract,  these  motives 
being  sufficient  to  induce  the  country  to  grant  protection 
spontaneously  by  its  domestic  law.  These  considerations 
have  been  treated  in  the  preceding  chapter  on  *  The  Political 
Economy  of  Copyright.' 
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SECTION  n. 

THE  PRINCIPLE   OF   UNIVERSAL  PROTECTION 
COMPARED    WITH  THAT  OF  RECIPROCITY, 

Dangers  connected  with  the  Principle  of  Universal  Protection — Reci- 
procity compared  with  the  Principle  of  Universal  Protection — Reciprocity 
regarded  as  unsound. 

As  has  been  pointed  out  above,  if  copyright  is  regarded  as 
a  personal  right  of  property,  every  country  ought  uncon- 
ditionally to  protect  foreign  authors.  This  is  the  theory  upon 
which  the  principle  of  universal  protection,  i.e.  the  protection 
of  the  copyright  of  aliens  without  condition  of  reciprocity,  is 
based. 

If  the  claim  to  copyright  is  to  be  upheld,  say  the  advocates 
of  this  principle,  it  must  be  enforced  by  each  State  without 
awaiting  any  promise  of  reciprocal  recognition  on  the  part  of 
others.  In  the  words  of  a  French  authority,  *  Literary  piracy 
is  a  theft.  In  order  for  us  to  punish  theft  from  foreign 
authors,  is  it  necessary  that  foreign  governments  should  do  the 
same  for  our  authors  ?  Morality  would  thus  be  no  longer  a 
duty,  but  a  market.'  ^  This  view  had  been  previously  expressed 
by  Lamartine  in  1841. 

Dangers  connected  with  the  Principle  of  Universal  Pro- 
tection;— But  while  it  must  be  acknowledged  that  each  new 
adoption  of  the  principle  of  universal  protection  marks  real 
progress,  at  the  same  time  it  cannot  be  overlooked  that  the 
absence  of  reciprocity  as  a  condition  of  protection  affords  a 
temptation  to  other  nations.  A  country  granting  unconditional 
recognition  deprives  itself  of  the  power  of  withholding  that 

>  LJ^erhette,  quoted  in  Darras,  Du  Droit  dea  Avteurs  et  de»  Artistet^  pp.  81,  8^. 
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protection  which  it  might  otherwise  have  offered  as  a  con- 
sideration for  a  similar  protection  of  the  rights  of  its  own 
authors. 

In  practice,  however,  these  dangers  may  be  reduced  by  well- 
calculated  plans  and  wise  diplomacy.  Despite  the  absence  of 
consideration,  in  some  ways  the  adoption  of  the  principle  which 
universal  protection  involves  is  found  to  stimulate  the  develop- 
ment of  treaties^  ;  and  with  each  fresh  treaty  that  is  made 
the  inconvenience  resulting  from  the  principle  is  proportionally 
diminished.  Still  the  derogation  from  its  liberality  which  is 
thereby  caused  materially  reduces  the  moral  value  of  the 
advance  towards  a  universal  law  which  the  adoption  of  the 
principle  marks. 

Beciprocity  compared  with  the  Prinoiple  of  Vniversal  Proteo- 
tion. — Experience  has  amply  proved  that  the  condition  of 
reciprocity  provides  in  general  a  good  working  basis  for 
international  agreements.  The  Berne  Convention  has  adopted 
it  as  its  fundamental  principle.  Besides  the  fact  that  when 
there  is  no  such  condition  attached  to  the  protection  of  aliens 
no  means  of  defence  against  foreign  piracy  exist,  it  is  patent 
that  '  in  applying  it  unjust  nations  are  punished,  while  those 
which  apply  fair  principles  in  their  dealings  are  recompensed. 

While  no  doubt  the  principle  of  universal  protection  serves 
as  an  excellent  example,  yet  it  accentuates  the  difference 
between  the  copyright  law  of  a  country  which  adopts  it  and 
that  of  another  which  does  not,  and  so  acts  as  a  deterrent  to 
advance  on  the  part  of  the  more  backward  countries.' 

*  When  France  adopted  the  principle  of  universal  protection  in  1852  she  was, 
says  Darras,  '  able  to  treat,  not  as  an  induntrial  nation  bargaining  for  a  tariff 
from  mercantile  peoples,  but  as  sovereign  of  a  moral  empire,  summoning,  one 
might  almost  say  forcing,  Europe  to  sign  a  second  declaration  of  intellectual 
rights.' — Darras,  Du  Droit  dc»  Autenrs  et  den  Artisten^  p.  83. 

^  Though  on  the  other  hand  it  is  dear  that  the  French  Decree  of  1852  has 
not  stood  in  the  way  of  the  conclusion  of  treaties  between  France  and  other 
States.    See  last  chapter,  sec.  5. 
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Seoiprodty  regarded  as  TTiisoimd. — Reciprocity  is  coDsidered 
an  unsound  principle  by  many  jurists,  including  Von  Bar  and 
Darras ;  but  the  line  of  argumeat  they  adopt  is  one  of  such 
lofty  morality  as  to  be  inapplicable  to  practical  conditions. 
According  to  them,  if  piracy  is  held  by  the  State  to  be  wrong, 
all  authors,  including  aliens,  should  be  protected  against  it 
without  the  intervention  of  reciprocity. 

Von  Bar  holds,  as  we  have  seen,  that  the  immorality  of  the 
piracy  of  a  foreign  work  is  brought  much  more  sharply  home 
where,  being  punished  according  to  fundamental  principles,  it 
is  reprobated  by  the  State  as  a  matter  of  course,  than  in  a 
country  where  its  protection  depends  on  a  treaty.  The 
practical  disadvantages  of  the  principle  of  universal  protec- 
tion are  not  ignored  by  Von  Bar ;  but  he  propounds  certain 
means  whereby  the  disadvantage  to  native  authors  which  is 
a  consequence  of  the  non-existence  of  reciprocity  may  be 
minimised.  Thus,  amongst  other  devices  by  which  foreigners 
might  be  placed  under  disabilities.  Von  Bar  suggests  that 
upon  seeking  redress  they  might  be  required  to  pay  '  excep- 
tionally high  court  fees,'  and  that  when  successful  they  might 
be  deprived  of  any  penalties  awarded,  which  should  go  to  the 
public  treasury  instead.^ 

*  With  regard  to  the  imposition  of  a  Bimilar  disability,  i.e.  cautio  judieatum 
soiviy  or  deposit  of  socurity  for  costs,  which  is  frequently  exacted  from  aliens, 
much  adverse  criticism  has  of  late  been  expressed  in  copyright  conferences. 
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SECTION  III. 

METHODS  OF  E8TABLI8HIN0  INTERNATIONAL 
RECOGNITION 

The  development  of  International  Protection — Protection  by  Statute  and 
by  Agreement — Unions  for  International  Protection — Factors  in  the  estab- 
lishment of  Protection— An  indefinite  declaration  of  intention  is  unsatis- 
factory— Domestic  conditions  affect  value  of  agreement — Differences  in 
the  domestic  interpretation  of  terms. 

The  development  of  Intematioiial  Protection. — In  a  perfect 
community  ethics  would  doubtless  take  the  place  of  law,  and 
moral  wrongs  would  be  punished  as  a  matter  of  course 
without  need  of  special  legislation.  Under  existing  con- 
ditions, however,  where  a  moral  right  exists  and  general 
opinion  has  been  brought  to  recognise  that  it  is  of  such  a 
nature  as  to  be  a  proper  subject  for  positive  law,  it  becomes  a 
national  and  international  duty  to  convert  this  into  a  legal 
right  by  providing  a  remedy  for  its  infringement.  Copyright 
is  no  exception  to  this  rule.  The  most  flagrant  outbreaks  of 
literary  piracy  in  the  last  centiury,  by  compelling  attention  to 
the  serious  detriment  suffered  by  authors  under  the  existing 
state  of  affairs,  prepared  the  way  for  great  progress  in  the 
development  of  international  recognition.  So,  too,  the  im- 
portant Conventions  made  by  the  German  Confederation  in 
1832  and  1835  and  the  series  of  treaties  formed  by  Belgium, 
including  one  with  France  in  1852,  were  the  outcome  of  a 
natural  reaction  against  the  extensive  piracy  of  foreign  works 
which  had  previously  been  carried  on  in  these  States. 

In  France  the  primary  investigation  into  the  *  best  means  of 
checking  injury  done  by  reproduction  of  French  works  abroad,' 
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undertaken  by  the  Commission  of  1836,  was  followed  by  the 
adoption  of  severe  measures  against  the  importation  of  French 
reprints  and  resulted  indirectly  in  the  formation  of  commercial 
treaties  with  Belgium  in  1852  and  Holland  in  1855,^  stipula- 
ting for  the  protection  of  French  authors.  The  measures  in 
question,  though  dictated  by  pure  self-interest,  resulted  in  the 
development  of  broader  views  upon  international  copyright. 
This  ultimately  led  to  the  grant  of  universal  protection  to 
aliens,  for  in  1852  Parliament  took  the  matter  seriously  in 
hand  and  enacted  a  decree  which  gave  the  same  protection  to 
foreigners  as  to  natives,  without  any  condition  of  reciprocity. 
This  advance  on  the  part  of  France  was  only  the  beginning  of 
a  more  general  forward  movement. 

In  1858  the  International  Literary  Congress,  attended  by 
many  delegates  from  governments  and  learned  societies,  men 
of  letters,  jurists,  and  others,  met  at  Brussels,  the  old  *  work- 
shop of  infringements.'  The  congress  passed  five  resolutions, 
all  of  them  of  an  optimistic  character  :  the  one  with  which  we 
are  immediately  concerned  demanded  the  universal  and  absolute 
assimilation  of  the  rights  of  foreign  authors  to  those  of  sub- 
jects. The  principle  thus  expressed  is  unobjectionable  as  an 
ideal,  but  in  practice  international  recognition  must  for  well- 
founded  reasons  fall  far  short  of  it. 

Protection  by  Statate  and  by  Agreement — Legal  protection 
of  aliens  may  be  established  directly  in  any  of  three  ways  : 

(1)  By  Statute; 

(2)  By  Treaty  ;  including 

(3)  By  Convention,  forming  an  International  Union. 
A  Statute  may  declare  : 

(a)  Its  willingness  or  intention  to  protect  the  rights  of 
foreigners  upon  condition  of  reciprocity  ;  or 

*  The  negotiationB  for  these  treaties  were  begun  in  1840. 
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(b)  Its  willingness  or  intention  to  protect  the  rights  of 
foreigners  without  any  condition  of  reciprocity. 
A  Treaty  establishing  recognition  may  contain  either  : 

(a)  Provisions  for  specific  reciprocity,  or 

(b)  Provisions  for  general  reciprocity. 
Continental  writers,  such  as  Darras  and  Nicolau,  classify 

the  methods  in  which  protection  may  be  granted  to  foreigners 
as  follows  : 

(1)  Diplomatic  reciprocity,  i.e.  treaty  ; 

(2)  Legal    reciprocity,    i.e.   unilateral   declaration   of 

intention  to  recognise  the  rights  of  foreigners 
without  treaty  but  subject  to  reciprocity  ; 

(3)  Unilateral  declaration  of  intention  to  protect  the 

rights  of  foreigners  without  any  condition. 

TTnions  for  International  Protection. — Ambiguity  is  much  less 
likely  to  exist  in  a  convention  which  is  drawn  up  by  an  Inter- 
national Union  comprised  of  a  number  of  States  than  in  a 
treaty  between  two  States  alone.  An  agreement  between  a 
number  of  States  is  only  settled  after  much  discussion  in  inter- 
national conferences  :  and  at  such  conferences  the  presence  of 
a  large  number  of  negotiators  leads  to  an  exhaustive  examina- 
tion of  the  draft  of  the  agreement,  so  that  nearly  every 
important  point  is  raised  by  some  one  or  other  before  a 
definite  result  is  achieved.  The  fact  that  an  International 
Union  binds  a  niunber  of  coimtries  at  once  by  identical 
obligations  is  all  in  favour  of  simplicity  and  saving  of  time 
and  labour.  On  the  other  hand,  the  difficulty  of  arriving  at 
a  treaty  which  shall  be  accepted  by  all,  increases  in  direct 
proportion  to  the  niunber  of  the  parties ;  and  the  bringing 
together  of  conferences  and  the  preservation  of  good  feeling 
amongst  their  members  are  matters  of  great  difficulty. 

In  considering  the  processes  which  lead  to  the  formation  of 
such  a  Union,  it  is  necessary  first  to  look  to  the  individual 
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States,  which  iisuallj  possess  different  systems  of  legislation 
and  administration,  and  different  legal  ideas,  but  which  exhibit 
certain  points  of  identity.  With  the  difiusion  of  thought  and 
the  scientific  examination  of  a  subject  like  copyright,  the 
differences  begin  to  disappear  and  the  points  of  identity  to 
increase  in  number.  Eventually  it  becomes  possible  for  some 
States  to  enter  into  treaties  with  one  another.  Other  countries 
follow  their  lead,  and  a  network  of  treaties  is  established. 
Thus  the  ideas  of  the  various  countries  concerning  the  right 
of  aliens  to  protection  and  the  proper  mode  of  granting  them 
protection  become  assimilated  to  one  another.^  At  this  stage 
some  one  country  must  take  the  lead  and  convene  the  other 
States,  or  enter  into  a  large  number  of  treaties,  with  the 
object  of  bringing  about  the  conclusion  of  a  multiple  con- 
vention.' 

Faoton  in  fhe  Bstablishment  of  Protection. — ^There  are  two 
important  factors  which  usually  enter  into  the  recognition  by 
a  country  of  the  rights  of  foreign  authors.  In  the  first  place 
there  is  the  declaration  of  intention  to  grant  such  recognition, 
whether  with  or  without  condition  of  reciprocity.  As  such  a 
declaration  has  an  international  significance,  it  is  necessary 
that  great  care  should  be  taken  to  state  its  exact  force  and 
scope,  otherwise  there  will  be  a  risk  of  serious  misunderstand- 
ing with  other  States.     Next  there  is  reciprocity  itself,  which, 

^  But,  while  fhe  existence  of  a  number  of  treatiee  between  various  States 
inevitably  tends  to  a  unification  of  their  views,  it  nevertheless  in  another  direc- 
tion tends  to  impede  the  formation  of  an  international  union,  since  no  such  union 
can  stand  on  a  sound  basis,  while  many  independent  treaties  between  its  members 
are  in  force. 

2  Attention  may  again  be  called  to  the  important  step  taken  by  Prussia  in 
1827,  with  a  view  to  bringing  about  the  establishment  of  a  federal  code  of  copy- 
right for  (Germany.  The  Diet  having  proved  unable  of  itself  to  cope  with  the 
difficulties  in  the  way  of  this,  between  1827  and  1829  Prussia  induced  thirty- 
one  States  to  enter  into  treaties  with  it,  thus  clearing  the  way  for  the  important 
Federal  Act  of  1832,  which  abolished  all  differences  between  foreigners  and 
natives  throu(|^ut  the  Qennanic  Confederation :  see  Part  I.,  Chap.  III.,  sec.  3. 
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though  not  required  when  international  protection  results  from 
unilateral  action  on  the  part  of  one  country,  is  always  present 
when  it  depends  upon  arrangement  between  two  or  more 
States.  This  reciprocity  varies  in  mode — ^for  each  of  the 
contracting  States  may  agree  to  grant  the  other  or  others  the 
rights  of  its  domestic  law,  or  it  may  agree  to  grant  a  set  of 
rights,  independently  defined  and  fixed  in  the  agreement  itself. 
The  subject  of  reciprocity  is  sufficiently  important  to  be 
treated  in  a  separate  section. 

An  Indefinite  Declaration  of  Intention  Ib  Unsatis&ctory. — Con- 
sidering now  the  first  of  these  two  factors,  it  appears  that  a 
declaration  of  willingness  or  intention  may  or  may  not  require 
a  corresponding  declaration  of  acceptance,  by  treaty  or  other- 
wise, as  a  condition  precedent  to  its  taking  effect,  and  in  this 
fact  there  lies  a  danger.  An  expression  of  mere  willingness, 
being  an  invitation  to  others  to  offer  rather  than  a  definite 
offer,  can  rarely  occasion  serious  misunderstanding,  but  a 
declaration  of  intention  to  protect  the  rights  of  foreigners 
upon  condition  of  reciprocity  is  liable  to  be  tak^n  as  an 
offer,  and  a  country  actually  granting  general  reciprocity  to 
foreigners  may  consider  tacit  acquiescence,  w^ithout  more,  to 
be  a  sufficient  acceptance  thereof. 

The  official  list  of  countries  which  protect  foreign  works 
upon  condition  of  reciprocity,  even  without  treaty,  contains  the 
names  of  some  sixteen,^  including  Great  Britain,  Italy,  Nor- 
way, Spain,  Sweden,  Switzerland,  and  the  United  States,  and 
in  the  early  history  of  copyright  where  protection  was  accorded 
to  foreign  works  at  all  it  was  generally  in  this  vague  way.  In 
practice,  however,  many  of  these  sixteen  States,  e,g.  Great 
Britain,  the  United  States  of  America,  and  the  Scandinavian 

1  The  office  of  the  International  Union  also  gives  a  list  of  countries  protecting 
foreign  works  only  under  treaties :  these  are  twenty  in  number,  and  amongst 
them  are  to  be  found  Austria,  Germany,  Holland,  Hungary,  and  Japan. 
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countries,  require  an  answer  in  some  form  or  other  before 
thej  will  regard  the  international  agreement  as  complete. 

If  the  agreement  be  complete  and  expressed  in  definite 
terms  the  establishment  of  international  protection  is  assured  ; 
but  this  may  not  be  so  if  the  second  nation  simply  acts  on  the 
intention  expressed  in  the  offer  without  officially  signifying  its 
acceptance. 

Domestic  conditions  affect  value  of  Agreement — ^Again,  even 
when  a  system  of  reciprocal  protection  has  been  satisfactorily 
established,  variations  in  the  formalities  of  the  two  countries 
may  lead  to  the  destruction  of  the  protection  in  a  particular 
case.  Thus  one  country  may  require  deposit  as  a  condition  of 
copyright  and  the  other  have  no  such  condition  ;  or  they  may 
even  entertain  different  views  as  to  a  broad  principle,  e,g.  one 
may  hold  that  judicial  decisions  establish  a  general  law,  while 
the  other  may  consider  them  more  or  less  weighty  statements 
of  opinion,  which  cannot  have  any  such  effect.  A  declaration 
by  two  countries  that  they  mean  to  extend  to  each  other  the 
benefits  of  their  domestic  law  implies  that  their  domestic  pro- 
tection is  substantially  the  same  in  quality  and  amount,  and 
if  this  is  not  so  the  declaration  cannot  well  have  its  proper . 
effect. 

An  example  of  this  is  a  case  which  arose  under  the  Belgian 
law  of  1855,  giving  protection  to  French  limited  companies 
under  condition  of  reciprocity.  Belgian  limited  liability  com- 
panies were  in  France  allowed  a  locus  standi  only  in  virtue  of 
judicial  decisions,  which  in  that  country  are  not  binding  as 
law ;  in  consequence,  Belgiiun,  considering  the  protection  thus 
accorded  to  rest  on  too  insecure  a  basis,  held  that  the  condition 
of  reciprocity  had  not  been  satisfied,  and  refused  to  recognise 
the  rights  of  French  companies. 

Differences  in  the  Domestic  Interpretation  of  Terms. — The 
stability  of  the  international  contract  may  be  threatened  not  only 
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by  differences  regarding  the  nature  of  the  protection  for  which  it 
provides,  but  also  by  differences  regarding  the  capacity  of  the 
persons  whom  it  is  intended  to  benefit.  .  Where  this  is  so,  the  rule 
of  international  law,  that  terms  having  a  different  legal  meaning 
in  different  States  are  to  be  understood  in  the  sense  given  to 
them  in  the  State  to  which  they  apply,  may  sometimes  meet 
the  case.  *  Domicile'  in  connection  with  copyright  is  an 
important  subject,  and  the  meaning  of  the  term  varies  widely 
in  different  countries :  even  *  inhabitant '  receives  diverse 
interpretations,  e.g.  under  Austrian  law  a  person  must  be 
domiciled  to  rank  as  such,  while  in  Italy  the  word  is  applied 
to  everyone  living  in  a  commime  and  registered  as  a  resident.^ 
And  so  with  international  copyright,  the  interpretation  of 
terms  included  in  the  agreement  for  reciprocity  may,  in  cases 
where  there  is  conflict,  be  settled  by  this  rule  ;  the  law  of  the 
country  with  respect  to  which  the  meaning  is  to  be  applied 
defining  the  circumstances  under  which  a  person  is  entitled  to 
protection. 

*  '  By  the  treaty  of  1866  it  was  stipulated  between  Austria  and  Italy  that  inhabi- 
tants of  the  provinces  ceded  by  the  former  power  should  enjoy  the  right  of  with- 
drawing with  their  property  into  Austrian  territory  during  a  year  from  the  date 
of  the  exchange  of  ratifications.  .  .  .  The  language  of  the  treaty  .  .  .  had  not 
an  identical  meaning  in  the  two  countries.  As  the  provision  referred  to  territory 
which  was  Austrian  at  the  moment  of  the  signature  of  the  treaty  the  term 
<<  inhabitant "  was  construed  in  conformity  with  Austrian  law.* — Hall,  JVeatiu 
01  Int^rtuUianal  LatOy  p.  353. 
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SECTION  IV. 

BECIPBOOITY  AND  ITS  MODES,     PEOTEOTION 
WITHOUT  BECIPEOCITY, 

Reciprocity,  specific  and  general — Reciprocity  is  in  theory  unsatisfactory 
becaase  indefinite— But  in  practice  satisfactory — Unconditional  protection 
by  statute — ^The  French  Decree  of  1852 — Assimilation  of  rights  and 
assimilation  of  protection. 

The  diflScuIty  of  estimating  what  is  the  exact  value  of  the 
willingness  or  intention  of  any  given  country  to  grant  reci- 
procal protection,  and  the  uncertainty  as  to  whether  a  proper 
acceptance  has  been  made,  or  as  to  the  construction  of  an 
established  treaty,  are  small  compared  with  that  of  dis- 
crepancies which  of  necessity  exist  between  the  values  of 
protection  in  different  countries.  Such  discrepancies  neces- 
sarily impair  the  completeness  of  the  reciprocity  which  forms 
the  consideration  binding  the  agreement. 

Beciproeity,  Specifio  and  (General. — Reciprocity  may  be  either 
(1)  specific  or  (2)  general,  and  may  range  in  value  from  the 
complete  assimilation  on  each  side  of  the  rights  of  foreigners 
to  those  of  natives  to  the  mutual  concession  of  a  few  definite 
rights  to  authors.  General  reciprocity  is  often  accompanied 
in  practice  by  specific  provisions  on  certain  matters,  as  in  the 
early  days  of  the  German  Confederation,  when  the  Decree  of 
1837  added  a  specific  protection  for  ten  years  throughout  the 
Germanic  States  to  the  general  reciprocity  which  was  agreed 
upon  in  the  Decree  of  1832. 

In  the  case  of  specific  reciprocity  the  danger  of  inequality 
is  minimised,  but  general  reciprocity  is  open  to  the  objection 
indicated  above ;  though  there  may  be  a  perfect  agreement. 
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the  contents  of  the  respective  protections  afforded  by  the  two 
States  may  vary  greatly.  It  may  even  be  found,  as  was  the 
case  with  Wiirtemberg  in  1832,  that  one  of  the  countries 
grants  no  statutory  protection  to  its  own  natives  and  that 
therefore  on  its  side  the  reciprocity,  which  consists  in  granting 
to  authors  belonging  to  the  other  country  the  same  protection 
as  it  gives  its  own,  is  absohitely  barren.  Apart  from  such 
flagrant  cases  of  inequality  as  this,  it  is  obvious  that  in  the 
absence  of  specific  provisions  reciprocity  may  often  be  incom- 
plete. Where  this  is  so  delicate  problems  are  likely  to  arise 
from  which  international  complications  will  sometimes  result.^ 

Beoiprooity  is  in  theory  nnsatisbeUiry  beeause  indefinite. — 
One  of  the  objections  raised  against  reciprocity  is  based  on 
its  necessary  incompleteness.  Where  it  obtains,  one  of  the 
two  contracting  States  is  generally  obliged  to  give  to  the 
foreign  author  rights  greater  in  both  duration  and  content 
than  its  own  authors  get  in  return — ^this  is  because  of  the 
impossibility  of  estimating  accurately  the  value  of  any  given 
domestic  protection,  which  puts  the  establishment  of  a  perfectly 
fair  agreement  out  of  the  question.  The  value  of  protection 
in  a  given  State  depends  on  the  number  and  average  intellect 
of  its  people,  on  the  extent  of  the  domestic  recognition 
accorded  to  various  literary  and  artistic  works,  and  on  its 
ideas  as  to  the  admission  to  copyright  of  certain  classes  of 
subjects,  such  as  photographs,  works  of  architecture,  etc. 

But  is  in  practice  satiflfiEUstory. — The  opponents  of  the 
doctrine  of  reciprocity  close  their  eyes  to  the  existence  of 
any  reciprocity  short  of  the  absolute ;  they  reject  reciprocity 

1  It  must  be  mentioiied  that,  instead  of  involving  the  grant  of  the  same  ri^ht 
to  foreign  authors  as  to  natives,  general  reciprocity  may  take  the  form  of  a 
concession  of  the  same  proteetion  to  the  established  rights  of  foreigners  as  that 
which  is  accorded  to  those  of  natives.  In  the  former  case  foreigners  may  get  rights 
imreoognised  by  their  own  domestic  law,  while  in  the  latter  they  can  obtain  no 
further  rights  beyond  those  already  gained  by  them  in  the  country  of  origin. 
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as  it  exists,  but  fail  altogether  to  provide  a  suitable  substitute. 
Moreover  they  tax  the  principle  with  the  disadvantages  of 
conditions  which  do  not  properly  attach  to  it. 

According  to  Von  Bar,  who  decries  reciprocity,  desirable 
results  cannot  be  obtained  from  it  unless  the  municipal  laws  of 
the  different  States  are  to  a  considerable  extent  identical  in 
content.  We  may  well  admit  that  reciprocity  cannot  exist  in 
the  absence  of  some  common  elements,  since  it  is  on  these  that 
it  is  based  ;  but  we  cannot  on  that  account  agree  with  Yon  Bar 
that  the  principle  is  therefore  practically  fruitless.  It  is  fairly 
obvious  that  aU  civilised  codes  present  many  common  features ; 
and  especially  is  this  so  in  the  case  of  copyright.  In  spite  of 
all  the  arguments  against  the  principle,  it  is  clear  therefore  that, 
except  in  the  few  cases  where  universal  protection  is  freely 
granted,  the  choice  inevitably  lies  between  recognition  on  such  a 
basis  and  no  protection  at  all.  Hence  a  country  has  nothing 
to  lose  and  something  to  gain  by  the  adoption^  of  reciprocity; 
for,  however  inadequate  the  protection  it  gets  in  this  way  may 
be,  so  far  as  it  goes  it  acts  as  a  deterrent  to  piracy. 

Few  publishers  and  authors  are  aware  of  the  exact  extent 
of  the  protection  to  which  the  works  of  a  particular  foreign 
country  are  entitled  under  its  domestic  law,  even  when  they 
know  that  some  protection  exists.  ^  All  rights  reserved '  is 
generally  a  sufficient  warning,  and  does  not  call  for  an  exact 
knowledge  of  the  rights  of  the  work  in  its  country  of  origin.. 
Therefore,  although  reciprocity  has  been  characterised  as 
unsound  and  incompatible  with  the  true  principles  of  the 
recognition  of  the  right  to  copyright,  it  is  the  most  satisfactory 
basis  of  international  protection.     It  might  be  dispensed  with 


•  >  The  e£Fect  of  a  merely  impending  treaty  embracing  the  condition  of  recipro- 
city was  Been  in  the  desertion  of  the  printers  and  pubUshers  of  piratical  reprints 
from  Brussels,  the  centre  of  the  trade  in  international  infringements,  prior  to  the 
Belgian  treaty  with  France  in  1852. 
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if  every  nation  would  on  its  own  account  consent  to  assimilate 
the  rights  of  foreigners  to  those  of  its  own  subjects,  or  even 
to  assimilate  the  protection  given  in  two  cases,  without  treaty 
or  other  contract  conditional  on  reciprocity.  This  speculation, 
however,  does  not  belong  either  to  the  science  of  law  or  that  of 
practical  economics. 

Unconditional  Protection  by  Statate. — ^The  method  of  estab- 
lishing international  recognition  by  unilateral  declaration  of 
intention  to  protect  the  rights  of  foreigners  without  condition 
of  reciprocity  has,  however,  actually  been  adopted  by  the 
three  countries  mentioned  above,  i.e.  France,  Belgimn,  and 
Luxemburg. 

But  even  here,  as  we  have  shown,  its  full  effect  has  in 
practice  been  derogated  from  by  means  of  treaties  in  the 
case  of  certain  important  countries.  The  absence  of  the  other 
countries  from  the  list  is,  it  may  safely  be  surmised,  due  either 
to  apathy  or  to  unwillingness  on  their  part  to  pay  for  what 
they  could  get  for  nothing  :  it  can  scarcely  have  been  doubt 
as  to  the  permanency  of  the  statutory  protection.  Nor  is  it 
just  to  suppose,  as  has  been  suggested,  that  those  countries 
which  entered  into  treaties  did  not  know  the  real  state  of 
affairs.  Doubtless  many  of  them  were  perfectly  willing  to 
make  a  return  for  the  protection  which  was  given  to  them,  even 
in  the  absence  of  means  of  compulsion. 

Pouillet  and  other  leading  French  writers  on  the  subject  of 
International  Copyright  forcibly  express  their  views  upon  the 
practical  and  well  calculated  application  of  the  wise  generosity 
of  their  country  which,  from  whatever  motives,  has  adopted 
the  highest  standard  of  recognition  of  the  rights  of  authors 
both  in  its  domestic  law  and  in  its  international  relations. 
But  to  give  protection  without  condition  of  reciprocity,  and 
then  to  qualify  it,  as  France  has  done,  by  particular  arrange- 
ments in  the  case  of  those  coimtries  which  are  willing  to  act 
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justly,  leaves  the  advantage  with  those  which  refuse  to  enter 
into  any  agreement,  and  detracts  from  the  consistency  of  the 
principle. 

The  French  Decree  of  1852. — The  French  law  embodying 
the  principle  of  universal  protection,  which  was  also  adopted 
by  Belgium  in  1886  and  by  Luxemburg  in  1898,  has  frequently 
been  interpreted  as  bringing  about  complete  assimilation  of 
the  rights  of  foreigners  to  those  of  natives,  whatever  the 
rights  which  the  former  enjoy  in  the  country  of  origin.  A 
glance  at  the  articles  of  the  Decree  of  1852  would  at  first 
sight  appear  to  confirm  this  view.  These  articles  run  as 
follows : — 

Art.  1.     *The  infringement  on  French  territory  of  works 
published  abroad  and  mentioned  in  the  penal  code  con- 
stitutes an  offence.' 
{Art.  2  deals  only  with  sales,  exportation,  and  forwarding.) 
Art.  3.     *  The  offences  dealt  with  in  the  preceding  article 

shall  be  punished  conformably  with  the  penal  code.' 

Art.  4.     '  Nevertheless  no  action  shall  be  admitted  unless 

with  the  accomplishment  of  the  conditions  required  with 

reference  to  works  published   in  France,  especially  by 

Sec.  6  of  the  law  of  the  19th  July  1793.' 

Assimilation  of  'Sights'  and  Assimilation  of  < Protection.' — 

But   Darras   maintains   that   the  Miberal   principle'   of   the 

Decree  is  merely  to  permit  the  alien  to  enjoy  in  France  the 

rights  given  him  by  his  own  country,  and  this  view  is  supported 

by  Lyon-Caen  and  other  authorities.^     Darras'  contention  is 

that  the  Decree  *  accords  simply  the  same  penal  protection '  to 

both  foreigner  and  native ;  if,  he  says,  the  preceding  articles 

of  the  Decree  had  brought  about  complete  assimilation,  the 

legislator  would  not  have  introduced  Art.  4  by  the  adversative 

*  See  Lyon-Cae&,  Lois  franfaitc*  et  etrangereB  sur  la  propriete  litteraire  d 
art\9t\g[He^  p.  37,  n.  3. 
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^  neyerthelesB,'  but  would  have  employed  such  a  term  as 
^  consequently.'  The  argoment  scarcely  appears  irresistible  ; 
but,  supported  as  it  is  by  the  opinion  of  the  best  authorities 
and  by  diplomatic  practice,  the  view  of  ^  assimilation  of  pro- 
tection '  as  against  total  *  assimilation  of  rights '  may  safely  be 
adopted  as  correct. 

It  is  extremely  important  to  distinguish  between  these  two 
things ;  for,  while  assimilation  of  the  rights  of  aliens  to  those 
of  natives  may  result  in  the  former  gaining  rights  which  they 
do  not  enjoy  under  their  own  domestic  law,  assimilation  of 
protection  can  confer  no  right  whatever  beyond  those  ahready 
gained  in  the  country  of  origin.  Both  modes  of  recognition 
however  furnish  an  absolute  protection  which  is  measured  by 
a  definite  standard  indicated  by  the  terms  (a)  the  rights,  and 
{b)  the  protection,  accorded  to  native  authors. 
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SECTION    V. 

PROTECTION  BY  TREATY. 

Position  of  Treaties  in  English  law — Advantages  and  disadvantages  of 
Treaties — ^The  effect  of  settled  arrangements — Treaties  draw  attention  to 
disputed  points — ^Treaty-making  a  slow  process—Copyright  should  not  be 
dealt  with  in  commercial  Treaties — Injustice  of  such  inclusion  adversely 
criticised — ^The  *  most  favoured  nation  clause  * — Effect  of  war  on  com- 
mercial Treaties. 

According  to  the  rules  of  international  law  a  treaty 
may  be  validly  made  by  agreement  between  State  negotiators 
accredited,  either  for  the  specific  purpose,  or  in  virtue  of 
general  power  belonging  to  their  office,  followed  by  express  or 
tacit  ratification^  on  the  part  of  the  supreme  treaty-making 
power  of  the  State.' 

Usage  has  not  prescribed  any  necessary  form  of  inter- 
national contract :  definite  offer  and  acceptance'  by  competent 
authorities  are  its  only  essentials.  'Between  the  binding 
force  of  contracts,  which  barely  fulfil  these  requirements, 
and  those  which  are  couched  in  solemn  form,  there  is  no 
difference.  From  the  moment  that  consent  on  both  sides 
is  clearly  established,  by  whatever  means  it  may  be  shown, 

'  This  ia  interpreted  very  liberally  on  occasions,  e,ff,  a  truce  may  be  made  by 
acknowledgment  of  the  white  flag,  when  it  takes  effect  as  a  treaty  merely  in 
virtue  of  a  general  recognition  by  the  supreme  power  of  the  validity  of  this 
method. 

'  See  Hall,  Treaiite  on  International  Law,  p.  345. 

>  '  A  valid  agreement  is  therefore  concluded  as  soon  as  one  party  has  signified 
his  intention  to  do  or  to  refrain  from  a  given  act,  conditionally  upon  the 
acceptance  of  his  declaration  of  intention  by  the  other  party  as  constituting  an 
engagement,  and  as  soon  as  such  acceptance  is  clearly  indicated/ — Hall, 
Treatite  on  International  Law,  pp.  348,  344. 
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a  treaty  exists  of  which  the  obligatory  force  is  complete.'^ 
Hence  a  valid  international  agreement  may  be  made  by 
declaration  and  answer  or  by  exchange  of  notes  :  thus  the 
assurance  of  reciprocal  protection  which  was  given  by  Lord 
Salisbury  to  the  United  States  in  order  to  satisfy  Section  13 
of  the  Act  of  Congress  of  1891,  was  accepted  as  creating 
a  binding  arrangement  with  Great  Britain,  which  country  was 
therefore  admitted  by  proclamation  of  the  President  to  the 
benefit  of  the  Act. 

Podtion  of  Treaties  in  English  Law. — In  this  chapter  the 
modes  of  establishing  international  recognition  have  been 
divided  into  protection  by  statute  and  protection  by  treaty ; 
but  in  the  English  law  of  international  copyright  there 
is  not  that  distinction  between  diplomatic,  legal,  and  de- 
clarative measures  which  is  made  by  French  writers.  Our 
International  Copyright  Acts  have  always  been  made  with 
treaties  in  view,  some  to  adopt  ^  those  already  made,  e.^. 
the  Act  of  1852,  which  gave  a  legal  sanction  to  the 
treaty  made  with  France  in  1851,  and  others  to  give  power 
to  the  Crown  to  carry  out  contemplated  arrangements  by 
means  of  Orders  in  Councils,  as  was  done  by  the  Acts  of 
1844,  1852,  and  1886.  Treaties  usually  become  law  in 
virtue  of  Orders  in  Council  made  under  general  powers 
given  by  Acts  of  the  latter  class. 

Advantages  and  Disadvantages  of  Treaties. — There  can  be 
no  doubt  that  in  copyright  as  well  as  in  other  matters 
treaties  possess  great  advantages.  They  can  be  arranged  for 
a  period  long  enough  to  give  the  publisher  sufficient  time 
to  reap  the  advantage  of  his  venture  on  the  foreign 
market,  while  provision  may  be  made   for  their  renewal  at 

'  HaU,  Trratiuim  ItiterHotiwial  Late,  p.  344. 

'  The  Monkswell  Bill  of  1901  provides  for  the  complete  adoption  of  tiie  Benie 
ConTeation  as  revised  at  the  Paris  Conference  in  1896. 
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intervals  sufficiently  short  to  provide  opportunities  for  that 
frequent  revision  which  continuous  advance  in  international 
conceptions  of  copyright  makes  necessary.  A  copyright 
treaty  presents  an  opportunity  for  a  direct  and  honest 
solution  of  the  various  questions  which  are  at  issue  with 
regard  to  the  rights  of  authors  of  the  contractii^  countries; 
and  the  international  arrangement,  being  of  full  contractual 
force,  puts  matters  on  the  most  substantial  basis. 

The  effeet  of  settled  arrangements. — It  has  been  objected 
that  treaties  retard  progress,  revision  being  impossible  until 
the  expiration  of  the  stipulated  term.  The  obvious  reply  to 
this  is  that  at  the  outset  the  contracting  parties  may  fix  what- 
ever number  of  years  they  think  convenient,  or  may  even 
follow  the  rule  of  the  Berne  Convention  and  make  the  treaty 
terminable  at  a  year's  notice.  Moreover,  when  the  parties 
are  ready  for  progress  they  can  always  by  mutual  consent 
cut  short  the  interval  fixed.  Apart  from  this,  the  objection 
in  question  applies  to  all  copyright  Acts,  whether  international 
or  municipal :  experience  has  shown  that  the  institution  and 
revision  of  copyright  statutes  is  difficult  and  slow  compared 
with  legislation  on  matters  which  command  the  popular 
attention. 

The  inability  on  the  part  of  a  State  to  denounce  a  treaty  at 
will  is  not  without  a  corresponding  advantage,  for  the  other 
contracting  party  is  equally  bound  for  the  same  time.  It  is 
significant  of  the  development  of  modem  commerce  that 
calculations  and  arrangements  are  often  noW  made  in  anticipa- 
tion of  transactions  in  the  far  future,  in  many  cases  even 
beyond  the  life  expectation  of  the  parties.  A  fair  degree  of 
permanency  in  diplomatic  arrangements  which  affisct  trade  is 
therefore  essential :  and  this  is  particularly  true  in  reference 
to  copyright,  which,  in  the  absence  of  international  agree- 
ment, entirely  loses  its  commercial  value  in  a  foreign  country. 
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Treaties  draw  attention  to  disputed  points. — The  fact,  claimed 
by  some  as  an  advantage,  that  copyright  treaties  finally  settle 
delicate  matters  of  dispute  between  the  parties,  is  regarded  in 
the  contrary  way  by  others.  According  to  the  latter,  to  call 
public  attention  to  details  of  controversy  may  wound  national 
susceptibilities  and  is  therefore  imwise.  But,  on  the  other 
hand,  not  to  do  so  is  merely  to  postpone  the  evil  and  to  give 
repeated  occasion  for  friction.  In  any  case  a  treaty  is  a 
contract ;  and  it  presents  the  ordinary  opportunities  for  in- 
cluding or  excluding  any  particular  matter. 

Treaty-makiiig  a  slow  process. — It  is  sometimes  urged  that 
the  making  of  treaties  is  slow  and  cumbrous,  and  many 
instances  of  this  fact  may  be  given.  Thus  the  task  of 
seciu*ing  treaties  with  the  German  States  in  connection  with 
the  establishment  of  copyright  recognition  throughout  the 
Confederation  occupied  Prussia  for  three  years.  But  it  must 
be  remembered  that  this  particular  case  was  the  first  of  its 
kind,  and  it  may  fairly  be  asked  what  substitute  for  the 
tedious  process  can  be  suggested. 

The  laboiu*  may  be  reduced,  as  France's  negotiations  after 
1852  show,  by  excellence  of  the  domestic  legislation  of  one  or 
both  of  the  parties ;  and  while  the  success  of  the  first  treaty 
may  operate  to  induce  other  States  to  enter  into  negotiations, 
the  extra  trouble  involved  decreases  in  proportion  to  the 
number  of  treaties.  In  fact,  as  in  the  case  of  the  Berne  Con- 
vention, it  is  possible  for  a  multiple  treaty  to  be  contracted 
between  a  large  number  of  States  at  a  time. 

Copyright  should  not  be  dealt  with  in  Commercial  Treaties. — 
Though  there  is  a  stage  when,  owing  to  the  growth  in 
human  needs,  even  intellectual  productions  become  ordinary 
objects  of  commerce,  yet  the  question  of  the  rights  which 
exist  in  intellectual  works  and  that  of  their  international 
treatment   need   separate   consideration :    the    protection    of 
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copyright  Bhould  not  be  made  dependent  upon  the  changes 
in  the  world's  market.  It  is  only  by  regarding  copyright 
apart  from  other  matters  that  it  is  possible  to  give  it  that 
delicate  consideration  which  such  an  abstract  commodity 
requires. 

In  international  relations  particularly  this  holds  good.  The 
custom  of  nations  makes  a  marked  distinction  between  its 
treatment  of  the  private  rights  of  foreigners  where  bales  of 
cotton^  and  foreign  intellectual  publications  are  concerned: 
property  in  the  latter  is  recognised  grudgingly. 

Even  when  a  State  rises  superior  to  the  general  custom 
in  this  respect,  it  often,  clumsily  enough,  treats  commercial 
matters  and  author's  rights  together  in  such  a  way  as  to 
work  injury  to  the  latter.  On  the  motion  of  M.  Renault,  the 
International  Congress  held  at  Paris  in  1878  reconunended 
the  abolition  of  the  practice  of  incorporating  copyright  pro- 
visions with  conunercial  treaties,  but,  in  spite  of  its  evils,  this 
still  continues.  Stipulations  for  the  recognition  of  intellectual 
rights  are  frequently  mixed  up  with  questions  of  tariffs  on 
various  classes  of  goods  and  those  affecting  many  other 
trade  interests. 

To  this  there  would  be  less  objection  if  the  nature  of  the 
problems  involved  in  the  protection  of  author's  rights  was 
fully  known,  and  if  these,  together  with  the  relative  values  of 
the  intellectual  and  material  products,  could  be  settled  by  the 
draftsman  at  the  outset.  But,  in  addition  to  the  risk  of  the 
proper  data  not  being  within  his  knowledge,  it  is  to  be  feared 
that,  if  in  the  process  of  negotiation  any  of  the   proposed 

>  *  The  law  of  natioiiB,  being  in  great  part  a  body  of  customary  rulee,  depends 
upon  the  practice  of  nations ;  and  what  has  not  been  practised  cannot  be  affirmed 
to  be  part  of  that  law.  But  the  real  equity  of  the  case,  founded  in  the  principles 
which  gOTem  other  rights,  requires  that  the  author^s  interest  in  his  book  should 
be  respected  throughout  the  globe,  as  much  as  the  interest  of  a  merchant  in  a 
bale  of  goods.* — Curtis,  Law  of  Copyright ^  p.  22. 
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contents  of  the  treaty  have  to  be  sacrificed,  the  provisions  deal- 
ing with  intellectual  rights  will  be  eliminated  in  fayonr  of  the 
others.  However,  this  is  not  always  the  case  ;  the  action  of 
France  in  reference  to  its  commercial  treaty  of  1852  with 
Belgium  provides  an  illustration  of  the  making  of  commercial 
concessions  in  order  to  secure  international  recognition,  though 
here  the  commercial  value  of  the  intellectual  productions  in 
question  was  undoubtedly  great. 

Lqnfftioe  of  sneh  Inolasion  Adversely  CritLdsed. — The  injus- 
tice of  embodying  provisions  relating  to  intellectual  rights  in 
commercial  arrangements  has  often  been  emphasised  by  literary 
and  artistic  Conferences.  Attention  has  been  drawn  to  the 
lack  of  a  right  conception  of  the  nature  of  intellectual  rights 
which  is  indicated  by  their  incorporation  in  commercial  treaties, 
and  to  the  difficulties  which,  when  the  exigencies  of  trade  and 
the  pecuniary  interests  of  the  parties  have  to  be  taken  into 
account,  beset  the  commencement  and  termination  of  the 
treaty  at  appropriate  times. 

In  a  commercial  treaty  ^  discussion  may  be  limited  to  the 
difficulties  arising  out  of  commercial  relations  and  the  prin- 
ciples of  intellectual  rights  ignored  almost  entirely  ;  in  such  a 
case  the  interests  of  copyright  would  have  no  assured  to- 
morrow.'* Why  should  the  fate  of  literary  and  artistic 
agreements  follow  the  fluctuations  of  markets,  and  be  bound 
up  artificially  with  that  of  matters  with  which  the  subject  has 
no  connection  ?  Bomberg's  report  presented  to  the  Copy- 
right Congress  at  Brussels  in  1884  shows  the  inconvenience 
of  such   treaties  as  that  between  France  and  Holland'  in 

1  Danas,  Dtt  Droit  de«  Auteurs  et  des  Artistes ^  p.  657,  n.  1. 

'  '  In  Art.  14  of  the  treaty  of  commerce  and  navigation  between  France  and 
Holland  (July  25,  1840),  the  regulation  of  the  question  of  intellectual  rights  was 
promised  at  a  later  date.  Owing  to  Tarious  circumstances,  into  the  details  of 
which  we  need  not  now  enter,  the  literary  convention  did  not  come  into  force 
until  1855.*— Danas,  Du  Droit  des  Autewi  et  det  Artittet,  p.  202. 
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which  copyright  matters  were  mingled  with  questions  relating 
to  shipping  and  commerce.  '  On  the  day  when  the  merchants 
of  Havre  and  the  shipowners  of  Rotterdam  are  no  longer 
able  to  agree,  literary  infringement  will  once  more  be  at 
liberty  to  set  up  its  workshops  at  the  Hague.'  ^ 

The  '  Most  Favoured  Nation  Clause.* — ^According  to  Yon  Bar, 
the  most  favoiu*ed  nation  clause  is  entirely  unsuited  for  con- 
ventions relating  to  copyright.  But,  though  the  insertion  of 
this  clause  in  a  treaty  with  one  State  '  may,  perhaps,  impair  the 
full  operation  of  the  treaty  concluded  with  another  State,  there 
need  be  little  fear  of  this  being  the  ease  with  regard  to  intel- 
lectual property.'^  The  most  favoured  nation  clause  presents 
a  perfectly  fair  consideration  on  either  side  in  an  international 
agreement,  but  if  this  is  inserted  difficulties  may  arise  when 
revision  of  arrangements  with  the  same  party  is  desirable,  and 
obstacles  may  present  themselves  to  the  making  of  treaties 
with  other  States  imless  it  is  convenient  to  introduce  the 
clause  there  also.  Of  the  fairness  of  the  clause,  Darras  says  : 
'  If  the  Spaniards  are  more  completely  protected  in  France 
than  are  the  English,  there  results  certainly  an  inequality, 
but  this  fact  does  not  by  itself  cause  any  prejudice  to  the 
English.' 

The  policy  of  introducing  the  most  favoured  nation  clause 
into  treaties  has  been  fully  adopted  by  France.  In  1891  it 
had  no  fewer  than  five  Conventions  embodying  the  principle, 
those  with  Spain  1880,  Germany  1883,  Italy  1884,  being  still 
in  existence  :  the  Belgian  treaty  of  1881,  however,  was  de- 
nounced in  1891,  and  in  the  same  year  the  Swiss  agreement 
of  1882  was  also  repudiated,  Belgium  and  Switzerland  taking 
this  action  as  a  measure  of  retorsion,  on  account  of  commercial 
disputes. 

^  jyama,  Du  Droit  dn  Auteurt  et  des  ArtisteSy  p.  657,  n.  1. 
'  Paquy,  Th^  de  doetorat,  p.  187. 
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The  copyright  treaty  of  1851  between  France  and  Great 
Britain,  now  no  longer  in  force,  contained  preferential  clauses  ; 
it  provided  for  a  reduction  in  the  duties  payable  on  books, 
prints,  drawings,  and  musical  works  published  in  France  and 
imported  into  Great  Britain.  It  further  enacted  that  ^the 
rates  of  duty  .  .  .  shaU  not  be  raised  during  the  continuance 
of  the  present  Convention ;  and  that  if  hereafter,  during  the 
continuance  of  this  Convention,  any  reduction  of  those  rates 
should  be  made  in  favour  of  books,  prints,  drawings,  or  musical 
works  published  in  any  other  country,  such  reduction  shall 
be  at  the  same  time  exiKnded  to  similar  articles  published  in 
France.'* 

EflEbet  of  War  on  Commerdal  Treaties. — Treaties  of  com- 
merce are  generally  annulled  by  a  declaration  of  war;  and 
this  fact  becomes  of  great  importance  to  the  author  where 
copyright  provisions  are  contained  in  a  commercial  treaty. 

The  idea  that  on  the  declaration  of  war  all  the  subjects 
of  one  State  were  supposed  to  be  enemies  of  the  other  has 
been  replaced  in  modem  times  by  a  more  tolerant  view.  The 
example  set  by  the  English  Government  in  1756,  when  it 
allowed  French  persons  then  in  the  country  to  remain  during 
the  war,  has  frequently  been  copied  ;  and  now  it  is  practically 
certain  that,  if  separate  copyright  arrangements  were  in  force 
at  the  commencement  of  hostilities,  the  intellectual  work  of  a 
foreigner  would  be  free  from  molestation. 

Commercial  treaties  are,  however,  as  has  been  stated,  usually 
annulled  by  the  outbreak  of  war,  and  this  fact  has  great  bearing 
upon  our  subject,  for  when  copyright  provisions  are  embodied 
in  them  these  naturally  lapse  with  the  treaties.  For  example, 
during  the  Franco-Prussian  war  of  1870  and  1871  the  com- 
mercial treaties  in  which  the  copyright  relations  between  France 

^  Burke,  77ie  Law  of  Iniematumal  Copyright  hetwem  EngUmd  and  France^ 
p.  92. 
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and  the  Germanic  States  were  determined  became  inoperative. 
When  they  were  renewed  in  1871,  nine  States  were  not 
included,  and  it  was  not  imtil  after  a  lapse  of  twelve  years 
that  the  omission  was  remedied  in  a  fresh  treaty. 

The  injury  caused  to  the  best  interests  of  copyright  by 
dealing  with  it  in  commercial  treaties  is  therefore  not  solely 
the  direct  result  of  war.  The  effect  of  war  is  not  always 
repaired  at  its  close,  for  with  the  restoration  of  peace  pressing 
matters  of  trade  have  to  be  adjusted,  and  copyright  protection 
is  then  not  usually  regarded  as  of  the  most  urgent  importance. 
Copyright  is  of  such  cosmopolitan  nature  that  it  should  be 
rendered  independent  of  such  influences,  and  form  the  subject 
of  a  separate  agreement. 
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SECTION  VI. 

THE  POSSIBLE  CONFLICT  OF  TREATIES. 

Possible  conflict  with  domestic  law — ^Possible  conflict  with  other  Treaties 
— ^The  Rules  of  the  Berne  Convention  as  to  conflicting  Treaties. 

Potable  oonlliot  with  DomeitiG  Law. — It  is  out  of  the 
question  for  two  countries  to  think  of  entering  into  any  sort 
of  copyright  treaty  with  one  another,  unless  their  domestic 
systems  of  law  have  many  elements  in  conmion.  The  general 
idea  of  the  nature  of  copyright,  and  the  general  principles 
upon  which  the  author's  protection  is  based,  must  at  least  be 
the  same  in  both  systems — and,  in  matters  of  detail,  the  more 
closely  the  provisions  of  the  two  codes  approach  one  another 
the  better  will  be  the  chance  of  success  for  the  treaty.  If 
there  is  any  great  divergence  between  the  two  systems  of  law, 
the  establishment  of  the  treaty  will  be  difficult,  and  even  when 
it  has  been  completed  there  will  be  great  danger  of  misunder- 
standings and  of  disputes  as  to  the  way  in  which  it  is  to  be 
carried  out.  Under  arrangements  for  reciprocity,  a  country 
cannot  well  know  what  it  is  going  to  receive  imless  it  can 
take  its  own  law  as  at  least  a  rough  guide.  That  Russia  has 
at  the  present  time  no  copyright  treaties  with  other  countries 
is  doubtless  due  to  the  fact  that  her  copyright  legislation  is 
altogether  out  of  harmony  with  that  of  the  more  highly 
civilised  countries  of  the  world. 

In  order  to  make  the  negotiation  of  treaties  easy  and  to 
secure  success  for  them  when  made,  it  is  necessary  for 
every  country  to  keep  well  abreast  of  the  times,  to  take  note 
of  the  development  of  international  opinion  on  the  subject  of 
copyright,  and,  when  opportunity  offers  for  the  reform  of  its 
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own  law,  to  give  its  full  consideration  to  the  existing  laws  of 
other  States,  with  a  view  to  imitating  what  is  best  in  them 
and   rejecting  what  is  worst.     In  this  way  the  process  of 
•  assimilation  and  advance  is  carried  on. 

When  the  domestic  laws  of  two  States  are  sufficiently  alike 
to  admit  of  the  conclusion  of  a  satisfactory  treaty  between 
them,  it  is  still  necessary  for  each  to  take  care  that,  in  entering 
into  such  a  treaty,  it  does  not  pledge  itself  to  provisions  con- 
flicting with  that  part  of  its  domestic  law  which  is  dissimilar 
from  that  of  the  other  State.  At  the  present  time  countries 
are  not  given  to  examining  their  laws  exhaustively  as  a  pre- 
liminary to  treaty  negotiations.  Hence  it  sometimes  happens 
that  in  accepting  what  appears  to  be  a  perfectly  harmless 
proposal  a  State  involves  itself  in  future  difficulties,  simply 
because  the  proposal  in  question  embodies  the  other  party's 
view  of  the  law  and  not  its  own.  This  is  a  danger  against 
which  it  is  necessary  to  take  adequate  precautions. 

Possible  oonfliot  with  other  Treaties. — When  a  country  which 
is  thinking  of  entering  into  a  treaty  has  one  or  more  treaties 
with  other  States  already  in  force,  it  is  necessary  for  it  to  use 
all  due  care  in  order  to  prevent  the  insertion  in  the  new 
treaty  of  any  provisions  which  shall  conflict  with  its  existing 
obligations  imder  the  old  agreements.  As  an  example  of  the 
anomalies  which  may  result  from  carelessness  in  this  respect, 
Darras  points  out  that  a  German  author  who  publishes  his 
work  in  Belgium  has,  imder  the  rules  of  the  treaties  made  by 
France  with  Belgium  and  Germany  respectively,  the  choice  of 
one  of  two  periods  of  protection  in  France.  As  the  author  of 
a  Belgian  work^  he  may  claim  the  domestic  period  of  the 
Belgian  Law,  i.e.  life  plus  fifty  years  :  while  as  a  German 
author^  he  can  claim  only  the  domestic  period  of  the  German 
Law,  ue.  life  plus  thirty  years.  As  a  matter  of  fact  he  would 
probably  get  the  longer  period  of  protection,  but  the  example 
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shows  that  it  is  adTisable  for  a  country  which  is  contemplating 
the  conclusion  of  a  number  of  treaties  to  adopt  at  the  outset 
certain  definite  lines  of  policy  and  to  follow  them  out  in  every 
case ;  so  that  each  treaty  becomes  part  of  a  consistent  whole 
and  not  an  isolated  transaction  which  may  come  into  conflict 
with  others.^ 

The  rnkt  of  flie  Berne  CenYention  as  to  oonflictiiig  Treaties. — 
Where  an  International  Union  is  established,  it  is  usually  part 
of  the  object  of  its  members  to  secure  umformity  of  treatment 
for  their  authors  throughout  the  territory  of  the  Union.  The 
success  of  any  such  purpose  is  likely  to  be  impaired  by  the 
existence  of  separate  treaties  between  the  countries  of  the 
Union.  In  the  case  of  the  International  Union  formed  at 
Berne  in  1886,  the  Berne  Convention  permits  such  separate 
treaties  to  subsist  so  long  as  they  confer  upon  authors,  or 
their  representatives,  rights  more  extended  that  those  granted 
by  the  Convention,  or  include  other  stipulations  not  contrary 
to  that  agreement.  This  is  a  sacrifice  of  the  principle  of 
uniformity  to  the  paramount  object  of  advancing  the  inter- 
national rights  of  authors.  As  a  matter  of  fact,  however,  the 
Convention  is  superseding  all  separate  treaties  between  Union 
countries.  No  fresh  ones  are  being  concluded,  and  year  by 
year  those  which  already  exist  are  being  denounced. 

1  According  to  the  general  rules  of  International  Law,  when  one  countiy  has 
made  separate  treaties  with  two  different  States  and  a  conflict  arises  between 
these  agreements  the  earlier  in  date  takes  precedence  over  the  later. 
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SECTION  VII. 

BEGI8TBATI0N,  DEPOSIT  OF  COPIES,  AND  OTHER 
FORMALITIES. 

Vexatious  conditionB  should  not  be  imposed  on  foreigners — ^Difficulties 
connected  with  deposit  of  copies — Formalities  under  the  Enghsh  Inter- 
national Acts. 

VexationB  conditions  should  not  be  imposed  on  foreigners. — 
An  international  agreement  for  reciprocal  protection  should 
be  made  as  simple  as  is  compatible  with  definiteness  :  each 
State  should  extend  to  subjects  of  the  other  exactly  the  same 
rights  as  it  grants  to  its  own  ^  and  should  not  seek  to  introduce 
any  complications  in  the  shape  of  conditions  and  formalities 
into  the  treaty.  It  is  unreasonable  that  a  State,  under  an  open 
or  veiled  threat  to  refuse  to  enter  into  a  projected  treaty,  should 
make  stipulations  for  the  acceptance  of  provisions  drawn  up 
in  the  interests  of  its  manufacturing  trade  or  tariffs,  whether 
it  wishes  these  to  be  inserted  in  the  treaty  itself  or  to  take 
effect  separately.  Copyright  arrangements  should  not  be 
hampered  by  such  provisions  as  the  one  insisted  upon  by  the 
United  States  in  1891  to  the  effect  that  aliens  must  set  up 
the  type  of  their  books  in  the  country  in  order  to  gain 
protection. 

In  addition  to  such  unreasonable  stipulations  as  these,  there 
are  others  which  are  commonly  adopted,  in  spite  of  the  fact  that 
many  persons,  even  in  the  countries  which  insist  upon  them, 
regard  them  as  troublesome  and  vexatious.    The  principal  of 

'  It  is  only  reasonable  that  an  author  who  wishes  to  have  his  work  protected 
in  a  foreign  country  should  make  himself  acquainted  with  the  conditions  on 
which  the  protection  of  native  works  depends  ;  though  it  is  desirable  that  in  all 
ooimtries  these  conditions  should  be  made  as  uniform  as  possible. 
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tbese  relate  to  deposit  of  copies  of  the  work,  r^istration  of 
title,  and  other  formalities,  which  have  almost  as  many 
yariations  in  mode  as  there  are  contracting  States.  The 
confusion  created  by  these  restrictions  is  such  that  the  total 
abolition  of  them  has  been  strongly  advocated;  but  it  is 
submitted  that  this  would  mean  a  present  simplification  at  the 
expense  of  an  increase  of  doubt  and  confusion  in  the  future : 
some  formality  by  which  the  commencement  of  the  term  of 
copyright  for  each  work  may  be  dated  seems  absolutely 
necessary. 

IHfleiiltiei  eonneeted  with  Deposit  of  Copies. — In  practice 
authors  who  wish  to  have  their  works  protected  in  a  foreign 
country  must  have  regard  to  the  following  possible  contin- 
gencies : 

(1)  Deposit  may  be  required  in  the  country  of  origin  ;  and 

(a)  may  also  be  required  in  the  foreign  State ;  or 

(b)  may  not  be  required  in  the  foreign  State. 

(2)  Deposit  may  not  be  required  in  the  country  of  origin ; 

but 
(a)  may  be  required  in  the  foreign  State ;  or 
(i)  may  not  be  required  in  the  foreign  State. 

(3)  In  countries  where  deposit  is  required  it  may  be  either 

(a)  A  condition  for  the  vesting   or  protection  of  the 

copyright;  or 

(b)  A  separate  obligation  incurred  by  the  fact  of  publi- 

cation, with  separate  penalties  attached — as  is 

the  case  in  England. 
An  author  who  belongs  to  a  country  which  does  not  exact 
deposit  of  copies  as  a  condition  of  the  vesting  of  copyright 
must  be  particularly  careful,  lest,  ignorant  of  any  such  require- 
ment, he  should  lose  the  protection  of  his  rights  in  foreign 
countries ;  and  even  an  author  who  belongs  to  a  country  which 
itself  requires  deposit,  may  wrongly  consider  the  performance 


flee.  tU.]       registration,  DEPOSIT  OF  COPIES,  ETC.  .161 

of  this  formality  in  the  country  of  origin  sufficient  to  fulfil  the 
demands  of  a  foreign  State  which  also  requires  deposit  of 
copies  within  its  own  borders. 

The  need  for  a  careful  examination  by  each  of  the  con- 
tracting parties  of  the  requirements  of  the  other's  domestic 
law  is  illustrated  by  a  misunderstanding  which  arose  under 
the  Prussian  Law  of  1837.  This  Act  adopted  the  principle 
of  general  legal  reciprocity;  and  it  was  thought  in  France 
that  the  Decree  of  1852,  which  granted  universal  protection 
to  aliens,  fulfilled  its  requirements  and  entitled  French  authors 
to  protection  in  Prussia.^  This  view  was,  however,  found  to 
be  erroneous.^  The  Decree  exacts  deposit  from  aliens  as 
a  condition  of  protection,  while  the  Prussian  law  imposed  no 
such  condition  ;  therefore,  as  an  absolute  reciprocity  did  not 
exist,  it  was  held  by  the  Prussian  Courts  that  France  could 
not  claim  protection  under  the  Prussian  statute,  although 
that  country,  pursuing  its  policy  of  universal  protection,  made 
no  difficulty  about  extending  the  protection  of  its  own  law  to 
Prussian  authors. 

Formalitlefl  imder  the  English  Xntemational  Acts. — In  Great 
Britain,  deposit  of  copies  and  registration  are  no  longer  exacted 
from  the  authors  of  foreign  books  entitled  to  the  protection 
of  the  law.  This  is  clear  from  the  terms  of  the  International 
Act  of  1886  (sec.  4),  which  provides  that  *  Where  an  order 
respecting  any  foreign  country  is  made  under  the  Inter- 
national Copyright  Acts,  the  provisions  of  those  Acts  with 
respect  to  the  registry  and  delivery  of  copies  of  works  shall 
not  apply  to  works  produced  in  such  country  except  so 
far  as  provided  by  the  order.'  The  exemption  is  recog- 
nised in  practice  at  Stationers'  Hall  and  the  British  Museum. 

^  Flataille  and  Huguet,  Code  Intematumal  de  la  Fropriki  InthutrielU  ArUatigue 
et  LittSrairey  p.  297. 

-  Klofltermann,  Iku  gei$t%ge  Eigenthum  (Berlin,  1871),  vol.  i.,  p.  59, 
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It  is  important  to  note  this,  as  the  section  of  the  Inter- 
national Act  of  1844  which  refers  to  registration  and  deposit^ 
is  not  expressly  repealed  by  the  1886  Act — ^a  fact  which  may 
account  for  the  existence  in  foreign  countries  of  a  widespread 
opinion  that  deposit  is  still  necessary  to  enable  foreign  works 
to  gain  protection  in  Great  Britain. 

It  has,  howeyer,  been  suggested  that,  as  under  the  1886 
Act  a  foreign  work  is  to  have  the  same  rights  as  if  produced 
in  the  United  Kingdom,  and  as  these  rights  only  exist  in 
virtue  of  yarious  domestic  Acts,  the  provisions  of  those  Acts 
as  to  registration  and  delivery  of  copies  must  apply,  apart 
altogether    from    such    extra    formalities   as   were   formerly 


>  ^egiitnition  axliL  DeUvery  of  Coplei  under  the  Eiigliih  Aeti. — ^Ab  there 
seemB  to  be  some  donbt,  eyen  in  England,  as  to  the  effect  of  the  proTiaoDB  of 
thoee  prior  Acts,  we  insert  them  here : — 

18Jfk  Act  (sees.  6-9)  unconditionally  provideB  for  the  registry  and  deliTery  of 
copies  at  Stationers*  Hall.  The  effect  of  sec.  4  (i)  of  the  1886  Act,  combined 
with  the  present  Orders  in  Council,  is  to  make  this  inapplicable  to  works  of  the 
present  treaty  countries. 

1869  Act  (sec.  8)  enacts  that  no  author  shaU  be  entitled  to  the  benefit  of  the 
Act  in  respect  of  the  translation  of  any  book  unless  registration  and  deposit  of 
the  original  work  be  made  within  three  calendar  months  of  its  first  publication  in 
the  foreign  country,  and  also  registration  and  deposit  of  a  copy  of  the  authorised 
tiaaslaiion  in  the  United  Kingdom  within  a  time  to  be  mentioned  in  the  Order 
in  Council.    This  section  is  repealed  by  sec.  12  of  the  International  Act  of  1886. 

Art,  5  of  the  treaty  of  1852  with  France  was  quite  clear.  It  ran : — *  Neither 
authors,  nor  translators,  nor  their  lawful  representatiTes  or  assigns,  shall  be 
entitled  in  either  country  to  the  protection  stipulated  by  the  preceding  articles, 
nor  shall  copyright  be  claimable  in  either  country,  unless  the  work  shall  have 
been  registered  in  the  manner  following,  that  is  to  say : — (1)  If  the  work  be  one 
that  has  first  appeared  in  France,  it  must  be  registered  at  the  Hall  of  the  Company 
of  Stationers  in  London.  (2)  If  the  work  be  one  that  has  first  appeared  in  the 
Dominions  of  her  Britannic  Majesty,  it  must  be  registered  at  the  Bureau  de  la 
Lihrairi$  of  the  Ministry  of  the  Interior  at  Paris  .  .  .' — Burke,  Law  of  Inter- 
naiional  Copyright  between  England  and  France^  p.  88. 

But,  however  plain  were  the  directions  to  the  foreign  author  for  registration 
and  deposit  under  the  old  Acts,  it  is  equally  clear  from  the  1886  Act  that,  in 
the  absence  of  any  special  provision  in  the  particular  Order  in  Council  relating 
to  the  foreign  country,  the  International  Acts  do  not  now  require  registration 
and  deposit. 
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required  by  the  International  Statutes.  After  receiving  some 
support  from  judicial  authority,^  this  view  of  the  law  has 
now  been  overruled  by  the  Court  of  Appeal,  which  has 
decided  that  no  registration  or  deposit  whatever  of  foreign 
works  is  necessary  in  Great  Britain,  unless  it  is  expressly 
required  by  the  Order  in  Council  granting  protection.* 

»  FiihbHrn  v.  Hollingahead  (1891),  2  Ch.  371. 

'  Sanfotaenglv,  American  Tobacco  Company  (1899),  1  Q.B.  347. 
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THE  POSSIBILITY  OF  A  UNIVERSAL  LAW 
OF  COPYRIGHT. 


SECTION  I. 

THE  PRESENT  PROSPECT  OF  A   UNIVERSAL  LAW 
OF  COPYRIGHT. 

The  comparison  of  national  systems  of  Copyright — A  universal  law 
is  an  all-embracing  International  Code — ^The  two  factors  in  International 
Copyright— The  true  conception  of  Copyright — Copyright  Conventions  and 
voluntary  Universal  Protection — National  obstacles  to  international  progress 
— Danger  of  too  rapid  progress. 

The  oompariflon  of  National  SystemB  of  Copyright — ^A  rapid 
survey  of  the  present  position  of  copyright  protection  in  the 
civilised  countries  of  the  world  yields  the  conclusion  that 
in  essence  the  rights  conceded  to  authors  are  everywhere 
identical.  All  countries  forbid  unauthorised  copying,  all  limit 
the  duration  of  the  author's  right  to  a  certain  term,  and  all 
grant  some  recognition  to  subsidiary  rights  like  performing 
right  or  translating  right. 

But  when  we  come  to  the  details  of  protection,  we  find 
that  the  laws  of  the  various  States  differ  very  considerably 
from  one  another.  The  term  of  protection  varies  from 
the  author's  life  plus  80  years  of   Spain    to    the    28   years 
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(with  a  conditional  extension  for  a  further  14  years)  of  the 
United  States  and  the  life  (or  40  years)  period  of  Italy.  Some 
countries  impose  formalities,  some  do  not ;  and  those  which  do 
are  by  no  means  at  one  as  to  the  nature  of  the  formalities  to  be 
exacted,  and  the  part  which  they  are  to  play.  Thus  in  England 
registration  is  a  ^  condition  precedent  to  suing,'  in  the  United 
States  it  is  a  condition  of  the  vesting  of  copyright,  and  in 
Austria  it  is  not  required  for  any  purpose.  Again,  the  law 
of  the  United  States  contains  a  *  manufacturing  clause,' 
according  to  which  no  work  can  gain  protection  unless  its  type 
has  been  set  in  America. 

There  are  differences  between  the  laws  of  various  countries 
as  to  the  liberty  of  extract  for  educational  and  scientific 
works,  as  to  the  need  for  express  reservation  for  musical  per- 
forming right,  as  to  the  treatment  of  newspaper  and  magazine 
articles,  as  to  the  relation  of  translating  right  to  copyright, 
as  to  the  author's  right  to  prevent  the  conversion  of  his  novel 
into  a  play  or  of  his  play  into  a  novel :  everywhere  there  are 
differences.  And,  in  default  of  the  imposition  upon  all 
countries  of  a  common  code  by  some  extraneous  power  pos- 
sessed of  a  world-wide  authority,  a  universal  law  can  only  be 
brought  about  by  harmonising  all  such  differences  and  by 
assimilating  all  details  according  to  some  certain  pre-arranged 
standard — some  ^  model  law ' — through  the  ordinary  means  of 
international  negotiation. 

A  Vnivenal  Law  is  an  all-embraoing  Xntemational  Code. — ^As 
to  the  treatment  of  the  rights  of  foreign  authors,  this  process 
of  assimilation  has  already  made  considerable  headway  in  a., 
number  of  countries.  Every  State  on  entering  into  a  treaty 
agrees  to  fashion  that  part  of  its  law  which  regulates  the 
protection  of  foreign  authors,  in  such  a  way  that  it  may  con- 
form to  the  standard  set  up  by  the  treaty  itself.  As  to  the 
protection  of  native  authors,  however,  there  has  so  far  been  no 
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attempt  to  unify  the  rules  relating  to  this  in  any  two  or  more 
countries. 

Hence  in  the  present  state  of  aflairs  all  that  can  be  con- 
sidered is  the  imification  of  the  protection  of  foreign  authors 
in  every  civilised  country.  When  this  has  been  achieved, 
then  will  be  the  time  to  look  to  the  question  whether 
a  common  code  can  be  established  for  the  regulation  of  all 
copyright  matters,  national  and  international,  throughout  the 
world.  Once  such  a  code  were  established,  there  would  of 
course  be  no  longer  any  distinction  between  national  and  inter- 
national affairs  :  for  purposes  of  copyright  the  whole  civilised 
world  would  then  be  one  nation.  Meanwhile  attention  must 
be  confined  to  a  project  for  the  elaboration  of  one  common 
law  of  international  copyright  of  such  a  character  as  to 
secure  to  foreign  authors  everywhere  a  fixed  and  liberal 
protection. 

The  two  factors  in  International  Copyriglit — International 
copyright  involves  two  distinct  factors  : 

(i)  The   subject-matter  with  which  the  law  is  con- 
cerned ;  and 
(ii)  The   parties   to   the  international  agreement   by 
which  the  law  is  established. 

A  universal  law  is  reached  only  when  the  first  is  made  to 
embrace  a  complete  copyright  code,  and  the  second  to  include 
every  State  throughout  the  civilised  world.  The  essential 
process  in  the  establishment  of  a  universal  law  is  inter- 
national assimilation,  which,  in  its  simplest  form,  may  be 
accomplished  by  the  imification  of  a  single  element  in  the 
domestic  copyright  codes  of  two  countries. 

The  true  conception  of  Copyright — At  the  present  time,  it  is 
often  said  that  the  international  protection  of  copyright  is  a 
mere  matter  of  common  justice,  but  such  a  conception  of  the 
author's  rights  has  only  been  laboriously  reached,  and  even  now 


86€.  L]  GENERAL  VIEW  OF  THE  QUESTION.  167 

the  protection  of  the  works  of  foreign  authors  is  by  no  means 
imiyersally  regarded  as  a  mere  recognition  of  a  personal  right 
of  property  attaching  to  the  author  simply  in  virtue  of  his 
creative  work.  Whatever  the  true  ethical  view  as  to  the 
nature  of  copyright,  as  a  matter  of  fact  it  is  only  upon 
an  existing  international  agreement  that  a  foreign  author  can 
safely  base  his  claim  to  protection. 

Copyright  Conventions  and  Yolnntary  Universal  Protection. 
— Though,  as  we  have  seen,  such  an  agreement  is  most  simply 
completed  by  means  of  a  treaty,  some  danger  of  perplexity 
and  conflict  arises,  if  the  process  of  treaty-making  is  separ- 
ately repeated  with  other  countries.  If,  however,  instead  of 
a  number  of  separate  treaties,  a  copyright  Convention — one 
agreement  for  a  number  of  countries — is  established,  then  this 
danger  is  considerably  reduced.  Still,  even  the  making  of 
multiple  Conventions  is  a  slow  road  to  a  universal  law  of 
copyright. 

The  imilateral  assimilation  of  the  rights  of  foreign  authors 
to  those  of  natives,  independently  of  international  negotiations, 
which  was  initiated  by  France  in  1852,  has  since  been  fol- 
lowed by  only  two  countries — Belgium  (1886)  and  Luxemburg 
(1898).  It  is  doubtful  whether  any  great  progress  will  ever 
be  achieved  by  this  means  alone.  The  sudden  and  artificial 
advance  in  the  recognition  of  international  copyright  increases 
the  difference  which  has  to  be  removed  by  other  countries 
before  assimilation  of  domestic  laws  becomes  possible,  and 
may  serve  to  create  a  reluctance  towards  progress  on  the 
part  of  such  other  countries. 

National  obstacles  to  International  progress. — Whether  ad- 
vance towards  a  imiversal  law  is  made  by  domestic  legislation 
or  by  treaty,  there  are  many  practical  obstacles  which  have 
first  to  be  removed.  Economic  considerations — some  sound, 
some  fallacious — play  an  important  part  in  inducing  nations 
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to  adopt  an  attitude  of  determined  inaction.  And  any 
peculiarities  in  the  various  systems  of  law  which  are  deeply 
rooted  in  the  national  life  will  often  be  found  very  difficult  to 
eradicate. 

Danger  of  too  rapid  progress. — Though,  of  course,  progress 
is  to  be  desired,  any  advance  in  international  legislation  pro- 
ceeding much  more  rapidly  than  the  development  of  national 
laws  is  likely  to  re-act  with  imdesirable  results.  Hence,  even 
in  a  great  International  Convention,  absolute  specific  rules 
can  only  be  made  on  subjects  as  to  which  there  is  a  real 
international  consensus  of  opinion,  other  matters  being  left 
to  the  general  rule  of  reciprocity.  National  development  of 
thought,  stimulated  by  international  communication  of  ideas, 
will  then  enable  this  minimum  of  binding  rules  to  be  enlarged 
gradually  under  the  safe  guidance  of  experience. 
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SECTION    n. 

THE   DEVELOPMENT   OF  INTERNATIONAL 
COPYBIGHT 

Unification  of  laws — Formation  of  a  Copyright  Union — ^The  Berne 
Convention. 

XTniiloation  of  Laws. — ^A  universal  law  is  reached  by  the 
deyelopment  of  the  subject-matter  of  the  law,  and  the  sue- 
cessive  conclusion  of  treaties  between  the  various  States 
of  the  civilised  world.  In  the  development  of  the  subject- 
matter,  an  important  process  is  the  unification  of  the  laws 
of  different  States :  the  matters  upon  which  the  several 
national  laws  are  agreed  are  most  easily  embodied  in  an 
international  convention.  Before  it  is  possible  to  measure 
the  extent  to  which  this  unification  can  be  carried,  it  is 
necessary  to  examine  the  attitude  of  the  various  States 
with  regard  to  copyright.  This  is  largely  determined  by 
the  manner  in  which  copyright  is  regarded — ^whether  as  a 
right  of  prohibition  against  a  given  public  or  as  a  personal 
right  of  property — since  the  countries  which  hold  the  former 
view  will  generally  treat  the  right  as  purely  municipal, 
while  those  which  adopt  the  latter  will  consider  it  to  be 
valid  all  the  world  over.  It  has  been  shown  that  the  view 
usually  taken  is  that  copyright  is  a  right  of  prohibition ; 
hence  most  countries  by  their  domestic  law  limit  protection 
to  native  authors  or  native  works. 

As  a  consequence,  in  order  to  secure  protection  for  the 
works  of  its  subjects  in  foreign  countries  other  than  these,  a 
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State  must  enter  into  agreements  with  other  States,  whereby 
an  assimilation  of  international  rights  ranging  in  extent  from 
a  single  specific  provision  to  the  whole  content  of  the  several 
domestic  laws  may  be  effected. 

There  are  even  cases  in  which  States  have  allowed  this 
international  assimilation  to  outstrip  their  domestic  law. 
Thus,  Germany  until  1901  conferred  upon  the  subjects  of 
other  countries  of  the  International  Union  translating  rights 
under  the  Berne  Convention,  considerably  more  extended 
than  those  which  under  its  domestic  law  it  granted  to  its 
own. 

Formation  of  a  Copyright  Union. — The  development  in  the 
international  recognition  of  copyright  which  leads  to  the 
making  of  Conventions  proceeds  by  well-marked  stages. 
At  first  the  single  independent  State  is  to  be  considered. 
This  may  possess  a  system  of  law  generally  incompatible 
with  those  of  its  neighbours,  although  some  points  of  simi- 
larity must  necessarily  exist.  A  distinct  advance  is  achieved 
when,  by  the  introduction  of  conunonly  accepted  provisions, 
its  domestic  law  is  harmonised  with  those  of  other  countries 
so  as  to  render  international  negotiation  feasible.  When 
in  a  number  of  States  this  process  of  international  negotiation 
has  gone  some  way,  it  will  be  found  that  throughout  them 
all  the  protection  of  foreign  authors  presents  the  same 
general  features.  Then  the  time  is  ripe  for  the  assimilation 
of  all  the  various  systems  of  international  copyright  in  one 
great  Convention. 

The  Berne  Convention. — ^Development  of  ideas  and  increased 
facility  of  intercourse  have  already  to  a  large  extent  broken 
down  the  barriers  between  the  different  nations.  Thus,  the 
International  Union  for  the  Protection  of  Literary  and 
Artistic  works,  created  in  1886  by  the  Berne  Convention, 
now  comprises  not  only  all  the  principal  countries  of  Europe, 
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except  Russia  and  Austria,  but  also  Japan,  Haiti,  and  Tunis. 
And  the  Berne  Convention  was  followed  in  1889  by  the 
Convention  of  Montevideo,  which  embraces  the  Argentine 
Republic,  Paraguay,  Peru,  and  Uruguay,  and  also  France, 
Spain,  and  Italy. 
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SECTION    in. 
THE  IDEAL   UNIVERSAL   LAW. 

One  law  for  all  countries — Cosmopolitan  nature  of  copjTight — Obstacles 
in  the  way  of  advance — ^The  effect  of  national  environment — Methods  of 
advance — Danger  of  too  rapid  extension — Importance  of  a  precise  law. 

One  Law  for  all  Countries. — The  ideal  imlyersal  law  of 
copyright  is  a  single  code,  binding  throughout  the  world, 
and  giving  the  fullest  protection  to  the  authors  of  every 
country,  without  distinction  of  nationality.  Such  a  universal 
law  would  present  the  great  advantage  of  simplicity  as  well  as 
that  of  international  equity.  Under  it,  the  rights  of  authors 
in  every  country  would  be  known  without  reference  to  foreign 
systems  of  law.  But  the  project  has  been  characterised  by 
Bluntschli  as  ^  a  beautiful  dream  of  the  idealists,'  and  it  has 
been  urged  that,  as  it  begins  to  be  realised,  the  need  for  any 
international  agreement  whatever  vanishes.  This,  however, 
raises  no  valid  objection  to  progress  in  that  direction  ;  if,  with 
the  advance  towards  a  universal  law.  States  grant  international 
protection  of  their  own  free  will,  rather  than  as  a  matter  of 
obligation,  the  effect  can  only  be  for  good. 

Cosmopolitan  nature  of  Copyright — Although  copyright  is 
municipal  in  its  origin,  and  therefore  available  only  against  a 
given  public  and  limited  to  a  particular  territory,  it  is  so 
cosmopolitan  in  its  nature  that  the  territory  of  protection  for 
it  might  well  be  extended  so  as  to  include  the  whole  world ; 
and  a  general  acknowledgment  be  bestowed  upon  every  portion 
of  the  content  of  the  right  which  reasonably  admits  of  it. 
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Obstaoles  in  the  way  of  advanoe. — Reluctance  on  the  part 
of  a  nation  to  enter  into  treaties  for  the  protection  of  foreign 
authors  may  be  due  to  mere  apathy  ;  but,  as  we  have  seen, 
it  usually  arises  from  considerations  of  domestic  advantage. 
These  are  largely  dependent  upon  the  economic  conditions  of 
the  country  in  question,  which  will  frequently  shape  its  policy 
solely  with  a  view  to  present  material  interests. 

The  most  prominent  motives  considered  in  Chapter  I.  as 
tending  to  retard  the  recognition  of  foreign  copyright  by  a 
State  are  the  protection  of  subjects,  the  enrichment  of  the 
stock  of  literature,  the  provision  of  cheap  and  good  books  for 
the  people,  and  the  protection  and  encouragement  of  native 
industries.  But  history  has  shown  that  a  refusal  to  admit  the 
works  of  foreigners  to  copyright  may  well  be  followed  by  a 
serious  reaction  which  will  injure  the  native  author  and  the 
native  public ;  as  in  the  case  of  the  United  States,  which, 
after  long  restricting  protection  to  American  subjects,  was,  in 
1891,  ultimately  forced  to  grant  some  measure  of  international 
recognition,  for  the  sake  of  its  own  public,  its  authors  and 
publishers. 

The  effect  of  National  Enyironment — Economic  considera- 
tions, however,  are  not  the  only  ones  which  serve  to  produce 
reluctance  to  enter  into  international  conventions  on  the  subject 
of  copyright.  Such  a  reluctance  is  also  largely  the  outcome 
of  national  environment,  which  embraces  customs,  institutions, 
traditions,  religion  and  culture,  often  inseparable  from  the  land 
to  which  they  are  attached.  Copyright  can  claim  no  direct 
connection  with  the  physical  features  of  a  country  or  the 
temperament  of  its  people,  yet  a  nation's  views  of  art  and 
literature  are  greatly  influenced  by  such  elementary  and 
ultimate  facts  as  these. 

An  artificial  process  of  levelling,  which  would  ofiend 
the  susceptibilities  of  a  people  and  necessitate  the  sudden 
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eradication  of  deep-rooted  convictions,  is  likely  to  be  neither 
acceptable  nor  profitable.  Legal  systems  and  principles, 
amongst  other  things,  are  deeply  rooted  in  the  national 
regard ;  and  it  is  not  only  substantive  rules  that  bear  the 
imprint  of  the  national  character,  but  this  is  also  in  some 
degree  the  case  with  rules  of  procedure  and  other  matters  of 
adjective  law.  The  view  that  international  treaties  have  no 
intrinsic  legal  force,  the  recognition  of  common  law  and 
case  law,  and  the  use  of  Injunctions,  all  of  which  obtain 
in  England  and  the  United  States  of  America,  must  often 
appear  strange  to  the  continental  lawyer. 

■ethods  of  Advance. — When  all  such  obstacles  have  been 
removed  a  nation  is  in  a  position  to  make  a  definite  advance 
in  the  direction  of  a  universal  law  of  copyright.  The  effacing 
of  conflicting  elements  in  the  various  systems  of  domestic  law 
must  necessarily  be  a  slow  and  gradual  process,  for  generally 
progress  can  only  be  effected  through  the  growth  of  a  coherent 
international  opinion  which  is  fostered  by  the  increasing 
facility  of  international  inter-communication. 

The  various  private  International  Associations  for  the  pro- 
tection of  the  interests  of  authors,  publishers,  and  others, 
which  are  growing  in  number  and  importance,  contribute 
greatly  to  this  development  of  thought.  And  before  every- 
thing else  in  this  connection  must  be  placed  the  periodical 
conferences  of  the  International  Literary  and  Artistic 
Association.  Apart  from  these  private  societies,  the  work 
done  by  the  office  of  the  International  Union  at  Berne  in 
collecting  and  circulating  all  manner  of  information  upon  all 
subjects  connected  with  international  copyright  is  of  the 
greatest  service. 

Danger  of  too  rapid  extension. — It  is  a  well  established 
principle  that  legislation  should  not  outstrip  public  opinion, 
unless   under   extraordinary   and    temporary   conditions.     So 
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in  a  conyention  like  that  of  Berne  it  is  necessary  to  keep 
prominently  in  view  that  too  rapid  extension  of  the 
copyright  protection  internationally  demanded  may  involve  a 
falling  off  in  the  niunber  of  adherents.  If  due  regard  is 
paid  to  the  speed  of  development  of  the  various  domestic 
laws,  a  steady  progress  may  safely  be  made  by  the  gradual 
addition  of  further  elements  of  protection  to  the  international 
code.^  On  the  other  hand,  if  this  advance  is  not  kept  within 
due  limits,  the  numerical  strength  of  the  union  will  diminish. 

The  necessity  for  cautious  advance  is  illustrated  by  the 
dissatisfaction  expressed  in  the  National  Council  of  Switzer- 
land when  discussing  the  ratification  of  the  Additional  Act 
of  Paris,  which  effected  certain  important  amendments  in 
the  Berne  Convention.  Feeling  also  ran  high  in  Germany  ; 
and  in  Denmark,  on  account  of  the  advanced  provisions 
which  had  been  introduced,  a  powerful  section  of  the  press 
opposed  the  projected  adherence  of  that  country  to  the 
Berne  Convention,  which  nevertheless  has  since  taken  place.^ 
In  France,  Belgium,  and  Spain'  dissent  was  also  freely 
expressed  in  influential  quarters.  Again,  Great  Britain 
refused  to  sign  the  Interpretative  Declaration  of  1896, 
while  Norway  refused  to  accept  the  Additional  Act ;  and, 
very  recently,  the  example  of  Norway  in  this  respect  has  been 
followed  by  Sweden. 

Importaiioe  of  a  precise  Law. — It  should  be  remembered 
also   that   the   provisions    of    a    convention    should    be    as 


*  The  interest  evinced  by  those  countries  which  are  not  ah-eady  members  of 
the  Union  was  demonstrated  in  1896  by  the  presence  at  the  Conference  of  Paris 
in  that  year  of  representatives  of  the  Argentine  Republic,  Bolivia,  Brazil, 
Bulgaria,  Columbia,  Greece,  Guatemala,  Mexico,  Peru,  Portugal,  Roumania, 
Sweden,  and  the  United  States,  none  of  which  are  members  of  the  International 
Union. 

'  Denmark  joined  the  Union  in  1903. 

'  Report  of  Congress  of  Monaco,  p.  205. 
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definite  as  possible.  In  the  words  of  the  Secretary  of  the 
International  Office,  ^A  precise  law,  though  less  advanced, 
is  preferable  to  an  undigested  mass  of  so-called  liberal  pro- 
visions. The  first  can  be  reformed,  and  when  the  right 
moment  comes  will  surely  be  revised  ;  the  second  will  evoke 
general  imeasiness,  and  is  likely  some  day  to  produce  a  retro- 
grade movement.'  ^ 

'  M.  Ernst  Rothlisberger  in  a  paper  presented  to  the  Congrera  of  the  Inter- 
national Literary  and  Artistic  Association  at  Monaco,  1897. — Report  of  the 
Congress,  p.  211. 
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SECTION  IV. 

PBAGTIOAL   ADVANCE    TOWARDS   A    UNIVERSAL 

LAW. 

Reciprocity  a  sure  means  of  advance — Reciprocity  may  be  either  general 
or  specific — Matters  for  Assimilation — (i)  Persons  to  be  protected — 
(ii)  Works  to  be  protected — (iii)  Period  to  be  given — (iv)  The  Content 
of  the  copyright  to  bo  granted — ^The  various  kinds  of  provisions  in 
Treaties — National  advance — Copyright  Conferences — The  Berne  Con- 
vention. 

Eeoiprocity  a  sure  means  of  advanoe. — Protection  of  the 
rights  of  foreign  authors  must  of  necessity  be  either  con- 
tractual or  voluntary.  Contractual  protection  is  the  safer,  for, 
while  gratuitous  voluntary  protection  marks  an  appreciable 
advance  in  the  direction  of  a  universal  law,  progress  by  this 
means  must  necessarily  be  somewhat  precarious. 

As  we  have  seen,  reciprocity  has  proved  a  sound  principle 
of  international  action  and  a  great  niunber  of  treaties  have 
been  made  with  it  as  a  basis.  These  have  not  only  extended 
a  recognition  of  the  rights  of  foreign  authors,  but  have 
also  done  much  to  stimulate  advance  in  the  direction  of  a 
general  international  copyright.  Voluntary  universal  protec- 
tion is  doubtless  a  very  good  thing  for  authors,  but  it  will  be 
a  long  time  before  it  will  become  general.  In  the  present 
state  of  affairs,  where  every  nation  is  primarily,  if  not 
solely,  concerned  with  its  own  interests,  protection  by  treaty 
seems  to  be  the  surest  and  safest  means  of  advance,  while  the 
adoption  of  universal  protection  by  a  State  here  and  there  only 
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Berves  to  increase  the  existing  differences  in  the  yarious 
international  systems  of  law.  If  every  nation  would  consent 
without  agreement  to  assimilate  the  rights  of  foreign  authors  to 
those  of  its  own  subjects  then  treaties  would  be  of  little  use, 
but  on  such  a  hypothesis  the  prospect  of  bringing  about  a 
universal  law  for  international  copyright  would  vanish  with 
the  need  for  it.  By  means  of  reciprocity  considerable  progress 
has  been  made  towards  realising  the  conception  of  universal 
international  copyright,  and  it  is  to  this  principle  that  we  must 
look  for  further  advance. 

Reciprocity  may  be  either  general  or  specific :  therefore  when  a 
treaty  based  on  reciprocity  has  been  made  between  two  States 
it  becomes  necessary  to  enquire  into  the  extent  of  the  protection 
thereby  provided.  The  engagement  may  range  in  value  from 
a  mere  promise  to  grant  to  foreign  authors  the  rights  of  the 
domestic  law  to  an  agreement  to  administer  the  whole  of  a 
specially  elaborated  code,  itself  making  provision  for  inter- 
national protection  and  carefully  delineating  the  features  of 
such  protection.  In  practice,  however,  complete  assimilation 
is  found  impossible  on  account  of  nationaLpeculiarities,  which 
prevent  a  country  from  departing  very  far  from  the  provisions 
of  its  own  domestic  law.  Hence  general  reciprocity  is  the  rule. 
If  this  is  defined  as  the  granting  by  each  country  of  the  same 
protection  to  the  rights  of  foreigners  as  that  which  is  accorded 
to  those  of  natives,  the  protection  granted  under  it  on  each 
side  must  be  relative. 

■atters  for  Assiinilation. — The  chief  questions  which  arise 
when  assimilation  is  proposed  are : — 

(I)  What  persons  should  be  protected. 
(II)  What  works  should  be  protected. 

(III)  What  should  be  the  duration  of  the  protection. 

(IV)  What  is  the  nature  of  the  protection  which  should 

be  allowed. 


8m.  !▼.]       PRACTICAL  ADVANCE  IN  THIS  DIRECTION.  169 

A  full  discussion  of  these  matters  would  lead  us  too  far 
afield :  but  the  chief  considerations  are  as  follows : — 

I.  Persons  to  be  protected. — The  persons  to  be  protected 
are  easily  determined  under  international  agreements;  the 
admission  of  all  subjects  of  the  contracting  States  is  a 
simple  solution  of  the  question.  The  international  protection 
may  also  be  extended  to  the  works  of  authors  who  do  not 
belong  to  the  contracting  countries,  when  the  works  are  first 
published  in  one  of  the  States. 

II.  Works  to  be  protected. — A  broad  statement  as  to 
what  works  are  to  be  protected  can  be  made  with  ease ; 
but  it  is  considerably  more  difficult  to  arrive  at  an  exact 
definition  of  the  fit  subjects  for  copyright.  Even  among  the 
members  of  the  International  Union,  there  are  some  countries 
which  deny  complete  protection  to  photographs,  unless  they 
are  of  works  of  art,  and  others  which  admit  works  of 
architecture  themselves  (as  distinct  from  their  plans)  and 
choregraphic  works  to  copyright  protection.  The  rule  how- 
ever that  a  State  must  grant  the  same  rights  to  foreign 
authors  as  to  its  own  subjects  brings  about  a  relative  assimi- 
lation which  is  sufficiently  definite. 

III.  Period  to  be  given. — As  to  the  period  of  protection 
to  be  given  to  a  copyright  work,  the  greatest  divergency 
prevails.  Thus,  for  ordinary  works,  Austria,  Germany, 
Japan,  and  Switzerland  grant  a  period  of  the  author's 
life  plus  thirty  years  ;  Belgium,  Denmark,  France,  Hungary, 
Norway,  Bussia,  and  Sweden,  author^s  life  plus  fifty  years ; 
Spain,  author's  life  plus  eighty  years ;  Great  Britain,  forty- 
two  years,  or  life  plus  seven  years,  whichever  is  the  longer ; 
the  United  States,  twenty-eight  years  from  registration,  with 
a  possible  extension  of  fourteen  years ;  and  Italy,  forty  years 
or  the  author's  life,  whichever  is  the  longer,  with  a  modified 
protection  for  a  further  forty  years.    The  principle  of  relative 
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assimilation,  however,  will  furnish  a  uniform  rule  under  which 
either  the  period  of  the  country  of  origin  of  the  work  or  that 
of  the  country  of  importation  may  be  adopted. 

In  this  respect  the  Berne  Conyention  modifies  its  general 
rule  of  reference  to  the  law  of  the  country  where  protection  is 
sought,  and  provides  that  if  the  period  given  by  that  country 
be  greater  than  that  of  the  country  of  origin,  it  shall  be  cut 
down  to  equal  the  latter.  But  it  is  difficult  to  see  why  the 
law  of  the  place  where  protection  is  claimed  by  a  foreigner 
should  not  entirely  regulate  duration  as  well  as  other  matters. 
Though  absolute  assimilation  in  this  matter  is  at  present 
impossible,  it  is  worthy  of  note  that  the  States  which  have 
recently  legislated  on  copyright,  including  Germany  in  1901, 
have  given  one  of  two  periods — either  life  plus  thirty  years 
or  life  plus  fifty  years ;  and  the  former  is  the  term  of  pro- 
tection prescribed  in  the  recent  English  Bills  brought  forward 
in  the  House  of  Lords. 

IV.  The  Content  of  the  copyright  to  be  granted. — In  the 
matter  of  extent  of  protection,  ue,  the  content  of  copyright, 
countries  differ  greatly;  but  even  here  the  differences  are 
largely  arbitrary,  the  existence  of  anomalies  being  for  the 
most  part  due  to  dilatoriness  in  domestic  legislation.  The 
copyright  of  an  author  in  his  books  should  include  the  rights 
of  translation,  of  dramatisation,  of  novelisation,  and  of 
abridgement ;  whilst  an  artist  should  be  protected  against 
reproductions  of  his  picture  by  lithography,  drawing,  photo- 
graphy, tableaux  vivants^  and  every  other  process  of  copying. 
The  principal  right  shoidd  in  every  case  carry  with  it  all  its 
derivative  rights. 

The  varioiui  kinds  of  Provisions  in  Treaties.  Jus  cogens  mini- 
mnm. — It  is  quite  conceivable  that  a  copyright  Convention 
should  consist  merely  of  one  Article,  providing  for  the  reci- 
procal extension  of  the  ordinary  domestic  rights  as  between 
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the  contracting  parties.  In  order  to  make  the  agreement 
acceptable  to  as  many  countries  as  possible  it  is,  however, 
usually  necessary  to  incorporate  other  provisions  invested  with 
lesser  degrees  of  binding  force.  And,  on  the  other  hand, 
when  there  are  a  number  of  parties  with  domestic  laws  in  all 
stages  of  advance,  it  is  generally  found  advisable  to  insert 
certain  provisions  securing  an  absolute  minimum  of  protection 
in  certain  repects.  This  is  known  as  a  jus  cogens  minimum. 
The  danger  of  too  rapid  advance  being  kept  in  sight,  it  is 
desirable,  with  a  view  to  a  universal  law,  to  extend  this 
mandatory  portion  of  the  Convention  as  far  as  is  compatible 
with  safety. 

Hence  the  articles  of  a  Convention  may  range  from 
provisions  laying  down  an  absolute  international  rule  to 
provisions  expressly  relegating  authority  to  the  various 
domestic  laws,  and  between  these  two  extremes  there  may 
be  several  grades.  In  this  connection,  the  possible  contents 
of  a  Convention  may  be  classified  in  descending  scale  as 
follows  : — 

I.  Absolute  provisions  which  make  no  reference  to  any 
external  standard. 

II.  Specific  provisions  which  depend  for  their  actual  con- 
tent upon  some  appointed  external  standard  like  the  domestic 
law  of  the  country  granting  protection. 

III.  Provisions  making  an  absolute  rule  relating  to  matters 
which  are  expressly  left  to  each  country  to  define. 

IV.  Provisions  allowing  the  regulation  of  certain  matters 
by  domestic  authority.  Subject  to  conditions  imposed  by  the 
Convention. 

V.  Provisions  relegating  certain  matters  entirely  to 
domestic  legislation. 

The  gradations  in  this  list  present  an  easy  means  for  the 
adaptation  of   international  protection  to  national   progress. 
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This  method  has  been  applied  with  considerable  success  in  the 
Berne  Convention. 

Discretionary  Provisions. — Beginning  with  the  provisions  that 
have  the  least  degree  of  binding  force,  and  working  upwards, 
we  find  that  the  fifth  class,  which  embraces  subjects  left  entirely 
to  domestic  legislation,  includes  certain  matters  of  adminis- 
tration which  do  not  admit  of  advance.  However  much 
a  imiversal  law  is  to  be  desired,  there  are  many  things  which 
are  patently  not  capable  of  international  treatment.  Seiziu'e 
of  ofiending  copies  is  one  of  these.  The  idea  of  a  general 
police  and  customs  administration  under  some  central  authority 
can  only  be  regarded  as  visionary. 

Apart  from  these  executive  afiairs,  each  nation  has  certain 
principles  which  are  inherent  in  the  national  life ;  and  in  some 
cases  legal  rules,  though  not  really  inherent,  may  be  the 
subject  of  such  an  attachment  on  the  part  of  a  people  that 
they  cannot  be  dissociated  from  the  national  life.  In  time, 
under  the  influence  of  a  wider  and  sounder  knowledge  of 
economics  and  a  general  intellectual  development,  rules  like 
these  latter  may  mature  into  proper  subjects  for  international 
codification. 

To  apply  international  binding  force  to  peculiarly  national 
elements  is  in  some  cases  impossible  and  in  others  unwise. 
Where  assimilation  is  obviously  desirable,  and  the  differences 
between  the  various  national  laws  are  only  arbitrary,  mere 
suggestion  will  frequently  effect  what  is  wanted  in  the  way  of 
stimulus.  Resolutions  passed  at  Conferences,  especially  when 
the  latter  are  of  such  importance  as  those  of  the  International 
Union,  indicate  the  lines  of  progress  which  appear  most 
practicable.  At  the  Berne  Conferences  it  was  originally 
intended  to  insert  in  the  official  text  of  the  Convention  a 
number  of  reconmiendations  (voeux)  indicating  the  lines  on 
which  future  progress  in  national  legislation  should  take  place. 
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but  it  was  afterwards  decided  that,  although  the  changes  thus 
advocated  were  highly  desirable,  it  would  be  inadvisable  to 
make  them  the  subject  of  formal  resolutions. 

TarioTU  Classes  of  Mandatory  Provisions, — The  fourth  class 
of  provisions,  which  comprises  matters  left  to  domestic 
authority  subject  to  certain  conditions  imposed  by  the  treaty, 
marks  the  first  step  in  the  direction  of  complete  assimilation. 

The  third  class  constitutes  a  further  advance,  though  this 
may  be  small,  for  here  the  Convention  takes  the  initiative 
instead  of  allowing  the  particular  country  to  do  so.  The 
binding  force  of  the  provisions  yet  falls  far  short  of  the 
absolute,  domestic  interpretation  being  still  allowed.  Thus 
the  Berne  Convention  forbids  the  adaptation  of  copyright 
works,  but  allows  the  courts  of  the  various  countries  to  enforce 
the  reservations  of  their  respective  domestic  laws ;  therefore, 
although  Great  Britain,  for  instance,  is  bound  to  prohibit 
adaptation  under  this  rule,  yet,  since  the  dramatisation  of  a 
novel  does  not  constitute  an  infringement  imder  its  domestic 
law,  it  is  not  bound  to  protect  Union  authors  against  that 
form  of  adaptation. 

The  second  class  includes  specific  provisions  which  depend 
on  some  appointed  external  standard  for  the  determination  of 
their  actual  content.  Thus  Art.  2  of  the  Berne  Convention 
provides  that  a  subject  belonging  to  any  one  of  the  Union 
countries  shall  enjoy  in  the  others  the  rights  which  the  respec- 
tive laws  give  to  natives,  and  goes  on  to  say  that  the  con- 
ditions and  formalities  to  be  fulfilled  are  those  required  by 
law  in  the  country  of  origin  of  the  work. 

The  first  class  has  the  highest  possible  degree  of  binding 
force.  Its  provisions  are  absolute  and  are  not  dependent  on 
any  external  standard,  national  or  otherwise.  In  totality  these 
constitute  the  minimum  of  protection  which  all  the  countries, 
whatever  the  state  of  their  respective  domestic  laws,  are  bound 
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to  give  ;  hence  they  are  called  the  jus  cogens  minimum  of  the 
treaty.  On  account  of  the  total  absence  of  the  domestic 
element,  this  group  in  particular  cannot  safely  include  any 
provision  which  does  not  meet  with  the  ready  acquiescence  of 
all  the  paities. 

National  Advanoe. — It  must  not  be  thought  from  what  has 
gone  before  that,  apart  from  treaties,  the  recognition  of  inter- 
national copyright  has  already  made  no  substantial  progress. 
The  chief  European  countries  all  accord  a  considerable 
measure  of  protection  to  aliens  by  their  own  domestic  laws. 
France,  Belgium,  and  Luxemburg,  as  we  have  seen,  grant  an 
unconditional  recognition  to  foreigners,  and  there  are  many 
other  States  which,  even  in  the  absence  of  treaties,  protect 
the  works  of  foreign  authors  generally  with  the  stipu- 
lation that  such  works  shall  be  first  published  in  their 
territory. 

Thus  Germany,  Italy,  Spain,  Switzerland,  and  other  States 
grant  copyright  to  foreign  authors  simply  on  the  latter  con- 
dition; according  to  an  ofiRicial  declaration  made  by  Great 
Britain  to  the  United  States  the  English  rule  is  the  same, 
but  this  statement  is  somewhat  too  sweeping.  Italy,  Spain, 
and  Switzerland  protect  'alien  authors  even  when  their  works 
are  published  abroad,  but  in  this  case  only  on  condition  that 
the  countries  to  which  they  belong  accord  a  reciprocal  protec- 
tion. Switzerland  grants  an  unconditional  recognition  to  alien 
authors  of  such  works  if  they  are  domiciled  in  the  country. 

Copyright  Conferences. — Important  conferences  have  from 
time  to  time  been  held  for  the  discussion  of  international 
copyright,  amongst  which  those  of  Brussels  1858,  Paris  1878, 
Rome  1882,  Berne  1884-1886,  and  Paris  1896  are,  perhaps,  of 
the  greatest  importance.  The  first  of  these,  which  is  interesting 
in  view  of  its  very  early  recognition  of  advanced  principles 
of    international    copyright,    was     attended    by    influential 
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representatives  from  most  of  the  principal  countries,  and 
passed  the  following  resolutions  : — 

*  The  principle  of  international  recognition  of  property  in 
literary  and  artistic  works  in  favour  of  their  authors  ought  to 
find  a  place  in  the  legislation  of  all  civilised  nations. 

'This  principle  ought  to  be  admitted  from  country  to 
country  even  in  the  absence  of  reciprocity. 

'  The  assimilation  of  foreign  authors  to  native  authors  should 
be  absolute  and  complete. 

'  In  addition  to  the  completeness  of  the  subject-matter  the 
universality  of  the  subscribing  States  is  a  necessary  factor  of  a 
universal  law.' 

In  this  connection  it  is  interesting  to  note  that  the  Inter- 
national Literary  and  Artistic  Association — the  chief  amongst 
authors'  international  societies — has  for  some  time  had  the 
question  of  a  universal  law  under  its  consideration.  M. 
Georges  Maillard,  one  of  the  members,  has  drawn  up  a  '  model 
law '  embodying  the  ideas  of  the  Association  as  to  the  contents 
of  such  a  law;  and  this  model  law  is  from  time  to  time 
re-considered  at  the  Conferences  of  the  Association.* 

The  Berne  Conyention. — The  Berne  Conferences  were  far  less 
ambitious  :  still,  if  only  by  the  adoption  of  the  principle  of 
reciprocity,  they  succeeded  in  establishing  a  sound  basis  for 
international  copyright  protection.  The  Berne  Convention  of 
1886,  which  created  the  International  Copyright  Union,  is 
the  nearest  approach  to  a  Universal  Law  which  has  yet  been 
made. 

The  original  signatories  to  this  Convention  were  Great 
Britain  (with  its  dominions),  Belgium,  France  (with  its  colonies 
and  Algeria),  Gennany,  Haiti,  Italy,  Spain,  Switzerland,  and 
Tunis.  Luxemburg  adhered  in  1888,  Monaco  in  1889,  Norway 
in  1896,  and  Japan  in  1899.  The  latest  accessions  are 
*  See  also  Part  III.,  Chap.  VI.,  sec.  3,  and  the  Appendix. 
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Denmark  (with  the  Faroe  Islands)  and  Sweden,  which 
became  members  of  the  Union  in  1903  and  1904  respec- 
tively. It  is  significant  of  the  low  state  of  ethics  with  respect 
to  copyright  in  the  United  States,  Russia,  and  Austria,  that 
these  countries  have  not  yet  entered  the  Union. 

In  1896,  ten  years  after  the  last  Conference  at  Berne,  the 
International  Copyright  Union  held  a  further  Conference  at 
Paris,  as  a  result  of  which  several  important  alterations  were 
made  in  'the  Convention.  For  an  accoimt  of  the  Berne 
Convention  as  a  whole,  and  of  the  changes  effected  by  the 
Paris  Conference,  the  reader  is  referred  to  Part  III.  of  this 
work,  where  the  subject  is  treated  in  full  detail. 
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SECTION    V. 

CENTRAL  AUTHORITY  AND  ADMINISTRATION. 

National  bias — ^The  establishment  of  an  International  Court — Other 
international  matters — International  Registration — International  Records — 
An  International  Library  and  Bibliograpliy — An  International  Vocabulary. 

Even  if  a  Universal  Law  were  achieved,  in  the  absence  of 
some  central  authority  with  power  to  interpret  and  enforce  its 
provisions,  copyright  protection  throughout  the  countries  of 
the  world  would  still  be  far  from  uniform  ;  for  no  two  nations 
would  take  exactly  the  same  view  of  the  meaning  and  con- 
struction of  the  common  code,  and  no  two  nations  would  carry 
it  out  with  exactly  the  same  degree  of  efficiency.  An  inter- 
national court  woidd  thus  be  an  alnoost  necessary  appendage 
of  a  Universal  Law,  to  say  nothing  of  an  international  system 
of  registration,  an  international  vocabulary,  and  other  matters. 
These  things,  however,  have  a  present  and  practical  interest, 
apart  from  the  shadowy  importance  which  attaches  to  them  as 
part  of  the  scheme  for  a  Universal  Law ;  for  they  may  be  of 
considerable  service  in  the  carrying  out  of  the  great  Copy- 
right Conventions  which  already  exist. 

National  Bias. — Differences  of  opinion  between  the  parties 
to  international  agreements  are  inevitable,  just  as  between 
parties  to  private  contracts.  Indeed,  among  the  former,  on 
account  of  the  extent  of  the  field  left  open  to  interpretation 
and  the  absence  of  decisions  possessing  international  binding 
force,  differences  are  even  more  likely  to  occur.  Treaties  are 
essentially  based  on  reciprocity ;  but  it  would  be  impracticable 
or  prestunptuous  for  the  parties  to  attempt  to  prescribe  the 
exact  way  in  which  the  equality  of  treatment  thereby  provided 
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for  should  be  carried  out.  Without  impugniug  international 
impartiality,  it  must  be  pointed  out  that  domestic  ideas  and 
legal  systems  are  likely  to  influence  the  result  of  litigation, 
and  it  is  obvious  that  in  the  interpretation  of  the  provisions  of 
a  Convention  the  national  interests  at  stake  will,  to  some 
extent,  influence  the  issue. 

At  the  Annual  Conference  of  the  International  Literary  and 
Artistic  Association  held  at  Vevey  in  1901,  M.  Dieffenbach 
gave  several  recent  examples  of  misinterpretation  and  mis- 
application of  foreign  laws.  He  cited  a  case  where  the  Court 
of  Appeal  at  Brescia,  in  Italy,  feeling  an  uncertainty  with 
regard  to  the  interpretation  of  the  German  law,  applied  to 
Germany  for  the  opinion  of  a  competent  authority.  But  when 
the  case  eventually  came  before  the  Appeal  Court  of  Milan 
the  judges  there  refused  to  accept  this  opinion,  and  even 
declared  that  it  was  manifestly  erroneous.  Difierences  of 
opinion  of  this  natiu-e  have  often  arisen  on  account  of  the 
prejudices  of  local  courts  and  the  difficulty  of  interpreting 
foreign  laws  ;  and  their  number  is  liable  to  increase. 

The  establishment  of  an  International  Court. — The  establish- 
ment of  an  International  Court  has  been  suggested  as  a 
solution  of  the  difficulty.  At  the  Conference  of  the  Institute 
of  International  Law  held  at  Cambridge  in  1895,  this  ques- 
tion was  raised  by  a  Report  on  the  amendment  of  the 
Berne  Convention  presented  by  MM.  Renault  and  Roguin. 
The  Conference  appointed  MM.  Darras  and  Roguin  to 
receive  opinions,  and  to  report  to  the  next  session.  Since 
1895,  until  quite  recently,  the  matter  has  imfortunately  been 
crowded  out  at  the  meetings  of  the  Institute  ;  in  1 904,  how- 
ever, at  the  meeting  at  Edinburgh,  it  came  again  under  dis- 
cussion. The  possibility  and  limits  of  an  international  juris- 
diction, have  also  been  frequently  discussed  at  ordinary  copy- 
right conferences. 
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Authority  of  the  Court — It  is  difficult  to  conceive  of  a 
Supreme  International  Court,  the  decisions  of  which  would  be 
accepted  as  binding  by  all  States.  Still,  although  a  Supreme 
International  Court  may  at  present  be  considered  as  impractic- 
able as  a  universal  law,  an  international  tribunal  with  a  more 
or  less  restricted  authority  is  certainly  possible.  Any  such 
tribunal,  even  if  its  powers  were  little  more  than  to  settle 
differences  submitted  to  it  by  both  parties,  or  to  express 
opinions  at  their  request,  would  serve  a  useful  purpose. 

Assuming  that  an  International  Court  is  to  be  established, 
many  questions  arise  as  to  the  authority  with  which  it  should 
be  invested  : 

(i)  Should    it    give    binding    decisions     or    merely 

opinions  ? 
(ii)  What  force  should  its  decisions  have   as  prece- 
dents ? 
(iii)  Should   it   be   set  in   motion   at   the   request   of 

individuals  as  well  as  of  States  ? 
(iv)  Should  the  request  of  both  parties  be  necessary  ? 
The  nearest  approach  to  an  International  Court  which 
is  at  present  practicable  is  a  court  that  shall  have  power 
to  give  binding  decisions,  but  only  on  the  application  of 
both  parties.  Still,  if  this  were  to  perform  the  ordinary 
work  of  a  court,  its  cost  would  be  altogether  disproportionate 
to  its  utility.  Such  a  state  of  affairs  would  be  entirely 
opposed  to  the  English  notion  that  civil  courts  should  pay 
their  own  way.  Still,  the  advantages  to  be  derived  from  the 
settlement  of  international  differences  by  a  body  of  jurists  of 
mixed  nationalities  would  compensate  for  the  deficit  between 
the  cost  and  the  receipts  of  the  court.  It  is  not  impossible, 
however,  that  an  International  Court  shoidd  be  instituted  with 
power  to  decide  on  all  matters  of  private  international  law, 
under  which  arrangement  copyright  would  contribute  only  a 
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share  of  the  cost.     This  project  has  often  been  mooted,  but 
the  time  does  not  yet  seem  ripe  for  its  fulfilment. 

Board  of  Arbitration. — But  although  international  solidarity 
is  not  yet  sufficiently  advanced  for  the  establishment  of  an 
International  Court,  there  is  no  reason  why  some  central 
authority  should  not  be  constituted  for  the  settlement  of 
differences  in  connection  with  copyright  arising  between 
parties  of  different  nationalities.  Such  central  authorities 
have  already  been  established  by  the  International  Postal 
Union  and  by  the  International  Union  for  the  Railway 
Carriage  of  Goods. 

If  such  a  tribunal  were  established  for  the  Copyright  Union 
it  might  take  any  one  of  the  following  fonns  : — 
(i)  A  Board  of  Arbitration  ; 
(ii)  An  Advisory  Court  consisting  of  experts  ;  or 
(lii)  The  International  Office  at  Berne,  acting  in  either 
of  the  preceding  capacities. 

At  its  formation  in  1865,  the  International  Postal  Union 
empowered  its  Bureau  to  give  opinions  upon  questions  of 
difference  between  its  members.  And  again  in  1891  arbitra- 
tion with  binding  authority  was  established  by  the  Postal 
Union  for  certain  matters.  This  was  especially  meant  to 
apply  to  cases  of  disagreement  relative  to  the  interpretation 
of  the  Convention  and  to  the  settlement  of  disputes  respecting 
responsibility  for  the  loss  of  registered  letters  and  packets. 

Similarly  the  Union  for  the  Railway  Carriage  of  Goods, 
on  the  application  of  both  parties,  gives  decisions  through  its 
Central  Office  in  cases  arising  between  the  railways  of  the 
Union,  such  as  those  relating  to  the  use  of  their  waggons. 

Other  International  Matters. — From  time  to  time  suggestions 
have  been  made  with  a  view  to  placing  many  other  matters  con- 
nected with  international  copyright  under  a  central  authority. 
Some   of  these   are   practicable,   and   their  adoption   would 
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doubtless  further  the  work  of  unification  ;  but  others  are 
evidently  prompted  by  an  infatuation  for  centralisation,  even 
at  the  expense  of  economy  and  utility. 

The  matters  propounded  fall  under  four  heads  : — 
I.     International  registration, 
II.     International  records, 

III.  International  library  and  bibliogi-aphy, 

IV.  International  vocabulary. 

I.  International  Kegistration. — International  registration  of 
works  published  within  the  International  Union  might  well 
be  placed  in  the  hands  of  the  Central  Office  at  Berne.  Such 
a  centralisation,  in  conjunction  with  a  periodical  publication  of 
a  list  of  the  works  registered,  would  provide  a  most  useful 
means  of  information  ;  particularly  with  respect  to  (i)  the 
date  of  publication  of  works  in  other  countries,  from  which 
(ii)  the  date  when  they  would  fall  into  the  public  domain 
could  be  calculated,  and,  (iii),  the  question  whether  an  author- 
ised translation  of  a  particular  work  had  been  made  before  the 
expiration  of  the  author's  restrictive  period  (delai  (tusoffe). 

If  law  and  morality  are  to  work  hand  in  hand  it  should  not 
be  considered  dishonourable  to  copy  or  translate  a  book  after 
the  copyright  or  translating  right  has  expired  ;  and  therefore 
any  system  by  which  the  dates  of  such  expiration  are  exactly 
noted  would  be  an  excellent  thing,  whether  the  author's  term 
of  protection  has  expired  or  is  stiU  in  force. 

In  connection  with  its  work  of  registi-ation,  the  Inter- 
national Office  might  also  issue  international  certificates, 
stating  the  perfoi-mance  of  the  requisite  conditions  and 
formalities.  This,  however,  would  be  hard  to  carry  out  unless 
formalities  were  very  much  simplified  throughout  the  Union ; 
at  present  it  is  felt  that  this  would  entail  too  much  extra  work 
for  the  Office.  It  has  also  been  suggested  that  the  Office 
should  investigate  the  title  to  any  particular  work  submitted 
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to  it*  But  this,  while  airo  Ite'ing  a  great  tax  upon  the  time  of 
the  staSf  would  nece^tsarily  be  dependent  upon  the  co-operation 
of  local  officers  in  the  yarious  countries. 

n.  Intenuitioiial  Beeordf. — Some  centralisation  of  documents 
and  authoritative  collection  of  statistics  would  prove  of  great 
value  and  would  assist  in  the  development  of  information  con- 
cerning international  copyright.  Official  translations  of  the 
domestic  copyright  laws  of  each  country  should  also  be  made. 

This  work  has  already  Ijeen  commenced  by  the  Interna- 
tional Office  for  all  recent  laws,  French  translations  of  these 
having  been  published  in  7>  Droit  (TAuteur^  the  useful  organ 
of  the  International  Union.^  It  should  also  be  mentioned 
that  the  Office  has  recently  published  a  collection  of  all  the 
Copyright  Treaties  now  in  force,  each  being  set  out  in  the 
original  language  and  in  French.*  Indeed,  in  the  collection 
and  circulation  of  all  sorts  of  information  bearing  on  inter- 
national copyright,  the  Office  has  done  much,  and  is  still 
doing,  good  work ;  but  its  present  resources  do  not  admit  of 
a  satisfactory  discharge  of  any  fiui;her  important  functions. 

in.  An  Xntonational  Library  and  Bibliography. — The  request 
of  certain  literary  societies  for  an  international  library,  con- 
taining copies  of  all  books  published  in  the  Union  countries, 
is  not  worthy  of  much  consideration  :  the  territory  being  so 
large,  no  city  would  be  convenient  as  a  centre.  For  general 
])urposes  the  International  Library  at  Brussels  satisfies  all 
reasona])le  requirements. 

It  is  desirable,  however,  that  the  authorities  at  Berne  shoidd 
have  ready  access  to  all  such  documents  and  books  of  reference 
as  may  ])e  required  for  purposes  of  information  ;  this  would 


>  Lyon-Cacn,  Xot«  Fran^aiMS  et  Etr anger ea  contains  an  exhaustive  collection 
of  the  copyiight  laws  of  all  the  countries  of  the  world,  done  into  French. 

*  Reateil  det  Convcnixotn  concernant  la  proprieie  litteraire  et  artisliquef  Berne, 
1904. 
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neceseitate  only  a  small  fraction  of  the  cost  that  a  fairly 
complete  international  library  would  involve. 

The  value  of  an  international  bibliography,  published  by 
the  Central  Bureau,  of  all  works  relating  to  copyright  is 
unquestionable,  and  this  work  is  now  proceeding  imder  the 
supervision  of  M.  Morel,  the  Director  of  the  Office. 

rv.  An  International  Vocabulary. — The  obstacles  presented 
to  the  unification  of  copyright  laws  by  difierence  of  national 
institutions,  customs,  and  legal  systems  have  already  been 
discussed.  But  the  efiect  of  this  difierence  does  not  end  here. 
The  same  idea,  when  regarded  from  different  points  of  view, 
needs  different  modes  of  expression  ;  and  when  it  becomes 
necessary  to  represent  the  same  idea  in  several  languages 
further  ambiguity  is  likely  to  arise.  It  is  not  every  word 
that  can  be  translated  with  exactness  by  a  single  word ;  literal 
translations  often  convey  meanings  which  vary  with  the 
language  in  which  they  are  rendered. 

An  international  vocabulary  of  juridical  terms  would  help 
to  remove  the  danger  of  ambiguity,  to  advance  the  work  of 
unification,  and  to  secure  a  clear  expression  of  its  results. 
A  literal  translation  of  single  words  in  each  of  the  principal 
languages  would  be  of  little  use,  but  an  International  Law 
Lexicon  with  short  explanations  of  the  terms  translated  would 
be  of  service.  Such  a  juridical  vocabulary  should  be  done  in 
English,  French,  and  German,  at  least ;  while  Italian  and 
Spanish  have  also  a  good  claim  to  be  included.  The  pro- 
duction of  a  vocabulary  of  legal  terms  relating  to  copyright 
would  demand  an  immense  amount  of  labour  on  the  part  of 
expert  linguists  possessing  a  thorough  acquaintance  with  com- 
parative law.  The  task,  however,  is  not  insuperable,  and  the 
result  would  prove  of  great  international  advantage. 
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SECTION    I. 

THE  AUTHOR  AND   THE   WORK. 

Should  the  State  regard  tlie  autlior  or  tlie  work  ? — ^Territoriality  the 
better  principle — ^Nationality  and  Doniicil — The  Principle  of  Territoriality 
— Convention  Territoriality. 

Introduction. — The  causes  and  conditions  which  affect  inter- 
national copyright,  together  with  the  various  modes  of  estab- 
lishing protection,  have  now  been  sketched.  It  remains  to 
consider  the  practical  results  of  their  operation  and  to  examine 
the  actual  position  of  alien  authors  in  the  various  countries  of 
the  world.  Akin  to  this  subject  is  that  of  the  *  Application  of 
Alien  Laws,'  i.e.  the  adoption  by  the  municipal  law  of  any 
country  of  the  provisions  of  the  municipal  law  of  another  to 
regulate  certain  matters  which,  while  they  fall  under  its  own 
jurisdiction,  nevertheless  seem  to  bear  such  a  close  relation 
to  the  foreign  country  as  to  call  for  a  special  application  of 
the  law  of  the  latter.  That  part  of  the  subject-matter  of 
this  chapter  which  falls  under  the  head  *The  Position  of 
Alien  Authors '  relates  to  the  extension  of  domestic  pro- 
tection to  aliens,  while  that  entitled  'The  Application  of 
Alien  Laws '  relates  to  the  extension  of  the  domestic  code 
to  embrace  the  provisions  of  a  foreign  body  of  law. 
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Conventions  would  seem  to  call  for  treatment  in  this 
chapter,  since  they  affect  the  position  of  the  alien  author, 
being  in  fact  ready-made  codes  which  it  is  necessary  for  the 
parties  to  adopt  as  a  whole  into  their  domestic  law ;  but  as 
the  Berne  Convention  is  the  only  existing  Convention  of 
widespread  international  importance,  the  subject  will  only  be 
treated  here  incidentally  with  regard  to  the  general  principles 
which  regulate  the  relation  of  international  agreements  to 
national  law.  The  Berne  Convention,  which  forms  almost  a 
complete  international  code,  is  left  over  to  Part  III.,  where 
it  will  be  treated  as  a  separate  whole. 

The  history  of  international  copyright  shows  that  the 
general  attitude  of  a  country  towards  the  protection  of  alien 
authors  depends  to  a  great  extent  upon  its  views  as  to  the 
conduct  which  will  best  serve  its  own  interests.  Such  views, 
moreover,  often  affect  specific  provisions  of  the  municipal 
law,  which  may  owe  their  shape  to  the  opinion  held  by 
the  country  as  to  the  best  way  of  attaining  the  particular 
economic  ends  it  has  in  view.  Economic  considerations  more 
obviously  govern  the  question  of  adherence  to  an  international 
convention,  for  here  the  matter  is  one  of  deliberation  and 
reasoned  decision. 

So  long  as  States^  remain  independent  of  one  another, 
progress  towards  a  universal  law,  though  perhaps  directly 
connected  with  the  establishment  and  expansion  of  large 
conventions,  must  ultimately  rest  on  a  corresponding  enlarge- 
ment and  expansion  of  domestic  law  in  each  separate  State, 
made  ^ath  the  object  of  taking  in  the  provisions  of   such 

*  The  term  *  state*  is  more  exact  than  *  country*  or  *  nation,*  and  it  has  a 
definite  significance  in  international  law.  The  three  words  all  denote  the  same 
idea ;  but  while  *  country  *  emphasises  the  element  of  territory,  and  *  nation  * 
that  of  the  people  which  inhabit  the  territory,  ^  state  *  gives  prominence  to  that 
aspect  in  which  the  people  are  regarded  as  an  organisation,  existing  under  a 
settled  system  of  government,  and  forming  an  international  unit. 
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conyentions  and  investing  them  with  the  authority  of  the 
legislature.  Such  an  expansion  however  does  not  necessarily 
require  an  express  enactment :  there  may  be  a  general  principle 
of  law  that  treaties  shall  ipso  facto  be  adopted  into  the  domestic 
code.^  In  each  country,  as  it  advances  in  civilisation,  conven- 
tion law  is  in  this  way  gradually  superseding  the  old  domestic 
law  with  respect  to  the  protection  of  aliens  :  the  result  is  that 
the  international  parts  of  all  national  codes  are  becoming 
uniform  in  shape  and  content.  When  this  process  has  reached 
its  consummation  there  will  no  longer  be  any  peculiar  '  position 
of  alien  authors.'  Meanwhile  it  is  necessary  to  determine 
what  protection  is  accorded  to  aliens  under  the  domestic  law 
of  the  more  important  States. 

Should  the  State  regard  the  Author  or  the  Work! — It  will 
be  found  that  there  are  two  main  principles  by  which,  in  the 
absence  of  reciprocity,  a  State  determines  the  individuals 
who  are  to  enjoy  copyright  protection,  the  one  that  all 
persons  standing  in  a  personal  relation — subject  or  domiciled 
— ^to  the  State  should  be  protected  in  virtue  of  their  personal 
capacity,  the  other  that  copyright  shoidd  be  granted  to  all 
works  published  within  the  State  territory  irrespective  of  the 
personal  capacity  of  their  authors.  In  several  countries 
both  these  principles  are  adopted  and  co-exist  in  the  law. 
Thus  according  to  the  Austrian  law  an  author  gains  pro- 
tection if  either  {a)  he  is  an  Austrian  citizen,  or  {b)  his 
work  has  first  appeared  on  Austrian  territory;  while  in 
Switzerland  the  condition  of  domicil  supersedes  that  of 
citizenship  as  the  alternative  to  first  publication  in  the 
country. 

The  whole   question   seems   to   be   whether   the   State  in 

^  In  England  treaties  which  cannot  be  carried  out  without  a  change  in  the 
domestic  law  require  an  Act  of  Parliament  to  give  them  effect. — ^Anson,  Law  and 
Ctutom  of  the  Constxtulion^  vol.  ii.,  pp.  297  ieq. 
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granting  protection  should  look  primarily  to  the  author  or 
to  the  work  or  to  both  :  and  a  somewhat  similar  question 
arises  with  reference  to  the  application  of  alien  laws.  Here 
the  chief  thing  to  be  decided  is  whether  the  country  to 
which  the  parties  owe  allegiance  or  in  which  they  are 
domiciled,  or  that  in  which  the  infringement  of  the  work 
has  taken  place,  is  to  be  regarded. 

Territoriality^  the  better  Principle. — It  seems  that  on  the 
whole  the  view  which  recognises  copyright  as  attaching  directly 
to  the  work  is  the  better  one  :  for,  while  it  is  undoubtedly 
of  advantage  to  a  State  to  secure  the  publication  of  as 
many  works  as  possible  within  its  dominions,  the  publication 
of  works  abroad  by  its  subjects  or  persons  domiciled  in  it 
results  in  no  gain  whatever  to  its  literature.  As  long  as 
the  country  obtains  the  work,  the  nationality  of  the  author 
matters  little  :  and  whether  copyright  is  regarded  as  property 
gained  by  original  creation  or  as  a  reward  given  to  the 
author  for  his  services  to  the  public,  there  seems  no  reason 
of  principle  why  the  mere  fact  of  publication  should  not  be 
sufficient  to  secure  protection  throughout  the  country  in  which 
that  publication  has  taken  place.  If  copyright  is  to  be 
regarded  as  attaching  to  the  work  in  this  sense,  it  follows  that 
the  jurisdiction  and  the  law  to  be  applied  when  these  are  at 
conflict  in  two  countries  should  be  those  of  the  country  where 
the  infringement  in  question  has  taken  place. 

Nationality  and  Domicil. — Where,  however,  protection  is 
made  to  depend  on  the  personal  capacity  of  the  author,  the 


1  The  sense  in  which  the  term  territoriality*  is  here  used  must  be  verj' 
carefully  distinguished  from  that  which  is  more  given  to  it  as  denoting 
the  principle  that  the  jurisdiction  of  a  state  begins  and  ends  with  the 
boundaries  of  its  territory.  Though  there  is  some  connection  between  the  two 
meanings,  the  former  has  reference  to  the  conditions  under  which  the  State 
accords  certain  rights,  the  latter  to  the  conditions  under  which  it  may  enforce 
certain  duties. 
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exclusive  adoption  of  the  principle  of  nationality  would  put 
out  of  the  question  any  'protection  of  aUen  authors,'  since 
an  alien  author  is  of  course  an  author  belonging  to  another 
country  than  the  one  in  which  protection  is  claimed. 
Nevertheless  it  is  important  to  consider  that  principle, 
both  because  in  the  application  of  alien  laws  it  is  often 
used  to  determine  personal  capacity,  and  because,  when  an 
author  belonging  to  one  country  is  domiciled  in  another,  or 
publishes  his  work  in  foreign  territory,  he  may  for  certain 
purposes  be  regarded  by  his  own  State  as  an  '  alien  author ' : 
at  any  rate  he  has  not  that  complete  title  to  protection  which 
would  render  his  relations  with  his  own  country  normal  and 
the  discussion  of  them  superfluous. 

Nationality  is  the  relation  subsisting  between  an  individual 
and  the  State  T«4th  which  he  is  politically  identified.^  Domicil 
is  the  relation  subsisting  between  an  individual  and  the  country 
which  he  has  made  his  home.  Of  course  in  the  majority 
of  cases  domicil  coincides  with  nationality,  in  which  case  it 
is  merged  in  the  latter  relation.  Hence  the  subject  only 
comes  into  separate  importance  when  the  individual  under 
consideration  has  left  his  country  of  origin.  In  this  state 
of  affairs  *  residence  taken  up  with  an  intention  that  it  shall 
be  permanent'^  is  required  to  constitute  a  domicil ;  and  this 
may  be  analysed  into  the  following  two  factors:  (1)  The 
intention  to  choose  a  place  for  a  permanent  abode  and  thus  to 
make  it  the  centre  of  relations.  An  abode  which  is  regarded 
as  merely  temporary  is  thus  insufficient,  even  if  it  is  of  pro- 
longed duration.  (2)  The  realisation  of  this  intention  by  acts 
which  correspond  with  it,  e.^.  taking  a  house.     Length  of 


>  Thia  u«e  of  the  term  *  nationality '  must  be  carefully  distinguished  from  its 
use  to  denote  a  conununity  possessing  eonunon  feelings,  aspirations,  and  origin ; 
e.ff,  the  Irish  people. 

'  Von  Bar,  FrivaU  InUrnational  Law,  p.  111. 
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residence  has  no  intrinsic  importance,  but  may  serve  as  an 
evidence  of  intention ;  the  same  may  be  said  of  interruptions 
by  absence.^  In  some  countries,  however,  the  notion  of  domicil 
is  arbitrarily  defined  by  law.  Thus  in  Hungary  two  years 
residence  is  required  by  the  Act  of  1884  (sec.  79),  together 
with  payment  of  taxes  during  that  period. 

It  will  be  found  that  some  countries  rest  their  protection 
of  copyright  upon  the  principles  of  nationality  and  domicil 
at  the  same  time  :  so  that  under  their  law  any  author  who  is 
either  subject  or  domiciled  obtains  copyright.  On  the  other 
hand  the  majority  of  States  adopt  one  of  the  two  principles 
and  reject  the  other  :  thus  Austria  limits  its  ordinary  domestic 
protection  to  Austrian  citizens,  and  Switzerland  to  persons 
domiciled  in  the  country.^ 

There  seems  little  reason  why  a  State  should  not,  if  it 
wishes,  extend  the  advantages  of  its  laws  to  authors  con- 
nected with  it  by  a  personal  tie,  even  when  their  works 
have  not  been  published  in  its  territory — and  in  the  case 
of  unpublished  works  it  is  obviously  necessary  to  rely  solely 
upon  the  personal  criterion.'  If  any  choice  has  to  be  made 
between  the  principle  of  nationality  and  that  of  domicil, 
the  latter  should  be  adopted  :  for  by  becoming  domiciled 
in  a  country  a  person,  as  regards  his  commercial  and  domestic 
afiairs,  casts  in  his  lot  with  his  adopted  home,  and  should 
therefore  be  accorded  all  rights  which  are  not  purely  political 
in  character. 

The  Principle  of  Territoriality. — Whatever  view  a  State  may 
take  of  its  obligations  to  its  subjects  and  persons  domiciled 
within  it,  in  awarding  copyright  protection  it  should   have 

*  Von  Bar,  Private  Intentational  Law,  p.  113. 

'  Though  in  both  these  countries  all  works  first  appearing  on  the  territor}'  gain 
protection  whatever  the  status  of  their  author. 

'  Unless  a  suggestion  of  Von  Bar's  be  adopted,  and  every  country  protect  the 
work  on  the  ground  that  it  may  be  published  in  its  territory. 
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first  regard  to  the  principle  of  territoriality — ^the  principle 
that  all  works  published  within  the  country  are  to  be  granted 
copyright, — ^both  on  account  of  its  theoretical  soundness  and 
because  of  its  practical  utility.  Most  States  now  enforce  it 
by  their  domestic  law,  either  alone  or  in  combination  with 
nationality  or  domicil ;  and,  except  in  the  case  of  unpub- 
lished works,  it  has  been  adopted  by  the  Berne  Convention 
as  the  only  criterion  of  title  to  protection.  Art.  3  of  that 
agreement,  as  amended  by  the  Act  of  Paris,  gives  full 
protection  to  all  works  first  published  within  Convention 
territory  ;  while  even  an  author  belonging  to  a  Union  country 
cannot  gain  Convention  copyright  if  his  work  is  first  pub- 
lished outside  the  Union.  A  State  of  the  Union  which  does 
not  by  its  municipal  law  enforce  the  principle  of  territoriality 
is  thus  obliged  by  the  convention  to  employ  it  in  the  regula- 
tion of  international  aifairs. 

Convention  Territoriality. — The  solidarity  of  the  Union  is 
much  increased  by  the  adoption  of  the  territorial  principle 
of  protection.  The  exclusion  from  Convention  copyright  of 
works  of  Unionist  authors  published  without  the  Union  and 
the  inclusion  of  works  of  non-Unionist  authors  published 
within  it  combine  together  to  make  the  territory  of  the 
Union  a  sort  of  precinct,  publication  in  any  part  of  which 
secures  protection  throughout  its  whole  extent.  So  far  as 
concerns  the  essential  conditions  of  protection  the  Union  may 
thus  be  regarded  as  one  homogeneous  whole.  Publication  in 
any  country  of  the  Union  means  publication  for  the  imited 
area,  and  will  ensure  protection  throughout  that  area  ;  and  in 
this  respect  there  is  no  more  profit  in  considering  the  con- 
stituent countries  as  separate  entities  than  there  would  be  in 
distinguishing  between  publication  in  Yorkshire  and  publica- 
tion in  Middlesex  as  regards  the  title  which  they  confer  to 
the  protection  of  the  English  Law. 
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SECTION  n. 

THE  CONDITIONS  OF  PROTECTION  IN  VARIOUS 
COUNTRIES. 

The  conditions  of  protection  in  England — ^The  conditions  of  protection 
in  France,  Belgium,  and  Luxemburg — ^The  conditions  of  protection  in 
Italy,  Spain,  and  Switzerland — ^The  conditions  of  protection  in  Germany, 
Austria,  Hungary,  Norway,  Denmark,  Japan,  and  Tunis — The  conditions 
of  protection  in  Sweden  and  Greece — ^The  conditions  of  protection  in  the 
United  States  and  Holland. 

Most  of  the  States  of  Europe  whose  literature  and  art  are  of 
importance  are  members  of  the  International  Union  established 
by  the  Berne  Convention.  This  agreement  determines  the 
position  throughout  the  Union  of  authors  and  works  belonging 
to  any  one  of  the  signatory  States. 

For  these  States,  therefore,  in  their  relations  to  each  other, 
the  rides  of  domestic  law  relating  to  the  treatment  of  alien 
authors  are  of  little  importance,  though  those  which  define 
the  rights  granted  to  native  authors  are  of  interest  as  deter- 
mining the  rights  given  to  authors  of  the  Union  under  the 
Convention.  In  so  far,  however,  as  rules  of  the  former  class 
lay  down  the  conditions  upon  which  the  attainment  of  muni- 
cipal copyright  depends,  they  affect  the  title  of  works  to 
copyright  under  the  Convention.  A  short  consideration,  then, 
of  the  fundamental  grounds  of  protection  in  each  of  those 
States  is  not  without  its  importance,  even  in  the  settlement 
of  their  mutual  relations. 

Outside  the  sphere  of  the  Convention  such  a  considera* 
tion  is  undoubtedly  necessary — ^for,  except  within  the  limited 
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domain  of  particular  treaties,  the  position  of  aliens  in  non- 
union countries  and  of  non-Unionist  authors  (publishing  their 
works  outside  the  Union  territory)  in  Union  countries  depends 
entirely  upon  the  attitude  taken  up  by  the  various  domestic 
laws  towards  such  principles  as  reciprocity,  nationality  and 
domicil,  and  territoriality.  This  attitude  also  serves  to  indi- 
cate the  general  degree  of  advancement  to  which  countries 
have  attained  in  their  copyright  legislation. 

A  brief  summary  of  the  essential  conditions  which  obtain 
in  each  of  the  principal  States  of  the  world  in  reference  to 
the  granting  of  copyright  protection  will  therefore  now  be 
made.  The  domestic  laws  of  the  various  coimtries  alone  will 
be  examined  :  no  attempt  will  be  made  to  include  the  pro- 
visions of  ordinary  treaties,  while  the  Berne  Convention  will 
be  dealt  with  subsequently. 

The  Conditions  of  Protection  in  England. 

It  seems  well  in  the  first  place  to  consider  how  our  own 
English  law  treats  the  alien  author.  The  English  copyright 
law  differs  from  that  of  most  other  countries  in  that  it  is 
contained  in  many  separate  statutes,  so  that  there  is  one  rule 
for  literary,  musical,  and  dramatic  works,  another  for  prints, 
another  for  paintings,  drawings,  and  photographs,  and  yet 
another  for  works  of  sculpture.  There  are  few  of  the  impor- 
tant States  of  Europe  which  have  not  now  codified  their  law 
of  copyright,  and,  though  of  course  the  various  classes  of 
works  are  dealt  with  separately  in  these  codes,  some  general 
disposition,  applicable  indiscriminately  to  all  classes,  concern- 
ing the  conditions  under  which  the  alien  shall  enjoy  protection 
is  usually  to  be  found  as  well. 

Summary  of  the  English  Law. — The  English  law  provides 
for  the  establishment  of  diplomatic  arrangements  ^^-ith  foreign 
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countries,  based  on  reciprocity.  Under  such  arrangements,  it 
is  possible  for  works  first  published  abroad  to  obtain  protection 
in  Great  Britain ;  otherwise  it  is  necessary  for  the  foreign 
author  to  satisfy  the  ordinary  conditions  of  the  domestic  law. 

For  literary,  musical,  and  dramatic  works,  first  publication 
in  the  British  dominions  is  required.  Prints  must  be  ^en- 
graved, etched,  drawn,  or  designed '  in  Great  Britain.  In  the 
case  of  paintings,  drawings,  and  photographs,  it  is  necessary 
both  that  the  author  shall  be  a  British  subject  or  resident 
within  the  dominions  of  the  Crown,  and  also,  probably,  that 
the  work  shall  be  published  in  the  British  dominions.  For 
works  of  sculpture  the  rule  seems  to  be  that  they  must  be 
*  put  forth  and  published '  within  the  British  dominions. 

Diplomatio  Seoiprooity. — To  begin  with,  the  English  law 
recognises  the  principle  of  *  diplomatic  reciprocity.'  An  Act 
of  1838  empowered  Her  Majesty  by  Order  in  Coimcil  to 
extend  copyright  to  the  authors  of  books  published  in  any 
foreign  country  which  should  be  named  therein  for  a  term 
not  exceeding  that  granted  to  British  subjects.  It  will  be 
noted  that  this  provision  applied  only  to  books.  It  was 
repealed  by  the  International  Copyright  Act  of  1844  (7  Vict, 
c.  12),  which  enabled  Her  Majesty  by  Order  in  Council  to 
grant  copyright  to  the  authors,  etc.,  of  *  Books,  Prints, 
Articles  of  Sculpture,  and  other  Works  of  Art '  for  a  term 
not  exceeding  that  secured  to  British  subjects  for  the  respec- 
tive classes  of  works.  Her  Majesty  was  also  empowered  to 
extend  to  aliens  the  benefit  of  the  Dramatic  Literary  Property 
Act  of  1833  and  of  the  provision  of  the  Copyright  Amend- 
ment Act  of  1842,  granting  performing  right  to  dramatic 
works.  Orders  in  Council  made  imder  this  Act  were  to  be 
laid  before  Parliament  within  six  weeks  of  issue.^ 

1  Or  if  Parliament  should  not  then  be  sitting,  within  six  weeks  after  the 
commencement  of  the  next  Session. — 7  Vict.  c.  12,  s.  16. 

O 
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The  next  statute  on  this  subject  is  one  of  1852  (15  Vict, 
c.  12),  Ho  enable  Her  Majesty  to  carry  into  effect  a  Con- 
vention with  France  on  the  Subject  of  Copyright ;  to  extend 
and  explain  the  International  Copyright  Acts  ;  and  to  explain 
the  Acts  relating  to  Copyright  in  Engravings.'  Its  title 
sufficiently  explains  its  aims ;  its  chief  effect  was  to  empower 
Her  Majesty  to  alter  certain  of  the  stipulations  of  the  Copy- 
right Act  of  1842  which  stood  in  the  way  of  the  enforcement 
of  the  recently  concluded  Convention  with  France. 

The  last  and  most  important  of  all  the  International 
Copyright  Acts  is  still  wholly  in  force.  It  is  an  Act  of 
1886  (49  and  50  Vict.  c.  33)  giving  power  to  the  Crown 
to  accede  to  the  Berne  Convention,  Before  making  any 
Order  in  Council  under  this  Act,  the  Crown  is  to  be  satisfied 
that  the  foreign  country  in  question  ^has  made  such  pro- 
visions (if  any)  as  it  appears  .  .  .  expedient  to  require  for 
the  protection  of  authors  of  works  first  produced  within  the 
United  Kingdom.'  The  intention  which  runs  through  all  the 
International  Copyright  Acts  is  to  prepare  the  way  for  the 
Crown  to  enter  into  diplomatic  arrangements  for  reciprocity 
with  foreign  countries. 

First  publication  essentiaL — In  the  absence  of  such  arrange- 
ments, the  English  law  makes  first  publication  within  the 
British  Dominions  (or  simultaneous  publication  in  a  foreign 
country  and  the  British  Dominions)  a  condition  of  copyright 
for  literary  works.  The  Act  of  1842  required  publication 
within  the  United  Kingdom,  but  the  International  Act  of 
1886  (s.  8)  provides  that  'The  Copyright  Acts  shall  .  .  . 
apply  to  a  literary  or  artistic  work  first  produced  in  a  British 
possession  in  like  manner  as  they  apply  to  a  work  first 
produced  in  the  United  Kingdom.' 

A  British  subject,  wherever  resident,  secures  copyright 
by  the  mere  fact  of  publication  within  the  British  Dominions  ; 
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but  it  has  never  been  established  at  law  that  residence 
within  the  British  Dominions  at  the  time  of  publication  may 
be  dispensed  with  in  the  case  of  aliens.  According  to  the 
opinion  of  Lords  Cairns  and  Westbury  expressed  in  Routledge 
V.  Law^  1868,^  the  mere  fact  of  publication  within  the  British 
Dominions  suffices  in  every  case ;  and  their  obiter  dictum  was 
followed  by  the  English  law  officers  in  an  opinion  which  was 
communicated  to  the  United  States  in  1891.^  As  a  matter  of 
fact,  works  of  Americans  first  published  in  England  are  in- 
variably treated  by  English  publishers  as  copyright  works, 
without  reference  to  the  place  of  residence  of  their  authors. 

In  the  previous  case  of  Jefferys  v.  Boosey^  1854,'  which  was 
decided  on  the  statute  of  1709  (8  Anne  c.  19),  however,  it  had 
been  held  that  the  foreign  author  must  be  resident  at  the  time 
of  publication.  The  opinion  of  Lords  Cairns  and  Westbury 
seems  mainly  to  rest  upon  the  preamble  of  the  Act  of  1842, 
passed  to  encourage  Hhe  production  of  literary  works  of  lasting 
benefit  to  the  world,'  but  these  words  hardly  seem  to  warrant 
the  conclusion  that  that  Act  meant  upon  this  point  to  alter  the 
rule  deduced  in  Jefferys  r.  Boosey  from  the  Act  of  Anne,  which 
was  itself  passed  *  for  the  encouragement  of  learning.' 

Whichever  opinion  as  to  the  effect  of  the  Act  of  1842  be 
right,  there  is  no  doubt  that  the  Naturalisation  Act  of  1870 
enables  an  alien  friend  to  acqiiire  and  hold  personal  property 
in  the  same  way  in  all  respects  as  a  British  subject.  Accord- 
ing to  one  view,^  this  makes  it  possible  for  a  foreign  author 
to  secure  British  copyright  by  mere  publication  within  the 


>  RouiUdge  v.  Low,  L.  R.  8  H.  L.  100. 

'  With  the  object  of  satisfying  the  conditioiiB  required  to  secure  the  benefits 
of  the  Chaoe  Act  of  that  year.  This  assumnce  was  perfectly  general  in  its  terms, 
and,  even  if  it  correctly  represents  the  law  as  to  the  conditions  of  protection  for 
literary  works,  it  will  be  seen  that  it  clearly  fails  to  do  so  for  works  of  fine  art. 

»  Jefferya  r.  Joowy,  4  H.  L.  C.  816. 

*  See  Scrutton,  The  Law  of  Copyright,  4th  ed.,  p.  129. 
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British  Dominions,  for  copyright  is  personal  property  and 
no  residence  is  needed  in  order  to  enable  a  British  subject  to 
obtain  it.  Still,  in  this  case  the  question  is  not  so  much  the 
acquisition  of  personal  property  already  in  existence,  as  the 
creation  of  such  property  ab  initio.  Copyright  is  not  personal 
property  till  it  is  obtained,  and,  if  being  a  British  subject  is  a 
condition  of  the  obtaining^  the  Naturalisation  Act  does  not 
affect  the  matter. 

As  regards  performing  right  in  musical  and  dramatic 
works,  the  law  is  probably  the  same  as  for  literary  copy- 
right. 

The  Bules  as  to  Works  of  Art — With  reference  to  artistic 
works,  the  rule  differs  according  to  the  nature  of  the  work. 
In  order  to  gain  copyright.  Prints  must,  by  the  Act  of  1776 
(17  Geo.  III.  c.  57,  s.  1),  be  *  engraved,  etched,  drawn, 
or  designed  in  Great  Britain,'  though  the  words  of  the  Act 
contain  no  restriction  to  British  subjects  or  persons  resident 
in  Great  Britain  at  the  time  of  publication. 

Paintings,  drawings,  and  photographs,  besides  being,  in  all 
probability,  subject  to  the  condition  of  first  publication  in  the 
British  Dominions,^  do  not  gain  copyright  unless  their  maker 
is  '  a  British  subject  or  resident  within  the  Dominions  of  the 
Crown'  (Fine  Arts  Copyright  Act,  1862).*  Accordingly,  in 
GeissendOrfer  v.  Mendelssohn^  an  entry  of  copyright  in  a  floral 
border,  painted  for  certain  cards  by  a  German  subject  resident 
in  Germany,  was  expunged  from  the  register.     Hence  works  of 

^  See  the  Intomational  Copyright  Act  of  1844  (s.  19). 

'  26  and  26  Vict.,  c.  68,  b.  1.  Aflsuming — what  is  very  unlikely — that  the 
Naturalisation  Act  of  1870  would  by  itself  have  the  effect  of  enabling  aliens 
to  gain  copyright  in  literary  works  without  residence,  it  would  seem,  by  parity 
of  reasoning,  that  it  also  has  the  effect  of  abrogating  this  express  disposition  of 
an  earlier  statute.  As  regards  works  of  the  fine  arts,  the  view  of  the  law  con- 
veyed to  the  United  States  can  only  be  supported  on  this  dubious  hypothesis. 

3  Gic$$endor/er  v.  Mend^Uwhn,  13  T.  L.  R.  91. 
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art  by  American  authors  cannot  gain  copyright  in  Great 
Britain  even  by  first  publication  there.  So  far,  then,  the 
opinion  expressed  by  our  law  officers  in  1891  was  plainly 
wrong,  and  the  reciprocal  arrangement  with  the  United  States 
fails  on  our  side.  Under  the  Fine  Arts  Act  no  action  is 
maintainable  in  respect  of  any  infringement  committed  before 
registration  at  Stationers'  Hall. 

With  reference  to  works  of  sculpture,  the  Act  of  1813  (54 
Geo.  III.  c.  56,  s.  1)  enacts  that  *  every  person  or  persons  who 
shall  make  or  cause  to  be  made  any  new  and  original  sculpture 
.  .  .  shall  have  the  sole  right  of  property  .  .  .  for  the  term  of 
fourteen  years  from  first  putting  forth  and  publishing  the 
same,'  provided  the  name  of  the  proprietor  and  the  date  are 
put  on  the  work  produced.  A  court  of  law  would  probably 
interpret  the  Act  as  requiring  that  the  'putting  forth  and 
publishing '  should  take  place  within  the  British  Dominions  ; 
but  it  may  be  conjectured  that  no  condition  of  British 
nationality  would  be  imposed. 

Bule  as  to  TTnpublished  Works. — As  regards  common  law 
right  in  unpublished  works,  no  definite  rule  has  been  laid  down 
concerning  the  capacity  of  aliens ;  but  many  of  the  dicta  in 
Jefferys  t?.  Boosey  draw  a  distinction  between  the  author's 
right  in  his  manuscript  before  publication  and  his  copyright 
after  publication,  and  seem  to  suggest  that,  while  the  latter 
cannot  vest  in  an  alien  without  residence,^  no  such  condition 
attaches  to  the  former. 

Tho  English  Copyright  Bill,  which  has  now  been  before 
Parliament  for  several  years,  provides  anew  for  the  enforce- 
ment of  the  Berne  Convention  throughout  His  Majesty's 
dominions,  and  once  more  enables  the  Crown  to  make  regula- 
tions for  the  protection  of  works  first  published  in  another 
country,   upon   being   satisfied    that    the  latter   makes    due 

^  I,e,  according  to  the  view  of  the  law  taken  in  this  case. 
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provision  for  the  protection  of  works  first  published  in  His 
Majesty's  dominions.  This  is  a  fresh  recognition  of  *  diplomatic 
reciprocity.' 

Treaties. — Great  Britain  is  a  member  of  the  International 
Union,  and  its  international  relations  with  the  other  members 
are  wholly  regiJated  by  the  Berne  Convention.  It  has  also 
a  Treaty  of  1893  with  Austria-Hungary  and  an  arrangement 
for  reciprocity,  dating  from  1891,  with  the  United  States. 
Protection  secured  under  a  treaty  must  be  carefully  distin- 
guished from  protection  secured  under  the  domestic  law  of 
the  country  granting  it.  The  two  may  be  equivalent  in 
content,  but  the  conditions  of  the  one  are  regulated  by  treaty, 
those  of  the  other  by  domestic  law.  It  is  with  the  latter 
kind  of  protection  alone  that  we  are  here  concerned. 


The  Conditions  of  Protection  in  France,  Belgium, 
AND  Luxemburg. 

As  has  already  been  stated,  the  countries  which  by  their 
domestic  law  are  most  liberal  to  the  alien  author  are  France, 
Belgium,  and  Luxemburg.  These  States  attach  to  their 
copyright  protection  no  condition  either  of  reciprocity  on 
the  part  of  foreign  States,  or  of  residence  or  publication 
within  their  territory  on  the  part  of  foreign  authors. 

France. — Where  the  work  of  an  alien  is  first  published  in 
France,  it  is  protected  by  the  ordinary  French  law  ;  no 
residence  on  the  part  of  the  alien  is  required,  and  the  mere 
fact  of  publication  in  France  confers  on  the  foreign  author 
exactly  the  same  right  as  would  be  gained  by  a  Frenchman. 

But  even  where  the  work  is  not  first  published  in  France, 
it  may,  in  virtue  of  a  Decree  of  1852,  secure  the  same 
protection  as   that   accorded   to   native    works.      The  author 
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however  is  in  this  case  placed  under  certain  disabilities.  By 
Sec.  4  of  the  Decree  the  French  domestic  formalities  must 
be  carried  out ;  and  in  addition  to  these,  as  the  Decree  pre- 
supposes a  title  to  copyright,  it  is  necessary  that  the  formali- 
ties which  are  imposed  by  the  country  of  origin  of  the  work 
as  conditions  of  copyright  shall  have  been  fulfilled.  More- 
over the  rights  of  the  work  in  France  cannot  be  greater  than 
those  which  it  enjoys  in  its  own  country.^ 

French  Treaties. — France  is  a  party  to  the  Conventions  of 
Berne  and  Montevideo.'  Apart  from  these,  it  has  established 
international  relations  with  Austria-Hungary,  Bolivia,  the 
Congo,  Costa  Rica,  Denmark,  Ecuador,  Germany,  Guatemala, 
Holland,  Italy,  Mexico,  Monaco,  Montenegro,  Norway  and 
Sweden,  Portugal,  Boumania,  Salvador,  Spain,  and  the  United 
States. 

Belgium. — Sec.  38  of  the  Belgian  Law  of  1886  runs  : 
*  Aliens  enjoy  in  Belgium  the  rights  secured  by  the  present 
law,  although  the  duration  of  the  latter  cannot  exceed  the 
duration  fixed  by  the  Belgian  law.  Nevertheless  if  their 
rights  expire  sooner  in  their  own  country  they  shall  lapse 
at  the  same  time  in  Belgium.'  It  will  be  seen  that  this 
contains  no  express  requirement  as  to  the  fulfilment  of  the 
formalities  of  the  country  of  origin. 

Belgian  Treaties. — Belgium  is  a  member  of  the  International 
Union  and  has  copyright  relations  with  the  Congo,  Germany, 
Holland,  Mexico,  Portugal,  Spain,  and  the  United  States. 

Luxemburg,  by  Sec.  39  of  its  Law  of  1898,  puts  foreigners 
on  absolutely  the  same  footing   as   subjects  in   respect   of 


*  That  is,  according  to  the  view  taken  by  Darras  and  others.  But  whether 
the  Decree  gives  aliens  the  same  right*  as  subjects,  or,  as  Darras  represents,  only 
the  same  protectionf  is  a  matter  of  some  controversy. 

'  Its  accession  to  the  latter  Convention  has,  however,  been  accepted  only  by 
the  Argentine  Republic  and  Paraguay. 
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copyright  protection,  without  any  condition  as  to  the  form- 
alities of  the  country  of  origin,  ^ 

Luxemburg  is  a  party  to  the  Berne  Convention,  but  has 
no  other  treaties. 


The    Conditions    of    Protection    in    Italy,    Spain, 
AND  Switzerland. 

Italy,  Spain,  and  Switzerland  protect  works  of  foreign 
authors  published  within  their  respective  territories ;  and 
apply  the  principle  of  *  legal  reciprocity'  with  regard  to 
works  published  abroad. 

Italy. — Sec.  1  of  the  Italian  Decree  of  1882  grants  copy- 
right to  *the  authors  of  intellectual  works'  without  any 
requirement  as  to  nationality.  As,  however.  Art.  '44  enacts 
that  the  law  is  applicable  to  the  authors  of  works  first  pub- 
lished in  a  foreign  country,  provided  that  a  reciprocal  protection 
is  granted  by  the  laws  of  that  country  to  works  Jirst  published  in 
Italy ^  it  is  clear  that  the  ordinary  protection  is  meant  to  apply 
to  works  first  published  in  Italy  and  to  these  alone.  Art.  44 
requires  that  the  laws  of  the  foreign  country  in  question  should 
recognise  as  belonging  to  authors  'rights  more  or  less  ex- 
tended,' and  that  they  should  be  applicable  by  reciprocity  to 
works  published  in  Italy.  In  order  that  works  first  published 
in  a  foreign  country  may  gain  the  protection  of  the  Italian  law, 
it  is  therefore  necessary  that  the  country  of  first  publication 
should  be  one  which  protects  the  copyright  in  its  own  works 
and  is  willing  to  extend  its  protection  reciprocally  to  Italian 
works.  Where  the  foreign  law  itself  requires  as  a  condition 
of  reciprocity  that  the  rights  and  remedies  of  its  own  law  shall 
be  granted  to  its  authors  by  the  other  country,  the  Italian 

*  See  Part  II.,  Chap,  i.,  sec.  5. 
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Government  may  effect  this  by  Decree,  so  long  as  the  rights 
and  remedies  accorded  are  temporary  {i.e.  limited  as  to  term), 
and  do  not  differ  essentially  from  those  of  the  Italian  law. 

Italian  Treaties. — Italy  is  a  member  of  the  International 
Union,  a  party  to  the  Montevideo  Convention,  ^  and  has  inter- 
national relations  with  Austria-Hungary,  Columbia,  France, 
Germany,  Mexico,  Norway  and  Sweden,  San  Marino,  Spain, 
and  the  United  States. 

Spai2L — The  Spanish  Law  is  in  a  similar  position  to  that  of 
Italy  in  that  it  grants  protection  to  the  '  authors '  of  original 
works  without  express  qualification.  The  qualification  to  be 
deduced  by  implication  is  however  different  in  the  two  cases. 
In  Spain  the  principle  primarily  applied  is  that  of  nationality. 
The  law  makes  special  provisions  with  regard  to  subjects  of 
foreign  States^  from  which  it  may  be  concluded  that  under 
ordinary  circumstances  Spanish  subjects  alone  enjoy  the  benefit 
of  its  protection,  and  that  they  obtain  copyright  whether  they 
publish  their  works  in  Spain  or  abroad. 

The  Act  of  1879,  Sec.  50,  grants  protection  to  subjects 
of  States  which  recognise  by  their  legislation  in  favour  of 
Spaniards  such  a  right  of  intellectual  property  as  is  established 
by  that  Act.  If  this  condition  is  to  be  construed  strictly  it 
would  appear  to  be  almost  incapable  of  realisation  ;  but  pro- 
bably a  substantial  correspondence  in  the  protection  given 
would  in  practice  be  allowed  to  suffice.  Sec.  51  of  the 
Act  contains  a  very  distinct  recognition  of  the  principle  of 
*  diplomatic  reciprocity.'  This  article  lays  down  the  following 
bases  for  the  diplomatic  arrangements  it  holds  in  contempla- 
tion :  (1)  Complete  reciprocity,  (2)  Mutual  treatment  upon 
the  footing  of  *most  favoured  nation,*  (3)  Formalities  of 
country  of  origin  alone  to  be  imposed,  and  (4)  Printing,  sale, 

*  Its  aoceesion  to  the  latter  has  been  accepted  only  by  the  Argentine  liepublic 
and  Paragoay. 
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importation,  and  exportation,  in  each  country,  of  copyright 
works  in  the  languages  or  dialects  of  the  other  to  be  forbidden. 

SpanUh  Treaties. — Under  this  Act  Spain  has  adhered  to  the 
Conventions  of  Berne  and  Montevideo,^  and  has  established 
copyright  relations  with  Belgium,  Columbia,  Costa  Kica, 
France,  Guatemala,  Italy,  Portugal,  Salvador,  and  the  United 
States.  Many  of  these  agreements  were  made  soon  after 
the  enactment  of  the  law  of  1879, — a  high  tribute  to  the 
reasonableness  of  the  principles  laid  down  by  that  Act. 

Switserland. — The  Swiss  law  of  1883  by  Sec.  10  grants 
its  protection  to  all  works  of  which  the  authors  are  domiciled 
in  Switzerland  and  to  all  works  first  published  there.  Other 
authors  enjoy  protection  for  works  published  abroad  only  if 
their  country  treats  authors  of  works  published  in  Switzerland 
on  the  same  footing  as  authors  of  works  published  in  its 
own  territory. 

Swiss  Treaties. — Switzerland  is  a  member  of  the  Berne 
Convention,  and  has  copyright  relations  with  Japan  and  the 
United  States. 

The  Conditions  of  Protection  in  Geumany, 

Austria,  Hungary,  Norway,  Denmark, 

Japan,  and  Tunis. 

The  laws  of  Germany,  Austria,  Hungary,  Norway,  Den- 
mark, Japan,  and  Tunis  also  protect,  under  varying  con- 
ditions, works  which  are  first  published  in  their  respective 
territories ;  but  they  contain  no  provision  for  '  legal  recipro- 
city.' Hungary  and  Norway  will  not  protect  works  of  aliens 
first  published  in  the  country  unless  they  have  appeared  with 

>  Its  accession  to  the  latter  Convention  haa  been  accepted  only  by  the  Ai^gen- 
tine  Republic  and  Paraguay. 
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native  publishers ;  and  the  German  law  contains  a  similar 
condition  with  regard  to  works  of  art.  Germany,  Austria, 
Hungary,  Nom-ay,  and  Denmark  recognise  the  principle  of 
nationality  concurrently  with  that  of  territoriality. 

Oermany. — The  German  law  of  1870  relating  to  literary, 
musical,  and  dramatic  works  and  designs,  protected  (Sec.  61) 
only  such  works  of  foreign  authors  as  should  have  first  ap- 
peared with  publishers  having  their  houses  of  trade  situated 
in  Germany.^  Nearly  the  whole  of  this  law  has  recently  been 
repealed  by  an  Act  of  19th  June,  1901, — which  also  only 
applies  to  literary,  musical,  and  dramatic  works  and  designs, 
— s.  55  of  which  provides  that* An  alien  enjoys  protection  for 
any  work  published  within  the  Empire  provided  that  he  has 
not  already  caused  the  work  itself  or  a  translation  thereof  to 
be  published  in  another  country,'^  while  s.  54  protects  all 
subjects  of  the  Empire  for  all  their  works. 

With  regard  to  works  of  art  and  photographs,  the  German 
law,  contained  in  statutes  of  less  recent  establishment,  is  by  no 
means  so  reasonable.  The  Act  of  9th  January,  1876,  which 
regulates  copyright  in  works  of  art,  protects  only  such  works 
of  foreign  authors  as  appear  for  the  first  time  with  native 
publishers ;  while  the  Act  of  the  10th  January  of  the  same 
year,  relating  to  photographs,  restricts  protection  for  these 
to  native  authors.  As  Germany  is  a  member  of  the  Berne 
Convention  these  limitations  do  not  lessen  the  protection  due 
under  that  agreement  to  authors  belonging  to  Union  countries. 

Oerman  Treaties. — Germany  is  a  member  of  the  International 
Union,  and  has  separate  copyright  relations  with  Austria- 
Himgary,  Belgium,  France,  Italy,  and  the  United  States. 


*  Special  provision,  however,  being  made  by  Art.  62  fot  legal  reciprocity  with 
other  States  which  should  have  formed  part  of  the  old  German  Confederation, 
e.g,  Austria. 

'  Translation  published  by  Longmans,  Green,  and  Co.,  1902. 
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Anitria  has  also  recently  codified  its  law  of  copyright, 
though,  unlike  Germany,  it  has  embraced  in  its  new  law 
works  of  art  and  photographic  works  as  well  as  works  of 
literature  and  of  music. 

The  Austrian  law  of  1895,  Sec.  1,  makes  the  provisions 
of  that  law  applicable  to  all  works  of  literature,  art,  and 
photography  first  appearing  on  the  territory.  By  the  same 
Article  an  Austrian  citizen  is  given  protection  for  all  his 
works  wherever  published.  Sec.  2  of  the  Act  provides  for 
a  limited  legal  reciprocity,  applicable  only  to  the  German 
Empire  ;  also  for  a  general  diplomatic  reciprocity. 

Austria  has  a  treaty  with  Hungary,  and  the  two  countries,  in 
their  international  capacity  as  a  single  State,  have  entered  into 
several  agreements  mentioned  below. 

Hungary. — The  Hungarian  law  still  makes  the  personal 
relation  of  the  author  to  the  State  the  chief  determinant  of 
protection.  By  the  Act  of  1884  (Sec.  79),  the  works  of 
Hungarian  citizens  and  of  aliens  domiciled  in  Hungary  are 
protected  even  if  published  abroad ;  though  a  foreign  author 
who  is  not  domiciled  only  gains  protection  for  works  which 
first  appear  with  a  native  publisher.  Sec.  80  of  the  same 
law  is  also  worthy  of  note.  It  reads  '  The  present  law  applies 
even  when  a  Hungarian  subject  violates  its  provisions  in  a 
foreign  country  to  the  prejudice  of  a  Hungarian  subject.' 
This  shows  the  attitude  of  Hungary  towards  the  questions 
treated  in  Sec.  4  of  this  chapter. 

Anstra-Hungarian  Treaties. — Although  Austria  and  Hungary 
have  distinct  codes  of  domestic  copyright  law,  as  already 
stated  Austria-Hungary  constitutes  one  State  for  international 
purposes.  This  dual  State  is  not  a  member  of  the  Inter- 
national Union,  but  has  entered  into  particular  treaties  with 
France,  Germany,  Great  Britain,  and  Italy. 

Horway. — Copyright  in  Norway  is  granted  by  Sec.  37  of 
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the  law  of  1893  to  all  works  of  Norwegian  subjects  and  also 
to  all  works  of  aliens  which  first  appear  with  Norwegian 
publishers.^  The  Article  also  provides  for  the  establishment 
of  '  diplomatic  reciprocity  '  by  Royal  Ordinance. 

Horwegian  Treaties. — Norway  is  a  party  to  the  Berne  Con- 
vention of  1886,  though  it  has  refused  to  accede  to  the 
Additional  Act  of  1896.  Internal  reciprocity  is  established 
between  Norway  and  Sweden.  These  countries  form  a  dual 
State,*  and  have  joint  treaties  relating  to  copyright  with 
Denmark,  France,  and  Italy. 

Denmark. — The  law  of  Denmark  is  similar  to  that  of 
Norway.  The  recent  Act  of  19th  December,  1902,  Sec.  36, 
provides  for  the  application  of  that  Act  to  all  works  of  Danish 
subjects  and  to  works  of  foreign  subjects  published  by  a 
Danish  publisher.'  Provision  is  made  for  ^diplomatic  reci- 
procity '  by  Royal  Ordinance.^ 

Danish  Treaties. — Under  this  Act  Denmark  has  entered  the 
International  Union.  It  has  also  copyright  relations  with 
France,  Norway  and  Sweden,  and  the  United  States. 

Japan. — As  to  the  persons  protected,  the  law  of  Japan  is 
identical  with  that  of  Denmark.  By  Sec.  28  of  its  Act  of 
1899  the  former  country  protects  all  works  first  published 
upon  its  territory,  without  any  condition  as  to  the  nationality 
of  their  publisher.  The  same  section  contemplates  the 
establishment  of  diplomatic  reciprocity.  Following  this  out, 
Japan  in  1899  adhered  to  the  Berne  Convention.  A  com- 
mercial treaty  of  1896  with  Switzerland,  which  is  still  in 
force,  also  deals  incidentally  with  copyright* 

1  Whore  the  publishing  house  is  a  firm  all  the  partnerSy  or  in  the  case  of  a 
limited  company  all  the  directors,  must  bo  domiciled  in  Norway. 

'  Until  quite  lately,  however,  Sweden  was  not  a  party  to  the  Berne  Convention. 

'  The  rule  for  determining  the  nationality  of  a  firm  is  the  same  as  in  the 
Norwegian  Uw. 

^  The  consent  of  the  Diet  however  is  necessary  where  the  contemplated 
arrangement  involves  the  undertaking  of  pecuniary  obligations. 
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Timift,  by  its  law  of  1899  (Sec.  1),  protects  works  first 
published  on  its  territory  and  recognises  the  principle  of 
diplomatic  reciprocity.  It  is  a  member  of  the  International 
Union. 


The  Conditions  of  Protection  in  Sweden 
AND  Greece. 

In  Sweden  and  Greece  the  ordinary  copyright  protection 
seems  to  be  limited  to  subjects,  but  the  laws  of  both  countries 
provide  for  the  extension  of  protection  to  foreign  authors  upon 
condition  of  reciprocity. 

Sweden. — The  Swedish  Literary  Copyright  Code  of  1877 
(Sec.  19)  states  that  it  applies  to  the  works  of  Swedish 
citizens  (presumably  wherever  published)  ;  and  that  its  pro- 
visions may  under  condition  of  reciprocity  be  extended  by 
the  King  to  the  works  of  aliens.  Protection  therefore  is  not 
given  as  a  matter  of  course  to  the  literary  works  of  aliens 
published  in  Sweden. 

On  this  point  the  rule  is  somewhat  different  for  works  of 
art.  The  Artistic  Copyright  Act  of  1867  by  Sec.  8  provides 
that  *  The  provisions  of  the  present  law  may,  under  condition 
of  reciprocity,  be  extended  by  the  King  in  whole  or  in  part 
to  the  reproduction  of  the  artistic  works  of  aliens  resident 
abroad.'  From  this  it  may  be  gathered  that  works  of  aliens 
domiciled  in  Sweden,  as  well  as  works  of  Swedish  subjects, 
are  protected  in  the  ordinary  course  of  the  law. 

Sweden  is  now  a  party  to  the  Berne  Convention.  Apart 
from  this,  it  has  issued  a  royal  edict  admitting  Norwegian 
works  to  copyright,  and  jointly  with  Norway  has  entered  into 
several  copyright  arrangements  with  other  countries,  the  names 
of  which  have  already  been  given,  under  Norway. 
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Oreeoe. — Act  433  of  the  Greek  Penal  Code  of  1833  recog- 
nises the  principle  of  '  legal  reciprocity.'  It  applies  the  pro- 
tection given  by  the  preceding  article  of  the  code  against  the 
*  infringement  and  imitation  of  works  of  art  and  intellect' 
to  aliens  whose  government  affords  the  same  protection  to 
Greek  subjects. 

The  Conditions  of  Protection  in  the  United 
States  and  Holland. 

The  laws  of  the  United  States  and  Holland  attach  to  the 
acquisition  of  copyright  by  aliens  certain  peculiar  conditions 
made  in  the  interests  of  domestic  industries. 

The  United  States. — The  American  Act  of  Congress  of  1870^ 
applied  only  to  citizens  of  and  residents  in  the  United  States. 
The  protection  then  given  was  extended  in  1891  by  the  Chace 
Act,  and  now  alien  authors  can  gain  copyright  protection 
in  America  if  their  country  grants  reciprocal  protection  to 
citizens  of  the  United  States.^  If  the  work  is  in  the 
English  language,  it  is  necessary  that  it  should  be  pub- 
lished in  America  either  first,  or  simultaneously  with  its 
publication  in  another  country,  and,  besides  this,  that  on 
or  before  the  day  of  publication  a  copy  of  the  title  (i.e.  title- 
page)  of  the  work,  and  also  two  copies  of  the  work  itself, 
which  latter  must  be  printed  from  type  set  within  the  limit  of  the 
United  States^  or  from  plates  made  therefrom^  or  from  negatives 
or  drawings  on  stone  made  within  the  limits  of  the  United  States, 
or  from  transfers  made  therefrom,  shall  be  deposited  with  the 

^  Incorporated  into  the  Revised  Statutes  in  1874. 

'  I.e.  the  foreign  country  muBt  either  (i)  grant  copyright  to  American  dtizens 
on  substantially  the  same  basis  as  to  its  own,  or  (ii)  be  a  party  to  an  international 
agreement  for  reciprocity,  which  the  United  States  may  join  at  will.  When  a 
countiy  satisfies  either  of  these  conditions  the  American  President  will  issue  a 
proclamation  in  its  favour,  and  thereafter  its  subjects  will  be  admitted  to  the 
benefit  of  the  American  Law. — Sec.  13  of  the  Chace  Act. 
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Librarian  of  Congress.^  Since  March,  1905,  works  in  a 
foreign  language  first  published  abroad  may,  under  certain 
conditions,  gain  full  protection,  provided  that  the  ordinary  re- 
quirements of  the  law  are  fulfilled  within  twelve  months. 

The  Act  of  1891,  in  providing  an  amended  reading  for  that 
section  of  the  previous  statute^  which  embodies  a  general 
grant  of  protection  to  authors,  omits  those  words  in  the  former 
Act  which  conferred  that  protection  expressly  upon  citizens 
or  residents  of  the  United  States  who  should  be  authors ; 
Sec.  13  of  the  amending  Act  provides  that  the  latter  shall 
only  apply  to  'a  citizen  or  subject  of  a  foreign  State  or 
nation'  when  such  foreign  State  or  nation  shall  grant  re- 
ciprocal protection.  Thus  it  would  seem  that  subjects  of 
those  States  which  do  not  acknowledge  reciprocity  get  no 
protection,  even  when  resident  ^  in  the  United  States.* 

The  matter  is,  however,  by  no  means  fi'ee  from  doubt. 
Sec.  4  of  the  amending  Act  provides  that  a  registration  fee  of 
one  dollar  shall  be  charged  upon  every  person  '  not  a  citizen 
or  resident  of  the  United  States,'  and  this  can  only  be  regarded 
as  imposing  a  special  disability  upon  persons  enjoying  an 
international  copyright  protection,  persons  whose  copyright 
arises  under  the  ordinary  domestic  rule  being  exempt.  It  is, 
no  doubt,  rather  in  order  to  make  room  for  the  inclusion  of 
aliens  satisfying  the  conditions  of  Sec.  13  than  in  order  to 
effect  the  exclusion  of  residents  not  satisfying  these  conditions 
that  Sec.  1  of  the  Chace  Act  leaves  out  the  phrase  granting 
protection  to  citizens  or  residents  of  the  United  States. 

1  Sec.  3  of  the  Chace  Act,  1891. —Sec,  4956  ol  the  Revised  Statutee. 

*  S.  4952  of  the  Revised  Statutes. 

'  The  American  Courts  will  not  consider  a  person  as  ^  resident '  unless  he  has 
an  intention  of  permanently  remaining  in  the  country.  This  interpretation 
makes  residence  practically  equivalent  to  domicil. 

^  In  any  case  it  seems  clear,  as  IVIr.  MacGiUivray  points  out,  that  a  foreigner 
resident  in,  hut  not  a  suhject  of,  a  country  with  which  reciprocity  is  estahlished 
cannot  obtain  copyright. — MacGiUivray,  Treatise  on  Copyrighty  p.  249. 
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Intematioxial  Arrangements. — Under  Sec.  13,  Proclamations 
have  been  issued  admitting  subjects  of  Belgium,  Chili,  Costa 
Bica,  Denmark,  France,  Germany,  Great  Britain,  Holland, 
Italy,  Mexico,  Portugal,  Spain,  and  Switzerland  to  the  benefit 
of  the  amended  Act. 

Holland. — The  Dutch  law  (1881  Act — sec.  27)  makes  'pub- 
lication by  means  of  printing'^  in  Holland  or  the  Dutch 
Indies  the  condition  of  copyright  in  published  works  ; '  hence 
it  would  seem  that  a  work  first  published  in  Holland  by  a 
Dutchman  does  not  gain  protection  unless  printed  on  Dutch 
territory,  while,  on  the  other  hand,  a  work  first  published  in 
Holland  by  a  foreign  author  will  gain  protection  if  it  has 
been  printed  on  Dutch  territory. 

Holland,  while  rejecting  the  invidious  principle  that  the 
law  should  look  only  to  the  nationality  of  the  author,  clings 
to  a  rule  which  is  infinitely  worse,  since  it  makes  protection 
depend  on  the  condition  of  printing  in  the  coimtry — a  matter 
which  in  strictness  is  independent  of  literary  considerations. 

In  respect  of  unpublished  works  and  lectures,  the  1886  Act 
does,  however,  regard  the  personal  status  of  the  author ;  for 
Sec.  27  grants  protection  for  these  to  authors  domiciled  in 
Holland  or  the  Dutch  Indies. 

Dutch  Treaties. — Holland  has  copyright  relations  with  Bel- 
gium, France,  and  the  United  States. 

^  According  to  the  interpretation  of  the  International  Office,  the  Act  reqairos 
the  first  publication,  i.e.,  issuing  to  the  public,  as  well  as  the  printing,  to  take 
pUoe  in  Holland  or  the  Dutch  Indies. 

'  The  Canadian  Copyright  Act,  1875,  which  cannot,  of  course,  impair  the 
validity  in  Canada  of  British  Imperial  Copyright,  requires  printing  and  publi- 
cation in  the  country  as  a  condition  of  Canadian  copyright.  It  has  been  decided 
in  Frowde  v,  JParrish  (1896),  27  Ont.  Rep.  526,  that  printing  and  publishing  from 
stereotype  plates  imported  into  Canada  is  a  sufficient  Sprinting'  within  the 
meaning  of  the  Act. 
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SECTION    in. 

FORMALITIES  SPECIALLY  IMPOSED   UPON  ALIENS. 

Formalities  relating  to  the  inception  of  copyright — Competing  for- 
malities— Formalities  of  protecting  country  not  usually  required — ^The 
English  rule  as  to  formalities — Formalities  in  France,  Belgium,  and 
Luxemburg — Extraneous  formalities  rarely  required — Formalities  relating 
to  Procedure  in  Court — ^In  matters  of  procedure  special  formalities  may  be 
useful — Deposit  of  Security  for  Costs. 

Formalities    relating   to   the    Inception   op    the 

Eight. 

Whatever  general  principles  a  country  adopts  in  deciding 
if  protection  shall  be  granted  to  foreign  authors,  when  it 
gives  them  any  protection  at  all,  it  has  to  determine  whether 
they  shall  be  required  to  fulfil  merely  the  same  formalities  as 
subjects,  or  whether,  in  virtue  of  their  exceptional  position, 
special  formalities  shall  be  imposed  upon  them  or  special 
exemptions  granted  them. 

Competing  Formalities. — ^A  State  which  protects  all  works 
published  within  its  territory,  and  only  these,  since  it  does  not 
regard  the  personal  capacity  of  the  author  and  has  nothing 
to  do  with  foreign  works,  would  naturally  apply  to  all  pro- 
tected works  alike  its  domestic  formalities  without  modification. 
In  such  a  case  there  is  no  reason  for  imposing  any  disability 
or  for  granting  any  exemption  to  a  protected  work  on  the 
ground  that  its  author  is  an  alien. 

The  position  is  somewhat  different  where  a  country  grants 
protection  to  works  of  aliens  published  abroad.     Here  there 
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are  obviously  two  sets  of  formalities,  either  or  both  of  which 
might  possibly  be  required — that  of  the  country  of  origin  and 
that  of  the  country  granting  protection.  The  fact  of  distance 
and  difference  of  language  generally  renders  the  fulfilment  of 
the  formalities  of  the  latter  a  somewhat  difficult  operation  : 
there  is  also  the  general  ignorance,  prevalent  everywhere,  of 
foreign  formalities  to  be  taken  into  account.  On  the  other 
hand,  since  the  object  of  formalities  is  usually  either  to  make 
known  certain  facts  connected  with  the  coming  into  existence 
of  the  right,  as  in  the  case  of  registration,  or  to  benefit  the 
State  at  the  expense  of  the  author,  either  by  exacting  fees 
or  by  requiring  deposit  of  one  or  more  copies  of  the  work, 
there  is  considerable  reason  for  subjecting  even  works  pub- 
lished abroad  to  the  formalities  of  the  municipal  law. 

It  is  difficult  to  see  why  a  country  granting  protection 
should  not  require  foreign  authors  as  well  as  natives  to 
conform  to  its  own  ideas  of  what  is  necessary  for  such 
purposes  as  registration.  Nor  is  it  obvious  that  the  author 
of  a  work  published  abroad  has,  in  virtue  of  his  choice  of 
a  foreign  country,  any  claim  to  exemption  from  a  tax  levied 
on  native  authors  in  return  for  copyright  protection.  It  may 
therefore  be  concluded  that  where  a  State  consents  to  forego 
the  fulfilment  of  its  own  formalities  in  respect  of  works  pub- 
lished abroad  to  which  it  grants  protection,  it  does  this  merely 
as  a  matter  of  grace,  and  not  as  a  necessary  part  of  its 
original  concession  of  copyright. 

Formalities  of  protecting  eountry  not  usually  required- 
Still,  as  a  matter  of  grace,  there  is  much  to  be  said  for  such  a 
proceeding  in  view  of  its  obvious  simplicity  and  convenience  : 
a  fact  which  has  generally  been  recognised  in  copyright 
treaties.  Thus  the  Berne  Convention  provides  that  the 
fulfilment  of  the  formalities  of  the  country  of  origin  shall 
be   sufficient  to  establish  protection   throughout  the  Union, 
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and  the  majority  of  copyright  treaties  make  a  similar  stipula- 
tion.^ Moreover  the  general  tendency  of  domestic  law  is 
towards  the  protection  of  copyright  gained  abroad  without 
any  fresh  formality.  Thus  Spain  (Act  of  1879,  sec.  61)  lays 
this  down  as  one  of  the  bases  on  which  copyright  arrange- 
ments are  to  be  made.  And  Italy,  by  its  Act  of  1882,  sec. 
44,*  will,  when  reciprocity  is  established,  accept  deposit  of 
copies  of  the  work  or  declaration  of  copyright,  when  performed 
according  to  the  law  of  the  country  of  origin,  in  lieu  of  the 
similar  formalities  imposed  by  Sec.  21  of  the  Act,  which  are 
required  to  be  carried  out  in  Italy.' 

The  Engliflh  Rnle  as  to  Formalities. — In  Great  Britain  the 
law  empowers  the  King  to  issue  Orders  in  Council  giving 
protection  to  works  first  published  in  any  foreign  country, 
and  makes  no  reference  to  the  fulfilment  of  formalities  there ;  * 
but  the  only  two  Orders  in  Council  at  present  in  force  are 
concerned  with  treaties — the  Berne  Convention  of  1886  and 
the  Treaty  of  1893  with  Austria-Hungary — which  protect 
only  works  that  have  complied  with  the  formalities  of  the 
country  of  origin.* 

As  to  the  fulfilment  of  the  English  domestic  formalities,  the 
present  law,  as  settled  in  Hanfstaengl  v,  American  Tobacco 

^  The  general  adoption  of  this  rule  would,  ceteris  paribttSf  lead  all  authors  to 
publish  in  one  country,  viz.  that  which  imposed  the  least  burdensome 
formalities. 

'  Sec.  44,  §  3,  reads :  *  If,  in  the  foreign  country,  the  law  prescribes  deposit 
or  declaration  at  the  time  of  the  publication  of  a  work,  it  is  sufficient,  in  order  to 
gain  a  copyright  in  the  work,  enforceable  in  Italy,  that  proof  should  be  given  that 
the  one  or  the  other  has  been  carried  out  conformably  to  the  laws  of  the  foreign 
country.' 

'  The  declaration  contemplated  by  Art  21  is  a  statement  of  intention  to  retain 
the  copyright  in  a  work,  accompanied  by  an  exact  description  of  the  latter  and 
a  mention  of  the  year  of  publication. 

*  Act  of  1844,  7  Vict.  c.  12,  sec.  2. 

•  The  arrangement  with  the  United  States  is  not  a  treaty.  On  the  part  of 
Great  Britain  it  consists  simply  of  an  assurance  given  to  the  United  States, 
having  reference  to  the  state  of  the  English  domestic  law. 
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Co.^  is  that  where  no  special  mention  of  them  is  made  in  the 
Order  in  Council  on  which  the  protection  of  the  work  depends 
they  are  not  required. 

The  International  Copyright  Act  of  1844  (sec.  6)  imposed 
upon  authors  of  foreign  works  to  whom  English  copyright 
should  be  extended  the  formalities  of  registration  and  of 
deposit  of  one  copy  of  the  book;  thus  requiring  from  such 
authors  practically  the  ordinary  domestic  formalities.  The 
International  Copyright  Act  of  1886  (49  and  50  Vict.  c.  33, 
sec.  4)  enacted  that  the  provisions  of  the  International  Copy- 
right Acts  as  to  formalities  (which  are  contained  in  the  Act  of 
1844)  should  not  apply  to  protected  foreign  works,  except  in  so 
far  as  provided  in  the  Order  in  Council  granting  protection. 
This  apparently  gives  to  the  Crown  power  to  relieve  foreign 
works  altogether  from  the  performance  of  British  formalities  ; 
and  the  Order  in  Council  adopting  the  Berne  Convention  must 
be  taken  as  having  done  this,  at  the  same  time  requiring  foreign 
works  to  fulfil  the  formalities  of  their  country  of  origin. 

On  the  other  hand,  it  has  been  argued  that,  as  an  Order  of 
Council  made  under  the  International  Copyright  Acts  simply 
has  the  effect  of  extending  to  the  foreign  works  to  which  it 
applies  ^  all  and  singular  the  enactments '  of  the  Copyright 
Amendment  Act^  of  1842,  and  as  that  Act  itself  requires 
registration  (s.  24)  and  deposit  (s.  8),  these  formalities  are 
still  obligatory  under  the  general  rule,  although  the  special 
and  additional  formalities  imposed  by  the  Act  of  1844  (s.  6) 
are  no  longer  thus  necessary.  It  is  probable,  however,  that 
Sec.  6  of  the  1844  Act  was  meant  to  supersede  the  provisions 
of  the  Act  of  1842  with  reference  to  formalities  :  and  in 
Hanfstaengl  V.  American  Tobacco  Co,^  affirming  Hanfstaengl 

1  Han/ntaenglv,  Atneriean  Tobaceo  Co.  (1895),  1  Q.B.  347. 

2  International  Act  of  1844  (7  Vict,  c.  12,  8.  3). 

3  Hanfstaengl  V,  American  Tobacco  Co.  (1895),  1  U.B.  347. 
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V,  Holloway  ^  it  has  been  decided  that  for  the  countries  com- 
prised in  the  Order  in  Council  of  1887  the  ordinary  English 
formalities  are  no  longer  necessary.  It  is  doubtful  whether 
this  principle  can  be  held  to  apply  to  sculptures  and  engravings, 
for  which  the  formality  prescribed  by  the  statutes  is  not  regis- 
tration, but  the  imposition  of  the  author's  name  on  the  work. 

Under  the  law  of  Great  Britain,  then,  the  formalities 
requisite  for  foreign  works  are  determined  for  the  works  of 
each  country  by  the  particular  Order  in  Council  which  deals 
with  them.  There  is  a  possibility  of  total  exemption  from 
all  formalities  whatever ;  but  the  Orders  in  Council  will 
doubtless  generally  require  the  fulfilment  of  the  formalities  of 
the  country  of  origin,  not  those  of  the  national  law  of  Great 
Britain.*  This  represents  the  policy  of  all  the  Orders  now 
in  force  ;  under  them  the  formalities  of  the  country  of  origin, 
and  no  others,  are  imposed. 

Although  Spain,  Italy,  and  Great  Britain  do  not  by  their 
ordinary  domestic  law  protect  the  works  of  aliens  published 
abroad,  they  yet  recognise  the  principle  of  reciprocity  and 
determine  the  formalities  to  which  such  works  shall  be  sub- 
jected where  that  principle  applies.  The  majority  of  countries 
make  no  provision  on  the  subject  by  their  domestic  laws,  the 
formalities  to  be  imposed  on  foreign  authors  being  left  to  be 
decided  at  the  making  of  each  particular  treaty. 

Formalities  in  France,  Belgium,  and  Lnzembnrg. — France, 
Belgium,  and  Luxemburg,  which  extend  their  domestic  copy- 
right to  all  foreign  works  wherever  published,  have,  however, 
naturally  had  to  make  some  rule  on  the  subject.    France  grants 

»  Hatif9tarngl  r,  HoUoicay  (1893),  2  Q.B.  1. 

'  The  Treaty  of  1893  with  Austria-Hungary  provided  that,  while,  for  obtain- 
ing protection  in  England  and  Aiuitria,  the  fulfibncnt  of  the  formalities  of  the 
coimtrj'  of  origin  were  to  bo  sufficient,  English  works  claiming  i>rotcction  in 
Hungary  should  be  required  to  fulfil  the  formalities  of  both  these  latter 
countries. — See  Art.  6  of  the  Treaty. 
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to  such  works  only  the  same  protection  as  that  accorded  to  works 
published  in  her  territory  ;  it  assumes  that  the  works  it  pro- 
tects have  akeady  gained  copyright  in  their  own  country,  and 
proceeds  by  way  of  extending  to  them  its  domestic  remedies 
rather  than  by  granting  to  them  a  separate  copyright.  In 
order  to  profit  by  the  liberality  of  this  country,  it  is  therefore 
necessary  for  foreign  writers  to  have  established  their  copy- 
right in  their  country  of  origin,  and  hence  to  have  fulfilled  all 
the  formalities  imposed  by  that  country  as  conditions  of  the 
attainment  of  copyright.  ^ 

Besides  imposing  upon  the  author  of  a  foreign  work  the 
.formalities  of  the  country  of  origin,  the  French  law  expressly 
obliges  him,  as  a  condition  precedent  to  suing,  to  perform  the 
ordinary  French  domestic  formalities  (1852  Decree,  sec.  4).^ 

The  foreign  author  of  a  work  published  in  France  gains 
the  ordinary  domestic  protection,  and  is  subjected  only  to  the 
ordinary  domestic  formalities. 

The  Belgian  Law  of  1886  (sec.  38)  grants  to  aliens  the 
riffhts  secured  by  that  law,  without  making  any  express  stipu- 
lation as  to  formalities.  Hence  it  is  possible  that  Belgium 
does  not  exact  from  authors  of  works  published  abroad  the 
fulfilment  of  the  formalities  of  the  country  of  origin,  but  only 
requires  that  its  own  domestic  formalities  should  be  complied 
with.  The  latter  have  been  abolished  altogether  by  the 
law  of  1886  as  regards  works  published  in  the  lifetime  of  the 
author,  but  for  posthumous  works  and  works  published  by  the 

^  It  will  he  seen  that  it  is  doubtful  whether,  in  order  to  gain  protection  in 
France,  it  is  necessary  for  the  author  of  an  English  book  either  to  register  it 
or  to  make  deposit  of  copies  in  Great  Britain.  Neither  registration  nor  the 
delivery  of  the  stipulated  number  of  copies  of  the  work  is,  by  English  law,  a 
condition  of  copyright.  The  former  is  only  a  '  condition  precedent  to  suing  * :  the 
latter  a  separate  duty  with  separate  penalties,  imposed  upon  the  author  by  a 
Copyright  Act  it  is  true,  but  not  carrying  with  it  loss  of  copyright  in  the  event 
of  default. 

^  Deposit  of  two  copies  as  a  rule — of  three  for  certain  ki^ids  of  works. 
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State  or  public  bodies  a  Royal  Decree  of  the  27th  March, 
1886,  issued  in  accordance  with  Sees.  4  and  11  of  the  law, 
requires  registration  within  six  months  of  publication,  under 
penalty  of  loss  of  copyright. 

The  new  copyright  code  of  Luxemburg,  issued  in  1898, 
very  closely  follows  the  Belgian  Law  of  1886.  Section  39 
in  the  former  code,  relating  to  the  protection  of  foreign 
authors,  is  almost  word  for  word  the  same  as  the  corre- 
sponding section  in  the  Belgian  Law;^  and,  like  Belgium, 
Luxemburg  dispenses  with  all  formalities  whatever,  except  for 
posthumous  works  and  works  published  by  the  State  or  by 
public  bodies,  which  must  be  registered  within  six  months 
under  penalty  of  loss  of  copyright, 

Extraneons  Formalities  rarely  required. — Very  few  countries 
impose  upon  the  alien  author  any  special  extraneous  form- 
alities beyond  those  of  the  country  of  origin  and  of  their  own 
domestic  law.  The  granting  of  copyright  to  works  published 
abroad  may  be  regarded,  either  as  an  extension  of  the  pro- 
tection which  they  already  enjoy  in  their  own  country,  or  as  a 
distinct  and  separate  concession  of  domestic  copyright.  If 
the  protecting  State  takes  the  former  view,  it  is  generally 
content  mth  the  performance  of  the  formalities  of  the  country 
of  origin  of  the  work,^  while  if  it  adopts  the  latter,  it  will 
usually  impose  merely  its  own  domestic  formalities. 

As  to  the  works  of  aliens  published  in  the  country  itself  and 
not  abroad,  the  States  which  grant  copyright  to  such  works 
usually  treat  them  in  every  respect  as  native  works,  subjecting 
them  to  the  ordinary  formalities  imposed  upon  such  works.  It 
is  not  clear  what  justification  a  State,  which  protects  by  its 
domestic  law  all  works  first  appearing  in  its  territory,  can 

'  Except  that  the  latter  contains  a  clause  restricting  the  duration  of  the 
foreign  author *8  rights  to  the  period  accorded  by  the  country  of  origin,  a 
limitation  which  the  other  omits. 

2  Though  sometimes  it  imposes  its  own  as  well,  e.g.  France, 
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have  for  imposing  special  conditions  upon  their  authors  when 
the  latter  are  aliens.  The  theory  upon  which  the  grant  of 
copyright  is  based  is  that  the  fact  of  publication  within  the 
State  places  the  work  of  the  alien  on  a  level  with  that  of  a 
subject,  in  respect  of  title  to  protection ;  and  it  would  seem 
that  it  should  equally  do  this  in  respect  of  formalities  to  be 
performed.  This  view  is  generally  accepted  ;  very  few  States 
which  protect  all  works  first  appearing  in  the  territory  at  the 
same  time  make  special  regulations  for  the  case  of  alien 
authors.  As  we  have  seen,  however,  the  United  States,  by 
Sec.  4  of  the  Chace  Act  1891,  exacts  from  alien  authors  of 
works  'copyrighted'  according  to  that  Act  one  dollar  as  a 
registration  fee,  while  for  citizens  and  residents  the  charge  is 
only  fifty  cents. 


Formalities  relating  to  Procedure  in  Court. 

In  respect  of  procedure  there  is  not  the  same  objection  to 
the  imposition  of  special  formalities  upon  the  authors  of 
protected  foreign  works  as  in  respect  of  the  substantive  right. 

The  author  of  a  work  admitted  to  copyright  by  a  country 
other  than  that  in  which  it  first  appeared  may  reasonably 
expect  the  recognition  of  his  abstract  claim  to  protection  to 
carry  with  it  the  recognition  of  its  practical  validity,  upon  the 
fulfilment  of  those  formalities  which  the  protecting  country 
imposes  upon  its  own  works — it  being  of  course  required  of  him 
that  he  should  furnish  those  dues,  in  the  way  of  deposit  of 
copies,  which,  in  the  public  interest,  that  country  has  felt 
itself  entitled  to  levy  upon  authors  of  native  work.  At  all 
events,  he  may  at  least  expect  to  be  freed  from  all  further 
formalities  except  such  as  are  imposed  by  the  country  of 
origin  in  respect  of  its  domestic  protection  and  which  therefore 
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may  be  exacted  without  reproach  by  any  foreign  State  grant- 
ing an  extension  of  that  protection. 

In  matters  of  Procedure  special  Formalities  may  be  usefliL — ^As 
regards  the  substantive  right,  then,  there  is  nothing  in  the 
peculiar  position  of  the  author  of  a  foreign  work  that  can 
warrant  the  imposition  of  any  special  formality  by  a  State 
which  grants  the  work  protection.  But  when  the  author 
presents  himself  in  Court,  asking  for  remedy  in  respect  of  an 
infringement  of  that  substantive  right,  his  case  assumes  a 
different  aspect.  In  the  first  place,  the  fact  that  his  work 
first  saw  the  light  abroad — joined  perhaps  to  the  fact  that, 
under  the  law  of  the  protecting  State,  the  formalities  of  the 
country  of  origin  alone  were  requisite  and  these  alone  have 
been  fulfilled — ^may  render  the  ordinary  methods  of  proof  and 
disproof,  e,g.  calling  of  witnesses  and  production  of  extracts 
from  the  Register,  either  inapplicable  or  else  very  difficult 
to  put  into  operation.  In  such  circumstances,  partly  in  order 
that  the  defendant  may  not  be  embarrassed  by  having  to  go 
to  foreign  countries  to  investigate  the  title  set  up  by  the 
plaintiff,  and  partly  for  the  advantage  of  the  plaintiflf  himself, 
it  is  not  unusual  for  countries  to  lay  down  a  special  mode  of 
proof  for  the  establishment  of  the  plaintifTs  right. 

Thus  it  is  provided  by  the  English  International  Copyright 
Act  of  1886  (sec.  7)  that  an  extract  from  a  register  or  certifi- 
cate or  other  document  stating  the  evidence  or  proprietorship 
of  the  copyright,  if  authenticated  by  the  official  seal  of  a 
minister  of  state  of  the  foreign  country  or  by  the  official  seal 
or  signature  of  a  British  diplomatic  or  consular  officer  acting 
in  such  country,  shall  be  admissible  as  evidence  of  the  facts 
contained  therein,  and  all  courts  shall  admit  it  as  evidence 
without  proof.  The  Berne  Convention  (Art.  11)  contains  a 
provision  that  the  appearance  of  the  name  of  any  person  on  the 
work  as  author  shall  give  him  a  prima  facie  title  to  copyright 
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therein,  and  that  in  cases  where  the  Courts  are  in  doubt 
as  to  the  fulfilment  of  the  formalities  of  the  country  of  origin 
they  shall  have  power  to  call  for  the  production  of  a  certificate 
from  a  competent  authority  showing  that  those  formalities 
have  been  fulfilled. 

Strictly  speaking,  such  provisions  as  these  can  hardly  be 
said  to  impose  special  formalities ;  it  is  more  accurate  to  look 
upon  them  as  permitting  than  as  requiring  a  certain  mode  of 
proof.  Apart  from  them,  it  has  been  suggested  that  a  country 
would  be  justified  in  subjecting  foreign  authors  to  special 
court  fees  on  a  higher  scale.  The  greater  work  which  is 
thrown  on  the  Court  when  the  proofs  involve  two  languages, 
and  when  in  other  respects  the  proceedings  are  of  a  more 
elaborate  character,  may  perhaps  provide  a  good  reason  for 
demanding  an  increase  of  fees. 

Deposit  of  Seonrity  for  Costs. — Besides  such  regidations  as 
these,  there  are  others  which  impose  particular  formalities 
upon  the  alien  author,  on  the  ground  that  his  belonging  to 
another  nation  renders  it  more  diflScult  to  fix  him  with  what- 
ever responsibilities  in  the  way  of  costs,  etc.,  he  may  incur  in 
the  prosecution  of  his  suit.  He  can  withdraw  himself  from 
the  jurisdiction  of  the  Court  more  easily  than  a  native ; 
hence  it  is  often  deemed  advisable  to  require  him  before  the 
suit  commences  to  make  special  provision  for  the  satisfaction 
of  its  incidents.  Formalities  imposed  with  this  object  are, 
however,  something  more  than  mere  matters  of  form,  for  they 
generally  involve  the  deposit  on  the  part  of  the  foreign 
plaintifF  of  some  substantial  sum  as  security  :  but,  like  the 
former  class,  they  do  not  afiect  the  substantial  existence  of 
the  right  and  only  regulate  the  procedure  by  which  it  may  be 
made  good  in  practice. 

Deposit  of  security  for  costs  is  less  often  exacted  from 
aliens  in  England  than  on  the   Continent,  where  it  passes 
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under  the  Roman  law  tenn  cautio  judicatum  solvu  Thus,  in 
France,  Sec.  16  of  the  Civil  Code  makes  it  obligatory,  with 
certain  exceptions,  wherever  an  alien  is  the  plaintiff  and  a 
Frenchman  the  defendant.^  The  Decree  of  1852  seems  only 
to  enable  the  alien  to  claim  the  benefit  of  a  remedy  which  till 
then  had  been  limited  to  the  authors  of  works  published  in 
France,  without  freeing  him  upon  appearance  in  Court  from 
conditions  attaching  to  all  alien  plaintiffs  merely  in  virtue  of 
their  alien  status.  It  will  be  noted  that  the  French  rule  as  to 
cautio  only  applies  where  the  defendant  is  a  Frenchman  and 
hence  does  not  affect  the  case  where  one  alien  sues  another  in 
the  French  Courts.  ^ 

In  this  respect  the  Belgian  law  is  the  same  as  that  of  France ; 
Germany  however  exacts  the  cautio  from  the  foreign  plaintiff 
even  where  the  defendant  is  an  alien.  In  the  English  Courts 
a  plaintiff  may  be  required  to  find  security  if  he  is  beyond 
the  jurisdiction  of  the  Court  or  if  his  presence  within  it  is 
merely  temporary,  and  it  would  seem  that  at  the  discretion 
of  the  Court  security  may  be  exacted  from  the  plaintiff  where 
the  defendant  is  likewise  resident  abroad. 

Though,  however,  cautio  judicatum  solvi  finds  a  place  in 
the  law  of  nearly  every  European  country,  there  are  signs  in 
the  Union  countries  of  a  tendency  to  do  away  with  it.  In 
Italy  it  has  already  been  abolished.  Germany  will  dispense 
with  it  in  respect  of  subjects  of  countries  granting  a  like  dis- 
pensation in  respect  of  German  subjects.  The  matter  has  long 
engaged  the  attention  of  Societies  formed  to  promote  the 
interests  of  literature  and  science;  thus  as  early  as  1877  the 
Institute  of  International  Law  passed  a  resolution  to  the  effect 
that  it  should  be  abolished. '     Since  then  many  treaties  have 

*  Darrafl,  Du  Di-oit  det  AuteurB  et  d^M  Artlstrs^  p.  299. 

*  Von  Bar :  Prtticiplrtt  and  Practice  of  Private  International  LaWy  p.  876. 
s  /Wrf.,  pp.  878,  879. 
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provided  for  its  remission  as  between  contracting  States. 
The  most  important  of  these  is  the  Convention  which  was 
signed  at  the  Hague  on  the  14th  Nov.  1891,  and  which  has 
been  ratified  by  Austria-Himgary,  Belgimn,  Denmark,  France, 
Germany,  Holland,  Italy,  Luxemburg,  Norway  and  Sweden, 
Portugal,  Boumania,  Russia,  Spain,  and  Switzerland,  many  of 
them  members  of  the  International  Copyright  Union.  This 
treaty  provides  (Art.  11)  that  no  security  or  deposit  shall  be 
imposed  on  the  subjects  of  any  of  the  contracting  States, 
having  their  domicil  in  one  of  these  States,  who  may  be 
plaintiffs  or  defendants  before  the  Courts  of  any  other  of 
these  States ;  while  (Art.  12)  the  parties  agree  to  execute 
within  their  respective  territories  the  judgments  of  each  other's 
Courts  against  persons  thus  exempt  from  security  or  deposit. 
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SECTION  IV. 

CONFLICT  OF  JURISDICTIONS  AND  OF  LAWS, 

Tho  bases  of  Private  International  Law — A  Court  cannot  always  justly 
apply  its  own  ordinary  rules — ^The  Appropriate  Court  and  the  Appropriate 
Law — Copyright  from  the  standpoint  of  Private  International  Law — A 
country  can  only  place  duties  upon  its  own  public — ^The  country  where 
the  infringement  is  committed  should  have  jiu-isdiction — ^The  Appropriate 
Law  that  of  country  where  infringement  committed — ^The  Appropriate 
Law  for  Contracts — Inheritance — Law  of  the  Country  of  Origin. 

The  Bases  of  Private  International  Law. 

It  now  becomes  necessary  to  consider  the  subject  of  '  The 
Application  of  Alien  Laws,'  which  is  often  designated  *  Private 
International  Law '  or  the  '  Conflict  of  Laws.'  A  subject  of 
one  State  may  conmiit  on  the  territory  of  another  an  act  to 
the  injury  of  a  fellow  subject ;  or  the  matter  may  be  more 
involved, — for  example,  a  subject  of  one  State  may  make  with 
a  subject  of  another  in  the  territory  of  a  third  a  contract 
which  is  to  be  performed  in  that  of  any  of  the  three,  or  even 
in  that  of  a  fourth.  In  such  cases  there  is  an  obvious  conflict 
as  to  which  State  should  exercise  jurisdiction  over  the  matter. 
In  the  former  example,  the  native  State  may,  in  virtue  of 
the  nationality  of  the  parties  to  the  suit,  claim  to  assume 
jurisdiction,  and  the  same  claim  may  be  made  by  the  other 
State  on  the  groimd  that  offences  committed  within  its  terri- 
tory are  properly  cognisable  by  itself ;  while,  in  the  latter 
example,  there  are  no  less  than  four  coimtries  which  each  have 
some  reasonable  claim  to  the  exercise  of  jurisdiction.     There 
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is  nothing  in  International  Law  proper  to  prevent  the  case 
being  decided  by  each  country  for  itself ;  but  obvious  incon- 
venience and  injustice  would  result  from  the  enforcement  of 
its  own  claims  by  any  State,  without  regard  to  the  probable 
action  of  the  other  or  others. 

Private  Intematioiial  Law. — With  a  view  of  reconciling  the 
various  claims  to  jurisdiction  which  arise  where  the  parties  to  a 
suit  are  connected  by  different  ties  with  more  States  than  one, 
a  system  of  '  Private  International  Law '  ^  has  been  elaborated, 
which  affects  to  determine  precisely  the  appropriate  Court  for 
each  case  of  conflict.  Upon  the  main  principle  of  this  system 
the  majority  of  modern  civilised  States  are  agreed :  so  that 
where,  for  example,  the  rule  of  private  international  law  points 
out  the  country  where  an  offence  has  been  committed  as 
having  the  primary  right  to  jmrisdiction,  other  States,  basing 
their  claims  on  different  grounds,  will  remain  passive,  at  any 
rate  until  the  coiuls  of  that  country  have  definitely  refused 
to  undertake  the  decision  of  the  matter. 

A  Coiurt  caimot  always  justly  apply  its  own  ordinary  Bules. 
— It  will  not  however  necessarily  be  just  for  the  Court  which 
imdertakes  jurisdiction  to  apply  the  rules  of  its  own  domestic 
code  to  the  decision  of  the  case.  If,  for  example,  the  State 
to  which  the  defendant  owes  allegiance  assumes  the  right  of 
determining  the  question  at  issue,  and  if  its  ordinary  law 
regards  as  an  infringement  of  copyright  an  act  of  his,  which 
was  not  an  infringement  according  to  the  law  in  force  at  the 
place  where  it  was  committed,  then  it  may  fairly  be  argued 
that  the  defendant  ought  to  be  acquitted,  on  the  groimd  that 
in  copyright  the  law  of  a  country  effects  an  adjustment  of 

*  *  Private  International  Law '  comprises  a  system  of  rules  for  the  selection 
from  among  several  competing  codes  of  the  one  appropriate  to  govern  any  given 
matter.  It  differs  from  *  International  Law  *  proper  {public  itUernatUmal  law)  in 
that  it  deals  with  the  relations  of  States  and  private  individuals,  not  with  that 
of  States  inter  Be, 
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claims,  holding  good  only  for  the  conditions  obtaining  among 
its  own  people,  and  ceasing  to  be  equitable  when  applied  to 
the  conditions  obtaining  in  another  State ;  and  that,  therefore, 
as  the  act  complained  of  does  not  constitute  an  offence  at  the 
place  of  conmiission,  it  ought  not  to  be  regarded  as  an  offence 
by  any  tribunal.  This  is  an  extreme  case,  the  conflict  here 
being  as  to  the  whole  infringing  character  of  the  act  com- 
plained of ;  but,  since  the  laws  of  tw^o  countries  exactly 
coincide  in  very  few  matters,  there  will  nearly  always  be  some 
difference  in  result,  more  or  less  substantial,  between  the 
application  by  a  country  of  its  own  law  and  the  application 
by  it  of  the  law  of  another  State. 

It  is  clear,  then,  that  the  mere  fact  that  a  State  is  properly 
entitled  to  exercise  jurisdiction  over  a  case  does  not  justify 
the  conclusion  that  in  so  doing  it  will  be  acting  most  fairly  to 
all  parties  by  applying  the  rules  it  has  laid  down  for  the 
regulation  of  the  normal  conduct  of  its  subjects,  or  of  persons 
territorially  connected  with  it.  It  is  found  advisable  on 
many  matters  to  apply  the  rules  embodied  in  a  particular 
foreign  code  of  laws.  In  such  case,  these  become  in  an 
auxiliary  fashion  part  of  the  law  of  the  State  which  applies 
them. 

There  are  certain  general  principles  which  determine  with 
regard  to  each  case  of  conflict  what  coimtry  is  to  have  juris- 
diction, and  what  law  is  to  be  applied.  The  majority  of 
civilised  States  adopt  these  principles  in  regulating  the 
authority  of  their  coiuiis  and  the  law  they  put  in  force,  and 
thereby  avoid  a  considerable  amount  of  confusion  and  con- 
tradiction which  would  otherwise  be  inevitable. 
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The  Appropriate  Court  and  the  Appropriate 

Law. 

Th6  Appropriate  Court — By  the  *  Appropriate  Court'  is 
meant  that  country  which  Private  International  Law  selects 
from  among  all  countries  which  might  claim  jurisdiction  as 
the  one  entitled  to  take  cognisance  of  a  particular  case. 

The  Appropriate  Law. — By  the  *  Appropriate  Law '  is  meant 
that  code  which  Private  International  Law  selects  from  among 
the  whole  number  of  domestic  codes  as  the*  one  suitable  to 
govern  a  given  legal  relation. 

Copyright  from  the  standpoint  of  Private  IntemationAl  Law. 
— Private  International  Law  is  a  highly  academic  science,  its 
principles  being  usually  first  formidated  by  theorists  and  then 
adopted  into  the  practice  of  States.  In  copyright  there  is 
little  actual  practice  to  crystallise  the  principles  in  force,  and 
these  latter  are  therefore  at  present  mainly  of  a  theoretical 
character. 

Before  any  specific  rules  can  be  laid  down  to  determine  the 
choice  of  jurisdictions  and  laws  in  matters  of  copyright,  it  is 
necessary  to  enter  into  some  general  investigation  of  the  nature 
of  the  right,  viewed  from  the  standpoint  of  Private  Inter- 
national Law.  When  a  coimtry  grants  to  an  author  copy- 
right in  his  work  it  grants  him  not  so  much  the  liberty  to 
multiply  copies — ^which  in  the  normal  course  of  things  he 
would  enjoy  irrespective  of  special  legislation — ^but  the  right 
to  exclude  others  from  so  doing.  In  other  words  the  essence 
of  copyright  is  the  legal  power  to  prevent  copying  on  the  part 
of  the  general  public.  Hence  the  recognition  of  copyright 
by  law  in  reality  consists  of  a  prohibition  against  copying, 
addressed  to  the  general  public.^ 

*  In  the  language  of  jurisprudence  this  is  expressed  by  designating  copyright 
a  *  right  in  rem ' — '  a  right  availing  against  the  world  at  large.* 

Q 
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A  Country  can  only  place  Duties  upon  its  own  Public — Now 

the  prohibition  addressed  to  the  general  public  by  any  country 
can  only  be  directed  to  its  own  public,  because  it  has  not  the 
power  of  interfering  in  the  relation  between  its  own  authors 
and  the  inhabitants  of  foreign  countries.  The  sum  total  of 
the  prohibition  addressed  by  a  State  to  its  public  in  reference 
to  copyright  rightly  constitutes  the  sum  of  their  duties  in 
respect  of  it.  One  qualification  must  be  added  to  these  state- 
ments. When  an  inhabitant  of  one  country  commits  an  act 
taking  effect  upon  the  territory  of  another,  he  falls  so  far  as 
that  act  is  concerned  under  the  law  of  that  other  :  the  law  of 
a  State  extends  to  the  whole  of  its  territory  and  embraces  in 
its  purview  all  the  acts  done  within  that  territory.  Hence  *the 
public,'  as  used  above,  must  be  taken  to  exclude  residents  of 
the  country  in  respect  of  acts  committed  abroad,  and  to  include 
residents  of  a  foreign  country  in  respect  of  acts  committed  on 
the  territory  of  the  State  in  question.  The  fact  is  that  the 
State  aims  its  prohibition  at  acts  rather  than  at  persons,  and 
that  its  prohibition  extends  to  all  such  acts  as  it  has  power  to 
prevent,  viz.  to  all  which  are  committed  upon  its  territory.* 

The  Country  where  an  Infringement  is  committed  should  have 
Jurisdiction. — Each  State  fixes  for  its  own  territory  the  nature 
and  extent  of  the  duties  to  be  imposed  on  the  public.  The 
conditions  of  life  and  society  vary  with  different  States,  and  it 
is  reasonable  to  accept  from  each  coimtry  within  its  own 
territory  its  own  estimate  of  the  rights  and  duties  which  its 
public  is  to  have.  Hence,  in  matters  of  copyright,  it  is  the 
country  where  the  offence  complained  of  is  committed  that  has 

1  Of  course  no  State  can  actually  exerciae  juriadiction  over  a  person  resident 
abroad  until  that  person  enters  its  own  territory ;  thus,  in  the  'Rngliah  case  of 
Morocco  Bound  v.  Harris  (1895),  1  Ch.  534,  an  Tgngliah  court  refused  to  grant  an 
injunction  against  the  performance  of  a  copyright  play  in  Germany,  on  the  ground 
that  an  English  injunction  oould  not  operate  in  that  country.  This  however  does 
not  affect  the  question  as  to  what  acts  are  abstractedly  to  be  considered  unlawful. 
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the  primary  right  to  jurisdiction.*  Of  course  it  can  exercise 
no  effective  jurisdiction  if  the  offender  with  all  his  property 
is  abroad  and  remains  there ;  but  so  soon  as  he  enters  the 
territory  action  can  be  taken  against  him,  or,  if  action  has 
already  been  taken,  judgment  can  be  executed. 

Besides  the  forum  delicti  comissi  (the  coimtry  in  which  the 
offence  was  committed),  the  forum  ligiantiae  (the  country  of 
allegiance  of  the  defendant)  or  forum  domicilii  (the  country 
of  domicil  of  the  defendant)  may  also  take  jurisdiction,  i.e,  a 
State  may  reasonably  assume  authority  over  acts  of  its  subjects 
or  persons  domiciled  within  it  committed  abroad  ;  but,  as  will 
be  seen  later,  it  will  generally  put  into  force  the  lex  loci  delicti 
comissi^  refusing  to  punish  acts  which  are  innocent  according 
to  the  law  of  the  country  where  they  are  committed.  It  would 
seem  to  accord  better  with  principle  to  leave  the  case  altogether 
to  the  courts  of  the  country  where  the  offence  is  committed. 

The  Appropriate  Law  that  of  coimtry  where  infHngement 
committed. — The  appropriate  law  to  be  put  in  force  is,  for  the 
ordinary  case  of  acts  committed  in  the  territory  of  one  State 
by  subjects  of  another,  determined  in  the  same  way  as 
the  appropriate  forum^  i.e.  that  of  the  country  where  the 
offence    has    taken    place    is    applied.     Under    the    Berne 

^  If  copyright  be  regarded  from  the  standpoint  of  Private  International  Law 
as  in  eflsenoe  a  right  of  property,  its  position  at  first  sight  appears  somewhat 
different.  In  respect  of  real  property ,  the  coimtry  where  the  land,  etc. ,  is  situated 
determines  the  principles  to  be  applied ;  and,  in  respect  of  personal  property, 
some  States  look  to  the  country  of  situation  and  others  to  the  country  where  the 
owner  is  domiciled.  In  neither  case  does  the  country  where  the  offence  is 
oonmiitted  have  authority  as  such.  Copyright  is  however  an  exceptional  species 
of  property.  The  copyright  in  a  given  work  has  no  definite  location  or  coimtry 
of  situation  (loeua  rei  sitae).  If  indeed  it  can  be  said  to  have  any  situation  at 
all,  it  must  be  regarded  as  situated  in  every  State  to  the  extent,  and  only  to  the 
extent,  to  which  it  is  recognised  by  the  domestic  law.  Hence  there  are  a  multitude 
of  different  loci  rei  titaey  and  for  each  case  it  becomes  necessary  to  deteimine  the 
one  which  has  priority  of  claim.  This  would  naturally  be  the  country  where  the 
infringement  had  taken  place.  Thus,  even  regarding  copyright  as  a  ri^t  of 
property,  the  conclusion  is  the  same,  though  reached  by  a  roundabout  route. 
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Convention  the  appropriate  law  is  the  lexfori^ — ^the  law  of  the 
country  from  which  protection  is  sought — ^but  as  the  appro- 
priate forum  must  be  determined  according  to  the  rules  just 
laid  down,  the  administered  lex  fori  is  practically  equivalent 
to  the  law  of  the  coimtry  in  which  the  infringement  has  been 
committed. 

The  Appropriate  Law  for  Contracts. — It  is  obvious,  how- 
ever, that  in  respect  of  contracts  and  succession^  there  is  no 
such  law.  There  is  no  reason  why  the  ordinary  rules  of 
Private  International  Law  upon  these  matters  should  not  be 
applied.  A  contract  is  a  contract  whatever  its  subject-matter, 
and  the  principles  upon  which  the  law  regulating  it  is  deter- 
mined, based  as  they  are  upon  the  probable  expectation  of  the 
parties,  do  not  in  general  vary  with  its  subject-matter.  The 
same  can  hardly  be  said  of  succession,  in  respect  of  which 
legal  theory  in  many  countries  recognises  a  sharp  distinction 
between  movable  (or  personal)  property  and  land  :  but  even 
here  copyright  ranks  constructively  as  a  movable,  and  follows 
the  general  rules  laid  down  for  movable  property. 

For  contracts,  the  decisive  law  is  *  the  law  of  the  citizen- 
ship or  the  domicil,  as  the  case  may  be,  or  the  law  of  the 
place  where  the  bargain  which  regulates  the  matter  was  con- 
cluded or  is  to  be  fulfilled.' '  This,  however,  is  not  the  place 
to  enter  into  a  detailed  exposition  of  the  rules  of  Private 
International  Law  upon  the  subject  of  contracts,  which  is 
not  directly  connected  with  copyright.  It  is  sufficient  to  say 
that  different  countries  adopt  different  criteria  for  this  subject : 
thus  the  system  of  France  and  Italy  takes  as  its  foimdation 
the  law  of  the  place  in  which  the  contract  is  concluded,  and 

^  See  itttdea  sur  la  reviHon  de  la  Conventum  de  Berne,  published  at  Berne  (1896) 
by  the  International  Office,  p.  51. 

'  Copyright,  like  nearly  every  right,  may,  of  course,  be  the  subject  of  assign- 
ir  snt  and  may  pass  by  inheritance  or  bequest. 

'  Von  Bar,  FrincipUt  and  Fraetiee  of  Private  Internaticnal  Law,  p.  742. 
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that  of  Germany  adopts  the  law  of  the  place  of  performance  ; 
while  many  authorities  iirge  that,  as  a  general  principle,  the 
personal  law  of  the  parties  (the  law  of  the  coimtry  of 
allegiance,  or,  preferably,  that  of  the  country  of  domicil) 
ought  to  hold,  and  Great  Britain  decides  the  matter  according 
to  the  circumstance  of  each  particular  case.^  It  is  of  course 
open  to  the  parties  to  enter  into  a  special  agreement  that  the 
legal  effect  of  the  contract  shall  be  regulated  according  to 
the  law  of  a  particular  country ;  the  general  rules  only  hold 
in  the  absence  of  such  agreement.  The  principle  locus  regit 
actum — *  the  place  governs  the  act ' — ^applies  to  the  form  of 
contract,  so  tliat  the  satisfaction  of  the  formal  requirements  of 
the  country  where  it  is  made  is  sufficient  to  give  an  agreement 
validity.^ 

Inheritance. — Succession  to  real  property  generally  follows 
the  law  of  the  country  of  location  {lex  rex  sitae\  but  the  diffi- 
culty of  fixing  the  situation  of  such  an  intangible  subject  as 
copyright  has  already  been  indicated.  Copyright,  however,  is 
regarded  as  personal  property  by  the  law  of  Great  Britain, 
and  a  similar  view  is  taken  in  most  other  coimtries.  Hence 
for  it  the  ordinary  principles  enable  us  to  neglect  the  lex  rei 
sitae  altogether  and  to  apply  directly  the  personal  law  of  the 
deceased. 

Law  of  fhe  Coimtry  of  Origin. — The  enforcement  by  many 
States  of  the  law  of  the  coimtry  of  origin  with  reference  to 
formalities  and  duration  has  already  been  dealt  with.  It  is 
obviously  a  case  of  the  '  application  of  alien  laws.' 


^  Von  Bar,  FHnciplM  and  Practice  of  FrivaU  International  LaWj  pp.  639,  652. 
'  Bat  the  agreement,  though  yalid,  will  be  unenforceable  unlefis  evidenced  in 
the  manner  required  by  the  English  Law. — Leroux  v.  Brown  (1862),  12  O.B.  801. 
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SECTION  I. 
HISTORY  OF  THE  BEENE  CONVENTION. 

The  character  of  the  Berne  Convention — History  of  the  formation  of  the 
International  Union — ^The  International  Literary  and  Artistic  Association — 
International  Copyright  Union  mooted — First  International  Conference  at 
Berne,  1884r-Conference8  of  1885  and  1886— The  Progress  of  the  Con- 
vention— New  adherents  and  revisions — EflEect  of  the  Convention  on 
domestic  legislation — ^The  Montevideo  Convention,  1889 — Revisions  :  Tlie 
Conference  of  Paris,  1896 — ^The  Additional  Act  and  the  Interpretative 
Declaration — Signature  and  Ratification  of  these  agreements — Subsequent 
adherents  to  the  Convention — ^The  coming  Conference  at  Berlin. 

The  oharaoter  of  the  Berne  ConventioiL — The  international 
copyright  relations  of  most  of  the  principal  States  of  the 
world  are  at  the  present  day  governed  almost  entirely  by  the 
multilateral  treaty  which  has  already  been  alluded  to  as 
the  Berne  Convention.  It  is  true  that  in  various  points  the 
domestic  laws  of  certain  States  among  its  signatories  surpass 
it  in  the  liberality  of  the  protection  accorded  to  authors  and 
works :  but  its  own  provisions  are  so  broad  that  the  general 
scope  of  its  protection  is,  as  between  its  parties,  capable  of 
little  further  extension.  It  establishes  only  a  minimum  of 
international  protection  as  between  its  parties,  but  the  mini- 
mum is  large  and  on  several  points  approaches  a  maximum. 
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Moreover,  while  purely  domestic  extensions  of  the  minimum 
are  immediately  revocable  at  the  wiU  of  the  country  which  is 
their  author,  the  minimum  itself,  established  as  it  is  by  inter- 
national agreement,  cannot  be  withheld  without  a  grave  breach 
of  international  obligation.^  The  provisions  of  a  treaty  to 
which  there  are  only  two  parties  are  internationally  binding 
as  between  the  parties :  and  it  is  obvious  that,  other  things 
being  equal,  neglect  to  fulfil  the  requirements  of  a  multilateral 
agreement  like  the  Berne  Convention  is  a  much  more  serious 
matter  than  the  breach  of  the  provisions  of  a  bilateral  treaty. 

Again,  domestic  law  has  full  scope — except  as  affected  by 
treaties  external  to  the  Convention — ^in  regulating  the  relations 
of  Union  coimtries  with  non-Union  coimtries,  as  well  as  those 
between  non-Unionist  coimtries  inter  se :  but,  as  nearly  every 
country  which  possesses  inteUectuial  works  worth  protecting  is 
a  member  of  the  Union,  this  free  exercise  of  domestic  law  can 
hardly  be  held  to  constitute  a  serious  derogation  from  the 
international  importance  of  the  Convention.*  If  in  every 
respect  the  Convention  provided  a  maximmn  of  international 
protection,  exceeded  in  no  point  by  domestic  law  or  by  treaty 
stipidations,  and  if  every  State  of  the  civilised  world  had 
subscribed  it,  it  woidd  constitute  for  international  copyright 
such  a  imiversal  code  as  has  been  contemplated  in  a  preceding 
part  of  this  work.  As  it  is,  the  Convention,  though  it  does 
not  reach  complete  universality,  approaches  sufficiently  near 
thereto  to  justify  its  being  treated  as  a  substantive  and 
independent  code  of  international  copyright. 

While,  then,  in  one  aspect  the  Berne  Convention  is  nothing 
more  than  a  multilateral  treaty,  in  another  it  is  a  code  of 

'  UnlesB,  of  course,  the  State  desiring  to  ivithhold  protection  withdraws  from 
the  Union.  For  this  however,  under  Article  20,  a  year's  preyioxis  notice  is 
necessaiy. 

'  The  United  States,  Austria,  and  Russia  are  the  only  great  powers  which 
are  not  members  of  the  Union. 
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international  copyright  constituting  the  common  law  for  the 
territory  of  the  *  International  Union  for  the  protection  of  the 
rights  of  authors  over  their  literary  and  artistic  works,'  which 
covers  the  major  part  of  the  civilised  world.  The  advantages 
of  belonging  to  such  a  Union  may,  to  some  extent,  be  gathered 
from  what  has  already  been  said  on  the  subject  of  reciprocity. 
But,  in  so  far  as  the  Berne  Convention  is  more  than  a  mere 
treaty,  the  subject  is  not  exhausted  there.  It  is  clear  that 
enlightened  motives  and  honest  intentions  combined  with 
motives  of  policy  to  bring  about  the  formation  of  the  Union : 
and  that  they  still  combine  to  induce  the  accession  of  countries 
now  outside  it. 

As  was  pointed  out  by  the  late  M.  Numa  Droz,  in  a 
Presidential  address  delivered  to  the  second  Conference  of 
Berne,  1885,  after  the  text  of  the  Convention  had  been  agreed 
on:  *The  creation  of  the  Union,  which  establishes  a  tie 
between  all  its  members  and  will  serve  to  stimulate  them, 
is  .  •  .  the  most  important  step  in  the  progress  achieved :  it 
is  a  striking  affirmation  of  the  imiversal  conscience  in  favour 
of  copyright.'^  Hence  the  matter  cannot  be  treated  simply 
as  a  matter  of  policy.  It  must  be  recognised  that  the  Union 
has  in  view  not  only  the  present  carrying  out  of  a  mere 
bargain  between  its  members,  but  also  the  advancement  of 
the  best  interests  of  copyright  throughout  the  world. 


History  of  the  Formation  of  the  International 

Union. 

The  influences  which  have  induced  the  principal  nations 
of  the  world  to  widen  their  sphere  of  action  beyond  the 
immediate  protection  of  domestic  copyright   are  many  and 

*  AeUt  de  la  Conference  rewtie  d  Berne y  1886,  p.  66. 
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yaried.  The  treaties  and  the  domestic  law  of  the  more 
advanced  countries  have  set  an  example  of  progress  to 
other  States,  and  have  played  an  important  part  in  the 
creation  of  that  body  of  general  opinion  which  made  the 
Convention  possible.  Regarding  the  Convention  as  a  definite 
and  specific  expression  of  such  general  opinion,  however, 
it  must  be  admitted  that  most  of  the  credit  attaching  to 
its  construction  belongs  to  an  international  society  of  authors 
and  artists,  having  its  headquarters  at  Paris. 

The  International  Literary  and  Artistic  Asaooiatlon.' — This 
Society,  already  referred  to  under  the  name  of  the  Inter- 
national Literary  and  Artistic  Association,*  was  founded  in 
1878  imder  the  presidency  of  Victor  Hugo.  Though  so  long 
ago  as  1858  a  Literary  Congress  held  at  Brussels  declared  that 
uniform  legislation  on  the  subject  of  copyright  throughout  the 
countries  of  the  world  was  a  thing  to  be  desired,  and  though 
that  opinion  has  been  echoed  by  Congresses  held  at  Antwerp 
in  1861  and  1877,^  yet  to  the  International  Literary  and 
Artistic  Association  was  immediately  due  that  persistent 
advocacy  of  the  claims  of  literary  property  to  universal  recog- 
nition which  brought  international  opinion  to  the  point  of 
action. 

The  Association  was  the  outcome  of  the  first  International 
Congress  organised  by  the  French  Soci^te  des  Gens  de 
Lettres ;    and,  from  that  date  till  this,  it  has  held  year 

'  The  present  Secretary  of  this  society  is  M.  Jules  Lermina,  and  the  offices  of 
the  society  axe  at  22,  Rue  de  ChAteauduni  Paris. 

>  The  Association  is  composed  of  a  permanent  honorary  committee,  an 
executive  committee,  ordinary  members,  and  affiliated  societies;  the  adminis- 
tration of  affairs  being  in  the  hands  of  the  executive  committee.  The  members  of 
the  Association  are  of  various  nationalities.  At  the  time  of  its  formation,  this 
society  directed  its  efforts  solely  to  the  protection  of  literary  property,  and  then 
bore  the  name  *  International  Literary  Association,'  but  at  the  Congress  of 
Brussels  in  1884,  having  extended  its  sphere  of  action  to  artistic  property,  it 
altered  its  name  to  that  set  out  in  the  text. 

3  See  Xtf  J>nnt  tPAuteur,  1888,  p.  3. 
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by  year  a  Congress  in  some  one  of  the  great  cities  or 
convenient  centres  of  Europe.^  Its  rules  declare  that  *it 
exists  for  the  defence  and  propagation  of  the  principles  of 
international  literary  and  artistic  property,  and  is  especially 
concerned  with  the  execution  of  the  resolutions  of  the  inter- 
national literary  congresses.  It  protects  the  interests  of 
authors  and  artists  in  every  country,  and  establishes  between 
them  ties  of  confraternity.'* 

Intematioiial  Copyright  Union  mooted. — In  1882,  at  the  Con- 
gress at  Rome,  the  Association  definitely  took  up  the  project 
of  an  International  Copyright  Union.  At  that  Congress  a 
resolution  was  passed,  instructing  the  Bureau  of  the  Associa- 
tion to  invite  the  co-operation  of  the  press,  and  to  take  steps 
for  the  institution  of  an  international  conference,  composed 
of  representatives  of  interested  bodies,  for  the  purpose  of 
concerting  a  scheme  for  the  creation  of  an  International 
Union. 

Berne  having  been  chosen  as  the  seat  of  this  Conference, 
the  Swiss  Government  was  approached,  and  gave  its  counten- 
ance to  the  project,  with  the  speedy  result  that  in  1883  the 
Conference  took  place.  The  outcome  of  its  labours  was  a 
draft  convention  for  the  contemplated  Union,'  which  was 
placed  in  the  hands  of  the  Swiss  Government,  and  through 
this  medium  was  brought  before  the  notice  of  the  civilised 
States  of  the  world.    The  Swiss  Government  then  invited  the 

*  London,  Lisbon,  Vienna,  Rome,  Amsterdam,  Brussels,  Antwerp,  Geneva, 
Madrid,  Venice,  Taxia,  London,  Neuchatel,  Milan,  Barcelona,  Antwerp,  Dresden, 
Berne,  Monaco,  Turin,  Heidelberg,  Paris,  Vevey,  Naples,  Weimar,  and 
Marseilles  (1904)  have,  in  the  order  named,  been  the  seats  of  tiie  Congresses 
of  the  Society. 

'  See  Association  ZittSraire  et  Artistique  Internationale.  Son  Histoire — Set 
TravoHx,  1878—1889,  p.  vii. 

3  <Pour  constituer  une  Union  gen^rale  pour  la  protection  des  droits  des 
auteurs  sur  les  oeuvres  Utt^raires  et  mannscrites.'  See  Association  Litteraire  et 
Artxstiqne  Intemalionale,  Son  Histoire^Ses  Travaux,  p.  182,  wh(»re  the  whole 
text  of  this  draft  is  set  forth. 
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yarious  Goyemments  to  take  part  in  a  diplomatic  conference 
upon  the  matter. 

First  International  Conference  at  Berne,  1884. — As  a  result 
of  this  action  an  International  Conference  was  held  at  Berne 
in  1884,  the  following  twelye  States  being  represented : 
Austria-Hungary,  Belgium,  Costa  Rica,^  France,  Germany, 
Great  Britain,  Haiti,  Holland,  Norway  and  Sweden,  Para- 
guay, Salyador,  and  Switzerland.  Italy,  Spain,  Portugal, 
Brazil,  and  the  Argentine  Republic  had  intended  to  send 
delegates,  but  were  preyented  by  circumstances  from  taking 
part.  The  Swiss  Goyemment  submitted  to  the  Conference  a 
draft  conyention  essentially  similar  to  the  one  drawn  up  in 
1883,  though  somewhat  more  elaborate  in  detail. 

The  Conference  met  on  September  8th,  1884,  and  at  its 
second  sitting  proceeded  to  discuss  a  comprehensiye  paper  of 
fourteen  questions,  submitted  by  the  representatiyes  of  Ger- 
many.^ It  at  once  became  eyident  that  considerable  difference 
existed  between  the  yiews  of  the  yarious  States,  especially 
with  respect  to  the  treatment  to  be  accorded  to  translating 
right.  France  on  the  one  hand  took  an  extremely  liberal  yiew 
of  the  author's  claims  to  an  exclusiye  right  of  translating  his 
own  work :  Norway  and  Sweden  on  the  other  were  preyented 
by  the  state  of  their  domestic  law  from  granting  a  greater 
protection  than    was    imperatiyely    demanded    by    justice.' 

^  This  state  was  represented  only  at  the  last  sitting  of  the  Ck)nference. 

'  It  is  noteworthy  that  one  of  the  German  delegates — M.  Reichardt — 
submitted  a  resolution  to  the  effect  that  instead  of  drawing  up  a  Convention  the 
Conference  should  elaborate  a  universal  law.  It  was  soon  seen  however  that 
this  was  impracticable. 

3  Sec.  5  of  the  Norwegian  law  of  1876  ran  as  follows :  '  A  person  who 
translates  a  literary  work  from  one  language  into  another  enjoys  the  rights 
of  an  author  over  his  translation  provided  that  he  has  not  infringed  the 
provisions  of  the  present  law.'  The  provisions  in  question  were  contained  in 
Sec.  15,  which  ran :  *  The  translation  of  a  literary  work,  without  Uie  consent 
of  the  author,  from  the  original  language  into  a  dialect  of  this  language,  and 
vice  verMf  is  considered  as  a  reproduction  to  which  the  prohibition  against 
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Germany  took  up  an  intermediate  position  and  strove  to 
arrive  at  a  compromise. 

The  majority  of  the  disputed  points  were  eventually  referred 
to  a  Committee  which  had  been  appointed  for  the  purpose 
of  making  a  detailed  examination  of  the  convention  scheme. 
That  Committee  suggested  many  modifications  in  the  draft 
issued  by  the  Swiss  Government.  These  were  then  submitted 
to  the  Conference,  where,  despite  the  serious  difference  of 
opinion  on  the  question  of  translating-right  and  on  many 
points  of  detail,  a  general  spirit  of  compromise  led  to  the 
completion  of  a  document  which,  with  a  few  alterations, 
ultimately  became  the  International  Agreement  known  to  us 
as  the  Berne  Convention  of  1886. 

Conferenoes  of  1885  and  1886. — The  form  of  the  Berne  Con- 
vention YTtLB  settled  at  a  second  Conference,  which  commenced 
its  session  on  the  7th  September  1885,  and  it  only  remained 
for  a  third  Conference,  meeting  on  the  6th  September  1886, 

infringement  applies.  For  this  purpose,  Norwegian,  Swedish,  and  Danish  are 
considered  as  dialects  of  one  and  the  same  language.  Translation  is  also  treated 
as  infringement:  (a)  when  the  work  translated  wa3  unpublished,  {b)  when  a 
work  first  published  in  a  dead  language  is  translated  and  published  in  a  living 
language,  (e)  when  a  work  published  simultaneously  in  several  languages  is 
translated  and  published  in  one  of  those  languages.' 

The  Norwegian  law  of  1893,  after  making  a  somewhat  similar  prohibition, 
adds :  *  In  every  other  case  no  translation  may  be  published  without  the  consent 
of  the  owner  of  the  copyright  during  tea  years  from  the  end  of  the  year  of  the 
first  publication  of  the  original  work.'  This  brought  the  Norwegian  law  into 
line  with  the  Berne  Convention,  but  did  not  satisfy  the  demands  made  later 
on  by  the  amending  Act  of  Paris.  In  the  law  of  Sweden  the  successive  stages  in 
the  growth  of  the  period  of  translating  right  are  exceedingly  instructive.  As  the 
law  stood  in  1877,  no  translating  right  whatever  was  recognised.  In  1883, 
however,  a  five  years'  right  was  given,  subject  to  a  dekn  tPwage  of  two  years. 
Later  this  was  extended  to  eight  years,  with  the  same  delai  tTiuage,  by  the 
important  Act  of  1897.  And  now  by  a  Law  of  the  29th  April,  1904,  it  is  pro- 
vided that  *  Within  ten  years  from  the  first  publication  of  the  work,  it  is  for- 
bidden to  publish,  through  the  medium  of  printing,  translations  thereof  in  other 
languages,  without  the  consent  of  the  author.'  This  enactment  has  enabled 
Sweden  to  accept  the  Berne  Ck>nvention,  though  it  is  not  yet  able  to  adopt  the 
amendments  of  the  Additional  Act  of  Paris. 
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to  proceed  with  the  formal  business  of  signature.^  The 
following  States  signed  the  agreement :  Belgium,  France, 
Germany,  Great  Britain,  Haiti,  Italy,  Liberia,  Spain,  Switzer^ 
land,  and  Timis.  Before  the  Convention  could  come  into 
force  it  was  still  necessary  for  it  to  be  ratified.  Art.  21 
provided  that  ratification  should  take  place  within  a  year,  and 
it  was  duly  carried  out  by  all  the  above  countries  with  the 
exception  of  Liberia. 


The  Progbess  op  the  Convention. 

The  Berne  Convention,  established  in  1886,  represented  a 
compromise  between  the  conflicting  views  of  its  various 
signatories.  It  was  put  forward  as  embodying  a  *  minimum ' 
of  international  protection,  individual  members  of  the  Union 
being  of  course  left  free  to  grant  to  foreign  authors  by 
their  domestic  legislation  rights  more  extended  than  those 
secured  by  the  Convention.  In  the  words  of  Numa  Droz,  in 
his  closing  speech  to  the  International  Conference  of  1885, 
'Doubtless,  as  is  the  case  with  every  agreement  between 
sovereign  States,  our  work  presents  the  character  of  a  com- 
promise. It  was  not  in  our  power,  neither  could  it  form 
part  of  our  intention,  to  eliminate  the  various  peculiarities 
which  exist  in  the  law  of  the  contracting  countries,  pecu- 
liarities which  are  connected  with  diversities  of  doctrine, 
of  usage,  and  of  procedure,  in  relation  with  the  institutions  of 

1  At  the  second  Conference  neither  Austria-Hungary  nor  Salvador  was 
represented :  but  the  Argentine  Republic,  Spain,  the  United  States,  Honduras, 
Italy,  and  Tunis  sent  delegates  for  the  first  time.  Holland,  Honduras,  and 
Norway  and  Sweden  took  no  part  in  the  third  Conference;  but  Liberia  was 
represented,  and  Japan  sent  a  delegate  to  watch  and  report  upon  the  proceedings. 
The  third  Conference  was  necessary  in  order  to  leave  time  for  the  delegates  to 
obtain  from  their  respective  States  the  powers  necessary  to  enable  them  to  sign 
the  Convention. 


240  THE  INTERNATIONAL  COPYRIGHT  UNION.       [Ohap.  i. 

each  country  and  with  its  juridical  culture.  On  no  point, 
then,  have  we  prejudiced  the  essential  principles  upon  which 
the  juristic  conception  of  copyright  rests ;  hence  no  country 
is  called  upon  to  choose  in  this  respect  between  a  sacrifice 
painful  from  the  point  of  view  of  principle  and  complete 
abstention.  On  the  contrary,  all  can  enter  the  Union  and 
still  preserve  in  their  laws  and  in  their  legal  theories  that 
which  is  dear  to  them,  provided  that,  on  the  other  hand,  they 
consent  to  guarantee  an  efficient  protection  to  authors  in  the 
matters  regulated  by  the  Convention.  We  did  not  wish  to 
become  divided  upon  words,  when  it  was  possible  for  us  to 
have  the  substantial  thing.' ^ 

Hew  adherents  and  revisions. — The  future  extension  of  the 
sphere  of  the  Convention,  both  as  to  territory  and  as  to 
protection  accorded,  was  regarded  as  desirable :  for  Art.  18 
provides  for  the  admission  to  the  Union  of  coimtries  which 
did  not  take  part  in  its  foundation,  if  their  domestic  law 
protects  the  rights  secured  by  the  Convention,  while,  under 
Art.  17,  this  Act  may  be  submitted  to  revisions  *made  with 
the  view  of  introducing  into  it  amendments  calculated  to 
perfect  the  system  of  the  Union.' ^ 

The  Closing  Protocol  to  the  Convention  (§  6)  provided 
that  the  next  conference  of  the  Union  should  take  place  at 
Paris,  within  a  period  of  from  four  to  six  years  from  the 
coming  into  force  of  the  Convention.  As  a  matter  of  fact, 
the  actual  interval  exceeded  the  extreme  limit  thus  fixed,  and 
it  was  not  until  1896  that  the  Conference  of  Paris  was  held.' 

^  See  Aetet  de  la  Confirmee  de  BcmCy  1885,  p.  65. 
*  See  Chapter  vi.  on  *  The  ReviBion  of  the  Berne  Convention.* 
'  There  are  strong  practical  reasonis  in  favour  of  allowing  long  intervals  to 
elapse  between  successive  conferences  of  the  Union.  The  Conference  of  Paris 
has  profited  by  an  experience  that  the  Conference  of  Berne  lacked,  providing 
for  an  interval  of  from  six  to  ten  years  before  the  next  conference  to  bo  held 
at  Berlin. 
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That  Conference,  which  made  several  important  revisions 
in  the  text  of  the  Convention,  forms  a  landmark  in  the 
history  of  the  Union.  During  the  interval  from  1886  to 
1896,  the  personal  strength  of  the  Union — and  consequently 
the  territory  throughout  which  the  Convention  obtained — 
was  increased  by  the  accession  of  Luxembiu-g  (1888), 
Monaco  (1889),  Montenegro  (1893),  and  Norway  (1896).^ 
On  the  other  hand,  it  is  noteworthy  that  no  withdrawals 
were  made  between  1886  and  the  Conference  of  Paris  in 
1896. 

Effect  of  the  ConventioiL  on  domestio  legislation. — For  some 
little  time  after  the  Convention  came  into  force,  it  seems 
that  its  importance  was  considerably  imderrated.  Outside  the 
Union  it  was  regarded  as  little  more  than  an  ordinary  copy- 
right treaty,  and  even  within  the  Union  authors  often  remained 
in  ignorance  of  their  new  rights  imder  it.  Soon,  however,  the 
efforts  of  the  International  Literary  and  Artistic  Association 
brought  it  into  prominence,  and,  long  before  the  Conference 
of  Paris,  it  came  to  be  regarded  throughout  the  world  as  a 
sound  practical  code  of  international  copyright  law.^ 

It  had  its  effect  upon  domestic  legislation,  as  the  various 
copyright  enactments  issued  between  the  years  1886  and  1896 
show.  The  Law  issued  by  Timis  in  1889  bears  on  its  face  the 
evidence  of  having  been  inspired  by  the  Convention ;  and  it 
may  be  conjectured  that  the  contemplated  adhesion  of  Belgium 
to  the  Union  in  course  of  formation  in  1886  was  largely 
responsible  for  the  liberality  of  its  Act  of  that  date.  The 
English  Act  of  1886  is  primarily  designed  to  enable  Great 
Britain  to  discharge  its  international  duties  under  the  Con- 
vention ;    but   it   also   confirms  previous   international    Acts 

>  Montenegro  however  has  since  retired  from  the  International  Union  (on  the 
Ist  April,  1900)  *  for  motives  of  economy/— Bee  Le  Droit  tPAutettr^  1899,  p.  61. 
'  See  Le  Droit  cTAuteitr,  1898,  p.  3. 

R 
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which  adopt  reciprocity  as  a  general  principle.  A  reformation 
of  the  Norwegian  law  of  copyright  was  undertaken  in  1893 
with  the  express  object  of  bringing  that  law  into  harmony 
with  the  Convention.  In  the  interval  before  the  Act  of  Paris 
Denmark  and  Sweden  also  contemplated  the  reform  of  their 
domestic  law  as  a  preliminary  to  joining  the  Union ;  but  in 
neither  case  was  this  carried  out  till  quite  recently.  On  the 
28th  May,  1897,  Sweden  issued  a  whole  series  of  copyright 
enactments ;  but  even  then  it  was  unable  to  join  the  Union, 
owing  to  the  shortness  of  its  term  of  translating  right.  On 
29th  April,  1904,  however,  a  new  Law  was  passed,  which 
extended  the  period  of  translating  right  to  equal  that  pre- 
scribed in  the  1886  Convention.  Shortly  after  this  (on  the 
8th  Jidy,  1904),  Sweden  accepted  the  Berne  Convention  of 
1886,  together  with  the  Interpretative  Declaration.  The 
accession,  which  did  not  include  the  Additional  Act  of  Paris, 
took  effect  as  from  the  Ist  August,  1904.  Denmark,  having 
first  reformed  its  law  of  copyright  by  an  Act  of  the  19th 
September,  1902,  entered  the  Union  on  the  13th  June,  1903, 
accepting  all  three  instruments;  its  adhesion  took  effect  as 
from  the  1st  July,  1903. 

The  Montevideo  Convention,  1889. — The  Berne  Convention 
of  1886  was  followed  by  the  Montevideo  Coijvention  in 
1889.  This  latter  convention  on  international  copyright  was 
formed  in  the  first  instance  between  four  South  American 
States,  and  afterwards  subscribed  to  by  France,  Spain,  and 
Italy.  In  the  main  it  is  modelled  on  the  Convention  of 
Berne,  although  it  exhibits  several  important  points  of 
difference.  A  full  account  of  it  and  its  relation  to  its  proto- 
type is  given  in  Chapter  VII. 

Aeyiflions. — ^The  Conferenee  of  Paris,  1896. — From  the  time  of 
the  coming  into  force  of  the  Berne  Convention,  literary  and 
artistic  societies  and    congresses,   led  by   the   International 
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Literary  and  Artistic  Association,  have  given  careful  and 
searching  consideration  to  the  whole  of  its  provisions  and  have 
suggested  many  subjects  for  reform.  Their  resolutions  served 
to  indicate  to  the  Conference  of  Paris  the  points  on  which 
the  Berne  Convention  fell  short  of  satisfying  the  claims  of 
authors  and  artists.  In  this  way  the  work  of  revision  was 
greatly  facilitated.  The  International  Office  of  the  Union 
also  proved  of  invaluable  service,  and,  through  the  medium  of 
its  monthly  magazine,  Le  Droit  cCAuteur^  which  be  it  said 
looks  at  most  questions  from  the  author's  point  of  view, 
stimulated  the  development  of  thought  and  lent  publicity  to 
copyright  matters. 

The  Paris  Conference  of  the  Union  was  organised  by  the 
French  Government  with  the  able  assistance  of  the  Inter- 
national Bureau.  It  has  already  been  explained  that  cir- 
cumstances prevented  the  holding  of  this  Conference  within 
the  limit  of  six  years,  originally  fixed  for  it  by  the  Berne 
Convention ;  indeed  it  was  not  imtil  August,  1895,  that  the 
French  Government  issued  two  preliminary  circulars,  one 
addressed  to  the  governments  of  the  various  coimtries  of  the 
Union  and  the  other  to  those  of  certain  non-Union  coimtries, 
each  stating  that  the  15th  April,  1896,  had  been  fixed  as  the 
date  of  the  Conference  of  Paris,  and  inviting  the  Governments 
to  whom  they  were  addressed  to  send  representatives. 

The  International  Bureau  also  sent  various  circulars  to  the 
countries  of  the  Union,  enclosing  the  French  scheme  of 
amendment.  This  stated  at  the  outset  that  in  the  opinion  of 
the  French  Government  the  time  had  not  yet  come  for  an 
exhaustive  revision  of  the  Convention,  and  that  in  the  pro- 
visional work  of  amendment  it  would  be  well  to  keep  in  mind 
the  desirability  both  of  preserving  the  coherence  of  the  Union 
and  of  facilitating  new  accessions.  Any  radical  measures  of 
reform   would   defeat    both    these    ends.     Into   the   specific 
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propositions  of  the  French  scheme  it  is  hardly  necessary  to 
enter,  since,  in  face  of  the  actual  results  of  the  Paris  Confer- 
ence, the  stages  by  which  these  results  were  reached  become 
insignificant.  ^ 

In  response  to  the  invitation  of  France,  all  the  thirteen 
countries  of  the  Union,  except  Haiti,*  together  with  fourteen 
non-Union  coimtries,  including  Denmark,  Portugal,  Sweden, 
and  the  United  States,  each  sent  one  or  more  delegates  to  the 
Conference.  The  French  scheme,  together  with  the  resolu- 
tions of  the  various  congresses,  formed  the  material  upon 
which  the  Conference  had  to  work. 

The  Committee  of  Draftsmanship  appointed  by  the  Conference 
prepared  four  documents  : 

(1)  A  general  report  drawn  up  by  M.  Renault  and 

presented  in  the  name  of  the  Committee ; 

(2)  The  draft   of    an   ^Additional  Act'  introducing 

substantial  amendments  into  the  text  of  the 
Convention ; 

(3)  The   draft    of    an    *  Interpretative   Declaration ' 

purporting  to  make  clear  the  meaning  of  the 
original  articles  of  the  Convention  on  certain 
points  that  were  more  or  less  obscure  ;  and 

(4)  A  series  of  suggested  Recommendations  (  Voeux). 
The  Additional  Act  and  the  Interpretative  Declaration. — The 

drafts  of  the  Additional  Act  and  the  Interpretative  Declara- 
tion have  now  both  been  adopted  by  all  the  countries  of  the 
Union,  except  Great  Britain,  Norway,  and  Sweden.  Norway 
and  Sweden  have  accepted  the  Interpretative  Declaration  and 
rejected  the  Additional  Act,  while  Great  Britain  has  accepted 


^  The  resnltfl  achieved  by  the  Conference  are  Bet  out  at  length  in  Chapter  VI., 
on  *  The  Revision  of  the  Berne  Convention.' 

'  Haiti  had  intended  to  be  represented,  but  her  delegate  was  prevented  from 
attending  the  Conference. 
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the  Additional  Act  and  rejected  the  Interpretative  Declaration. 
These  countries  are  prevented  by  the  state  of  their  domestic 
law  from  completely  falling  into  line  with  the  rest  of  the 
Union. 

The  Recommendations  were  imanimously  adopted  by  all 
the  countries  of  the  Union  which  were  represented  at  the 
Conference  of  Paris. 

Signatnre  and  Batifioation  of  these  Agreements. — A  detailed 
statement  of  the  contents  of  the  various  instruments  is  con- 
tained in  a  subsequent  chapter.  Here  it  only  remains  to  note 
that  the  Additional  Act  and  the  Interpretative  Declaration 
were  duly  signed  on  the  4th  May,  1896.  The  Voeux  were 
not  signed,  since,  being  merely  expressions  of  deliberate 
opinion,  they  were  not  in  the  nature  of  a  formal  agreement. 

On  the  9th  September,  1897,  the  Additional  Act  and  the 
Interpretative  Declaration  were  ratified  by  all  the  States 
which  had  signed  them  the  year  before. 

Subsequent  adherents  to  the  Convention. — Haiti,  which  had 
not  signed  the  Additional  Act  and  the  Interpretative  Declara- 
tion with  the  other  coimtries  of  the  Union,  accepted  both  these 
instruments  on  the  17th  January,  1898.  Japan,  which  had 
for  some  time  past  shown  an  interest  in  International  Copy- 
right,^ upon  joining  the  International  Union  on  the  15th  July, 
1899,  adopted  the  Convention  as  amended  by  the  Conference 
of  Paris.  On  the  1st  July,  1903,  Denmark  became  a  party 
to  the  Convention  in  its  amended  form.  More  recently  still, 
on  the  1st  August,  1904,  Sweden  joined  the  Union;  but  it 
has  accepted  only  the  Convention  of  1886,  not  incorporating 
the  Additional  Act. 


*  It  will  be  remembered  that  this  country  sent  a  delegate  to  the  Berne  Con- 
ference of  1886.  Several  commercial  treaties  concluded  by  it  with  countries  of 
the  Union  in  1896  contained  an  article  pledging  Japan  to  enter  the  Union  as  soon 
as  possible. 
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The  amendments  effected  by  the  Conference  of  Paris  are 
the  only  modifications  in  the  Convention  itself  which  have 
been  carried  out  since  its  establishment. 

The  coming  Conference  at  Berlin. — The  existing  state  of 
affairs,  however,  is  not  intended  to  be  final ;  another  Conference 
of  the  Union  for  purposes  of  revision  is  to  be  held  at  Berlin 
within  from  six  to  ten  years  from  the  coming  into  force  of 
the  Additional  Act  of  Paris.^  The  matters  which  have  been 
suggested  as  subjects  for  the  consideration  of  this  Conference 
are  discussed  in  Chapter  YI. 

»  Probably  this  will  take  placo  in  1906, 
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SECTION  n. 

CONSTITUTION    AND    BA8I8    OF    THE 
INTERNATIONAL    UNION 

Membership  and  Administration — List  of  Union  Conntries — Future 
Accessions — ^The  United  States  and  Art  18 — Recent  Accessions  to  the 
Union — Tlie  Admission  of  Colonies — ^The  Coming  into  Force  of  the  Conven- 
tion :  Denunciations — ^The  Revision  of  the  Convention — ^The  requirement 
of  unanimity — Effect  of  Art.  17. 

Membership  and  Administration. 

Lift  of  XTnion  Countries. — At  present  the  International  Union 
comprises  the  following  fifteen  countries : — ^Belgium,  France, 
Germany,  Great  Britain,  Haiti,  Italy,  Spain,  Switzerland, 
Tunis,  Luxemburg,  Monaco,  Norway,  Japan,  Denmark,  and 
Sweden.  Of  these,  the  first  nine  have  been  members  from  the 
foundation.  At  the  formation  of  the  Union,  the  Republic  of 
Liberia  signed  the  Convention,  but  it  has  not  yet  ratified  it.^ 
Luxemburg,  Monaco,  Montenegro,  Norway,  Japan,  Denmark, 
and  Sweden  were  admitted  later  imder  Art.  18  of  the  Conven- 
tion ;  but  of  these  Montenegro  has  since  withdrawn. 

Future  aooessionB. — This  Article  allows  coimtries  not  mem- 
bers of  the  Union,  but  which  ^assure  in  their  own  territory 
legal  protection  to  the  rights  which  form  the  object  of  this 
Convention,'  to  become  parties  to  the  Convention,  upon  making 
a  request  in  writing  to  the  Swiss  Government,  which  under- 
takes to  communicate  the  notice  to  the  other  members  of  the 

^  It  is  stated  that  the  representative  of  Liberia  declared  that  his  powers  only 
anthorised  him  to  sign  the  Convention,  and  did  not  extend  to  permit  him  to 
pledge  his  country  to  bear  any  share  in  the  expense  of  administration. — 
Actet  de  la  Conference  de  Berne,  1886|  p.  44. 
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Union.  Accession  implies  complete  acceptance  of  the  obliga- 
tions of  the  Convention,  and,  of  course,  carries  the  right  to 
participate  in  all  its  advantages.^'  The  clause  which  stipulates 
that  the  domestic  law  must  confer  the  rights  which  the  Con- 
vention protects  apparently  means  nothing  more  than  that 
States  which  do  not  protect  copyright  by  their  domestic  law 
are  not  to  be  allowed  to  join  the  Union.  It  can  hardly  mean 
that  the  domestic  protection  is  to  be  of  the  same  character  in 
every  respect  as  the  international  protection  conferred  by  the 
Convention;  although  every  State  which  accepts  the  Con- 
vention must  of  course  make  due  provision  by  its  domestic 
law  for  carrying  out  its  engagements  under  that  agreement. 

The  United  States  and  Art  18. — The  latter  obligation  arises 
from  the  very  fact  of  acceptance, — ^not,  it  would  seem,  from 
Art.  18,  which  apparently  relates  to  domestic^  not  international^ 
protection.  The  United  States,  however,  when  considering 
whether  Sec.  13  of  the  Chace  Act  of  1891*  authorised  it  to 
admit  the  countries  of  the  Union  en  bloc  to  the  benefit  of  that 
Act,  seems  to  have  been  imder  the  impression  that,  in  view  of 
the  existence  of  the  type-setting  clause  in  the  Act,  Art.  18  of 


>  Art.  18  runs  as  follows :  '  Countries  which  hare  not  become  parties  to  the 
present  Convention,  if  they  assure  in  their  own  territory  legal  protection  to  the 
rights  which  form  the  object  of  this  ConTontion  shall  be  pennitted  to  accede  thereto 
upon  their  request  This  accession  shall  be  notified  in  writing  to  the  Gk>Yemment 
of  the  Swiss  Confederation,  and  by  the  latter  to  all  the  others.  It  shall  imply, 
as  a  necessary  consequence,  adhesion  to  all  the  clauses  and  admission  to  all  the 
advantages  stipulated  for  in  the  present  Convention.' 

^  The  words  of  this  Section  are  as  foUows :  *  That  this  Act  shall  only  apply 
to  a  citizen  or  subject  of  a  foreign  State  or  nation,  when  such  foreign  State  or 
nation  permits  to  citizens  of  the  United  States  of  America  the  benefit  of  copy- 
right on  substantially  the  same  basis  as  its  own  citizens,  or  when  such  foreign 
State  or  nation  is  a  party  to  an  international  agreement  which  provides  for  reci- 
procity in  the  granting  of  copyright,  by  the  terms  of  which  offreenient  the  United 
States  of  America  may  at  itspleamre  become  a  party  to  such  agreement*  The  exist- 
ence of  either  of  the  conditions  aforesaid  shall  bo  determined  by  the  President 
of  the  United  States,  by  proclamation  made  from  time  to  time,  as  the  purposes 
of  this  Act  may  require.' 
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the  Convention  debarred  it  from  adhering  thereto  ^at  it8 
pleasure.'  The  United  States  may  have  been  quite  right  in 
holding  that  it  could  not  thus  accept  the  Convention :  but  if 
so,  this  was  not  because  Art.  18  did  not  give  it  permission  to 
accede  to  the  Union  at  will.  It  was  a  consequence  of  the  fact 
that  for  the  United  States  to  take  advantage  of  that  per- 
mission would  be  for  it  to  pledge  itself  to  an  extension  of  its 
domestic  protection  which  it  was  unable  to  carry  out.  ^ 

Beoent  aooessions  to  the  XTnion. — Luxemburg  gave  in  its 
acceptance  imder  Art.  18  in  1888,  while  its  domestic  law  was 
still  unsatisfactory.  No  change  in  that  law  followed  until 
1898  ;  still,  in  Luxemburg,  as  treaties  take  effect  without 
express  legislation,  no  alteration  would  be  necessary  to  make 
the  Convention  part  of  the  domestic  law.  Monaco  signified 
its  adhesion  in  1889,  immediately  after  it  had  issued  a  new 
copyright  code  making  provision  for  reciprocity.  Similarly 
Japan  acceded  to  the  Union  on  the  15th  July,  1899,  four 
months  after  issuing  a  new  domestic  copyright  code.  On  the 
13th  April,  1896,  immediately  before  the  Conference  of  Paris 
began  its  sittings,  Norway  accepted  the  Berne  Convention 
proper,  ue.  the  original  agreement  of  1886.  Denmark,  having 
been  for  several  years  contemplating  entry  into  the  Union, 
enacted  a  new  copyright  code  on  the  19th  Sept.,  1902, 
which  paved  the  way  for  acceptance  of  the  Convention,  the 


^  The  situation  was  made  clearer  by  a  telegram  sent  on  the  23rd  June  1891  hj 
the  Swiss  Federal  Department  for  Foreign  Aifairs  to  its  Minister  at  Washington, 
in  reply  to  an  inquiry  whether  the  United  States  could  adhere  to  the  Convention 
without  modifying  its  domestic  law.  That  telegram  contained  the  following 
passage:  'The  adhesion  of  the  United  States,  which  is  heartily  desired,  is 
always  possible  under  the  conditions  of  Art.  18  of  the  Berne  Convention,  but  it 
appears  to  be  incompatible  with  the  application  of  Sec.  4956  [of  the  American 
revised  statutes]  to  Unionist  works,  since  Art.  2  of  the  Convention  considers 
the  Union  as  one  single  territory  for  purposes  of  publication  and  exacts  no  other 
formalities  than  those  of  tiie  country  of  origin  of  the  work. .  .  .'  See  Le  Droit 
d'Auteur^  1891,  p.  94,  on  this  and  the  whole  subject. 
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Additional  Act  and  the  Interpretative  Declaration  on  the  Ist 
Julj,  1903.  Sweden,  having  extended  its  period  of  translating 
right  by  a  Law  of  29th  April,  1904,  accepted  the  Convention 
in  its  original  unrevised  form,  together  with  the  Interpretative 
Declaration,  on  the  1st  August,  1904.  Montenegro  is  now  no 
longer  a  member  of  the  Union,  having  retired  in  1900  *from 
motives  of  economy.' 

The  admission  of  Colonies. — ^Art.  19  of  the  Convention  con- 
templates the  probability  that  coimtries  having  colonies  and 
foreign  possessions  will  desire  to  secure  the  benefits  of  the  Con- 
vention to  these  as  well  as  to  themselves.  With  this  in  view, 
it  provides  that  *  coimtries  acceding  to  the  present  Convention 
shall  also  have  the  right  to  accede  thereto  at  any  time  for 
their  colonies  or  foreign  possessions.  To  this  end  they  may 
either  make  a  general  declaration,  by  which  all  their  colonies 
or  possessions  are  comprised  in  the  accession,  or  expressly  name 
those  which  are  included  therein,  or  limit  themselves  to  indi- 
cating those  which  are  excluded  therefrom.'  The  Convention 
thus  oflFers  every  facility  for  the  incorporation  of  colonies  and 
foreign  possessions  into  the  International  Union.  Of  this 
full  advantage  has  been  taken,  for  Spain,  France,  and  Great 
Britain,  all  of  which  possess  extensive  foreign  dominions,  each 
acceded  at  the  formation  of  the  Union  for  all  their  dependen- 
cies^; and,  more  recently,  Denmark  has  brought  the  Faroe 
Islands  into  the  Union  with  her.^  In  view  of  the  convenience 
attaching  to  the  establishment  of  uniform  international  rela- 
tions throughout  the  whole  of  the  territory  of  each  State,  the 
rule  that  a  country  which  has  colonies  and  foreign  possessions 

^  Together  with  its  colonies,  France  brought  in  Algiers.  The  acquisition  of 
the  Transvaal  and  of  the  Orange  River  Colony  by  Groat  Britain  ipso  faetohrougYit 
them  into  the  Union.  This  was  recognised  by  the  English  Government  in  a 
letter  of  6th  May,  1903,  addressed  to  the  International  Office. 

'  See  Le  Droit  d*Auieury  1903,  p.  73.  The  accession  has  no  effect  with  regard 
to  Iceland,  Greenland,  and  the  Antilles. 
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may  carry  them  along  with  itself  into  the  International  Union 
is  of  considerable  value. 

The  Coming  into  Foroe  of  the  Conyention.  Dennnciations. — 
Art.  20  provided  that  *  The  present  Convention  shall  be  put 
into  effect  three  months  after  the  exchange  of  the  ratifications,^ 
and  shaU  remain  in  force  for  an  indeterminate  time,  untU  the 
expiration  of  one  year  from  the  day  on  which  it  may  have 
been  denoimced.  This  denunciation  shall  be  addressed  to  the 
Government  charged  to  receive  accessions.'  It  shall  only 
take  effect  in  respect  of  the  country  which  shaU  have  made  it, 
the  Convention  remaining  operative  for  the  other  countries  of 
the  Union.'  Thus,  as  might  have  been  expected,  the  with- 
drawal of  one  of  the  members  is  not  to  involve  the  dissolution 
of  the  whole  Union.  The  Convention  has  been  found  to  work 
satisfactorily  in  practice ;  up  to  the  present  there  has  been 
only  one  denunciation. 

Katifications  were  exchanged  on  the  5th  September,  1887, 
and  the  Convention  accordingly  came  into  force  on  the  5th 
December  of  that  year.'  During  this  interval  of  three 
months.  Great  Britain  issued  the  Orders  in  CoimcU  necessary 
to  make  the  Convention  enforceable  in  the  British  Dominions. 
The  result  of  Art.  14,*  combined  with  the  Closing  Protocol, 


'  Art.  21  nms :  *  The  present  Conyention  shall  be  ratified,  and  the  ratificationB 
thereof  shall  be  exchanged  at  Berne,  within  one  year  at  the  latest.' 

'  By  the  Act  of  Paris  the  words  '  the  Goyemment  of  the  Swiss  Confederation ' 
have  been  substitated  for  *  the  Government  charged  to  receive  accessions.' 

'  The  Additional  Act  of  Paris,  which  was  ratified  on  the  9th  Sept.,  1897,  came 
into  force  on  the  9th  December,  1897.  In  England,  however,  by  the  terms  of  the 
respective  Orders  in  Coimcil  the  Berne  Convention  did  not  come  into  force  until 
the  6th  September,  1887,  and  the  Additional  Act  not  until  the  10th  December,  1897. 

^  Art.  14  runs  as  follows :  *  The  present  Convention,  under  the  reservations 
and  conditions  to  be  determined  by  a  common  agreement,  applies  to  aU  works 
which,  at  the  time  of  its  coming  into  force,  have  not  yet  fallen  into  the  public 
domain  in  their  country  of  origin.'  The  *  reservations  and  conditions '  in  question 
are  set  out  in  {  4  of  the  Protocol,  for  which  see  Sec.  6  of  this  chapter,  on 
Betroactiyity. 
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§  4,  is  to  make  the  Convention  applicable  to  all  works  which  at 
the  time  of  its  coming  into  force  have  not  yet  fallen  into  the 
public  domain  in  their  country  of  origin,  subject  however  to 
any  reservations  contained  in  independent  treaties  between 
any  of  the  coimtries  of  the  Union,  or  in  the  various  systems  of 
domestic  law.  The  question  of  retroactivity  is  discussed  at 
length  later  in  this  chapter. 

The  Revision  of  the  Convention. 

Besides  making  due  provision  for  possible  changes  in  the 
personnel  of  the  International  Union  the  Berne  Convention 
also  contains  dispositions  fixing  the  mode  in  which  changes  in 
its  own  text  are  to  be  effected. 

Article  17  contemplates  future  revisions  made  in  order  to 
introduce  ^amendments  calculated  to  perfect  the  system  of 
the  Union.'  It  provides  that  questions  of  this  kind,  together 
with  others  relating  to  the  development  of  the  Union,  shall 
be  considered  in  conferences  to  be  held  successively  in  the 
various  coimtries  of  the  Union.  As  we  have  already  seen, 
the  first  of  these  conferences  was  held  at  Paris  in  1896,  and 
the  next  is  to  be  held  at  Berlin  before  1907. 

The  requirement  of  unanimity. — Article  1 7  of  the  Convention 
also  provides  that  no  amendment  shall  be  valid  for  the  Union 
in  the  absence  of  the  unanimous  consent  of  its  members.^  In 
this  connection,  it  is  interesting  to  consider  the  position  of  the 
Additional  Act,  which  was  rejected  by  Norway  and  Sweden, 

^  Tho  full  text  of  Art.  17  is  aa  follows :  <  The  preBent  ConTention  may  be 
submitted  to  revisions  with  the  object  of  introducing  therein  amendments 
calculated  to  perfect  the  system  of  the  Union.  Questions  of  this  kind,  as  well  as 
those  which  oonoem  the  development  of  the  Union  from  other  points  of  view, 
shall  be  considered  in  Conferences  to  be  held  successively  in  the  coun^es  of  the 
Union  by  delegates  of  the  said  countries*  It  is  understood  that  no  alteration  in 
the  present  Convention  shall  be  binding  for  the  Union  in  the  absence  of  the 
unanimous  consent  of  the  countries  composing  it.' 
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and  of  the  Interpretative  Declaration,  which  was  rejected  bj 
Great  Britain.  Under  Art.  17,  these  are  not  binding  on 
the  Union  as  a  whole,  each  of  the  additions  merely  constitut- 
ing a  separate  and  distinct  agreement  between  the  countries 
which  have  subscribed  to  it ;  yet  the  Additional  Act  is  now 
generally  incorporated  in  the  Convention  text,  and  the  Inter- 
pretative Declaration  is  set  out  together  with  the  matter  in 
the  original  Convention  to  which  it  relates.  These  agreements 
are  looked  upon  as  acts  of  the  whole  Union,  the  machinery  of 
the  Union  is  employed  on  their  behalf,  and  Great  Britain, 
Norway  and  Sweden,  rather  than  the  other  members  of  the 
Union,  are  regarded  as  outside  the  Union  for  certain  particular 
purposes. 

Effect  of  the  requirement  of  Article  17. — Hence  the  practical 
result  of  Art.  17  is  not,  as  it  would  appear,  that  no  amend- 
ments have  any  force  in  the  absence  of  imanimity  amongst 
the  members  of  the  Union,  but  simply  that  revisions  which 
are  not  imanimous  are  not  binding  upon  those  members  of  the 
Union  which  have  not  consented  to  them — a  thing  obvious 
apart  from  any  special  provision— and  that  the  majority  in 
such  a  case  must  not  force  upon  the  minority  the  choice  of 
observing  their  amendments  or  being  excluded  from  the 
Union.  It  does  not  mean  that  no  alteration  in  the  Convention 
can  have  any  force  unless  and  until  it  receives  the  assent  of 
every  country  in  the  Union ;  though  doubtless  if  a  revision 
is  to  form  part — even  an  optional  part — of  the  Convention 
text,  and  to  enjoy  the  advantages  of  the  machinery  of  the 
Union,  the  States  supporting  it  must  be  in  such  a  majority 
that  the  dissentients  can  be  looked  upon  as  isolated  exceptions 
to  a  general  rule. 

Even  where  this  is  so,  it  is  conceivable  that,  if  the 
dissentient  States  chose  to  object  to  the  name  and  organi- 
sation of  the  International  Union  being  identified  with  the 
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provisions  to  which  they  had  refused  to  subscribe,  the 
majority  would,  under  Art.  17,  be  obliged  to  give  heed  to  the 
objection.  In  order  to  carry  out  their  project,  the  majority 
would  then  have  to  form  themselves  into  a  separate  Union  for 
the  points  in  dispute.^ 

^  Such  a  case  is  not  likely  to  arise.  Great  Britain  and  Norway  were  prevented 
by  their  domestic  law  from  assenting  to  provisions  which  in  the  main  they 
approved,  and  did  not  wish  to  prevent  their  adoption  by  the  Union  at  large.  In 
the  case  of  Great  Britain  a  Bill  which,  appearing  in  various  forms,  has  now  for 
some  time  been  before  the  House  of  Lords,  will,  when  it  becomes  law,  largely 
remove  the  difficulties  in  the  way  of  the  acceptance  of  the  Interpretative 
Dedaiation.  For  many  sessions  the  Bll  has  been  crowded  out  in  the  press  of 
business,  but  as  yet  it  has  met  with  no  serious  opposition. 
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SECTION  m. 

THE  BEBNE   CONVENTION  AND   CONFLICTING 
TREATIES. 

The  rules  of  the  Convention  as  to  treaties  between  Union  coontries 
— Existing  and  future  treaties — Treaties  now  subsisting  between  Union 
countries — The  Convention  merely  a  minimum  of  international  protection 
— ^No  fresh  treaties  between  Union  countries  since  1886— Treaties  between 
Union  and  non-Union  countries — ^The  Convention  is  silent  as  to  these — 
American  International  arrangements — ^The  effect  of  treaties  upon  the 
Convention. 

The    Rules    of    the    Convention   as    to    Treaties 
BETWEEN   Union   Countries. 

BTJiiting  aad  fature  Treaties. — It  is  obvious  that,  if  the 
Berne  Convention  is  to  retain  its  character  as  a  minimum,  it 
cannot  forbid  treaties  between  members  of  the  Union  as  long 
as  these  do  not  derogate  from  the  protection  it  establishes. 
Accordingly,  an  ^Additional  Article'  provides  that  'The 
Convention  concluded  this  day  does  not  in  any  way  affect  the 
maintenance  of  the  treaties  actually  existing  between  the 
contracting  countries,  so  far  as  those  treaties  confer  upon 
authors  or  their  representatives  rights  more  extended  than 
those  accorded  by  the  Union,  or  embrace  other  stipulations 
which  are  not  contrary  to  this  Convention,'  and  Art.  16  states 
that  '  It  is  understood  that  the  Governments  of  the  countries 
of  the  Union  reserve  to  themselves  respectively  the  right  to 
make  separately  particular  arrangements,  between  themselves, 
BO  far  as  such  arrangements  confer  upon  authors  or  their 
representatives  more  extended  rights  than  those  accorded  by 
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the  Union  or  embrace  other  stipulations  not  contrary  to  the 
present  Convention.' 

The  Additional  Article  states  expressly  what  would  other- 
wise have  been  a  matter  of  fair  inference — ^that  the  Union,  in 
framing  a  Convention  which  was  to  be  one  law  for  its  members, 
did  not  mean  to  supersede  all  the  treaties  which  had  been 
concluded  by  and  between  individuals  amongst  the  latter,  but 
merely  to  abrogate  those  which  fell  short  of  the  Convention 
in  respect  of  the  international  protection  assured.  Agree- 
ments of  this  class  woidd  probably  have  been  superseded  by  the 
Convention  in  any  case,  by  the  application  of  the  ordinary  rule 
of  international  law  that  of  two  conflicting  treaties  the  latter 
alone  is  to  rule  the  points  upon  which  there  is  contradiction.^ 

The  Conyention  merely  a  TniniTnuTn  of  International  Protection. 
— In  addition  to  expressing  a  rule  with  regard  to  treaties, 
Art.  15  is  also  intended  to  guard  against  the  misconception 
that  the  Berne  Convention  is  intended  to  be  the  sole  law  for 
its  parties.  We  have  already  seen  that  the  real  character  of 
the  Convention  is  that  of  a  code  embodying  a  minimum  of 
international  protection,  and  it  is  this  character  that  the 
Additional  Article  and  Art.  15  seek  to  make  clear.  From 
the  words  of  the  latter  Article,  '  so  long  as  they  contain  other 
stipulations  not  contrary  to  the  present  Convention,'  it  would 
appear  that    members    of    the    Union   are   prohibited  from 


^Treaties  now  subsisting  between  Union  countries. — Tho  following 
separate  treaties  relating  to  copyriglit  are  still  subsisting  between  Union 
countries:  Treaties  of  1883  between  Belgium  and  Germany,  1880  between 
Belgium  and  Spain,  1879  between  Denmark  and  Norway  and  Sweden,  1883 
between  France  and  Germany,  1884  between  France  and  Italy,  1880  between 
France  and  Spain,  1884  between  Germany  and  Italy,  1880  between  Italy  and 
Spain,  and  1884  between  Italy  and  Norway  and  Sweden ;  together  with  Art.  8 
of  the  Customs  Convention  of  1866  between  Franco  and  Monaco,  an  Additional 
Article  to  the  Commercial  Treaty  of  1881  between  France  and  Norway  and 
Sweden,  and  Art,  11  of  the  Treaty  of  Amity  of  1896  between  Japan  and 
Switzerland. 
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entering  into  separate  arrangements  derogating  from  the 
minimum  protection  secured  by  the  Convention,  If  this  had 
been  an  ordinary  treaty,  it  would  scarcely  have  contained  such 
a  rule  :  for  there  seems  to  be  no  reason  why  two  or  more 
parties  to  a  treaty  signed  by  a  number  of  States  should  be 
forbidden  to  make  what  further  provision  they  choose  for  the 
regulation  of  their  own  affairs.  In  such  a  case,  provided  that 
the  effect  of  any  subsequent  agreement  was  limited  to  the 
States  making  it,  it  is  hard  to  see  what  ground  the  other 
parties  to  the  original  treaty  could  have  for  objecting  to  it. 
So  long  as  the  Convention  is  regarded  simply  as  a  multilateral 
treaty,  it  is  hard  to  see  why,  say,  France  and  Great  Britain 
should  not  if  they  choose  make  a  separate  arrangement  between 
themselves,  to  the  effect  that  the  authors  of  each  country 
should  not  enjoy  protection  in  the  other.  Germany  and  the 
other  parties  to  the  Convention  could  hardly  make  it  a  ground 
of  complaint  against  France  that  English  authors  did  not 
receive  convention  rights  from  it;  or  against  England  that 
French  authors  were  in  the  same  way  denied  protection. 

But  the  Berne  Convention  is  something  more  than  a  multi- 
lateral treaty.  It  is  an  Act  by  which  a  number  of  States  have 
bound  themselves  together  into  a  *  Union  for  the  protection  of 
the  rights  of  authors  over  their  literary  and  artistic  works.' 
The  members  of  the  Union  have  not  merely  made  a  bargain 
among  themselves ;  they  have  joined  together  to  further 
the  recognition  throughout  the  world  of  certain  principles 
applicable  to  the  protection  of  intellectual  property.  Any 
particular  arrangement  derogating  from  the  rights  secured  by 
the  Convention,  though  it  would  not  affect  the  material 
interests  of  those  States  of  the  Union  which  are  not  parties 
to  the  arrangement,  would  serve  to  retard  the  work  of  the 
Union  as  a  whole.  Hence  the  principle  embodied  in  Art.  15 
is  not  without  its  force. 

8 
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Ho  fresh  TreatleB  between  XTnien  oonntrieB  sinoe  1886. — There 
is  every  indication  that  as  time  goes  on  increasing  protection 
will  be  given  to  foreign  authors,  and  it  is  unlikely  that  any 
two  States  will  in  the  future  desire  to  make  any  arrangement 
derogating  from  the  Convention.  Indeed  up  to  the  present 
the  members  of  the  Union  have  been  so  satisfied  with  the 
Convention  system  that  they  have  not  attempted  to  make  any 
treaties  whatever,  even  of  the  kind  which  Article  15  permits. 
Since  1886  no  particular  arrangements  have  been  concluded 
between  individual  States  of  the  Union.^ 


Treaties  between  Union  and  non-Union  Countries. 

The  Conyentioii  is  silent  as  to  these. — The  Convention  makes 
no  provision  as  to  treaties  by  a  State  belonging  to  the  Union 
with  one  which  is  outside.  It  cannot  well  forbid  such  treaties, 
though  the  result  of  allowing  them  is  to  lessen  or  remove  the 
inducement  for  the  non-Union  country  to  adhere  to  the 
Convention.  It  is  obvious  that,  if  by  means  of  separate 
arrangements  a  State  can  secure  the  international  protection 
which  it  desires  without  entering  the  Union,  it  is  not  likely  to 
do  this  unless  the  system  of  the  Union  is  specially  adapted  to 
its  peculiar  requirements. 

American  Intemational  arrangements. — The  United  States 
has  established  intemational  relations  with  Belgium,  Denmark, 
France,  Germany,  Great  Britain,  Italy,  Spain,  and  Switzer- 
land, as  well  as  with  several  coimtries  which  are  not  members 
of  the  Union.  In  this  way,  while  it  secures  for  its  works  an 
intemational  protection  which  extends  over  as  large  an  area 
as  that  covered  by  the  Convention,  it  has  also  been  able  to 

^  Japan  concluded  several  treaties  mth  Union  countries  before  it  adhered  to 
the  Convention  in  1899,  but  has  entered  into  none  since. 
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mould  its  treaties  to  its  own  views  in  a  way  that  would  be 
impossible  with  a  rigid  international  Act  like  the  Convention. 
But  it  is  impossible  for  the  Union  to  compel  all  nations  to 
submit  to  its  ruling  in  the  matter  of  international  protection. 
It  cannot  apply  a  system  of  boycotting,  with  the  object  of 
compelling  backward  countries  to  come  in.  All  that  it  can 
do  is  to  make  its  system  as  perfect  as  possible,  so  that  the 
advantages  of  membership  may  be  patent  even  to  those  States 
which  are  inclined  to  view  with  disfavour  the  general  object 
of  the  Convention. 


The  Effect-  of    Treaties   upon    the  Convention. 

Treaties  not  to  be  encouraged  at  the  expense  of  the  Convention. 

— As  regards  their  effect  upon  the  Convention,  treaties  made 
by  Union  coimtries  amongst  themselves  differ  from  treaties 
made  by  Union  coimtries  with  countries  outside  the  Union. 
It  is  obvious  that,  while  agreements  of  the  latter  class  tend 
to  prevent  any  extension  of  the  Union,  those  of  the  former 
imperil  its  very  existence.  So  soon  as,  to  any  large  extent. 
Union  coimtries  begin  to  regulate  their  copyright  relations  by 
arrangements  separate  from  the  Convention,  so  soon  the 
Convention  is  liable  to  become  discredited  and  to  lose  value 
as  a  imiversal  code  of  international  copyright  law.  It  fails  to 
be  the  sole  criterion  of  international  duty  ;  and  a  process  there- 
upon sets  in  which  threatens  to  disintegrate  the  Union. 

So  long,  however,  as  the  number  of  particular  arrangements 
between  Union  coimtries  is  kept  within  due  bounds,  it  is 
probable  that,  if  such  arrangements  are  not  in  disagreement 
with  the  Convention,  they  will  do  more  good  than  harm.  An 
agreement  made  by  two  Union  countries,  which  is  more 
advanced  than  the  Convention,  is  valuable  as  an  example  to 
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others  and  may  lead  the  way  to  improyements  in  the  Con- 
yention  itself. 

But  Snpplementary  Treaties  may  be  usefiiL — ^The  Conyention 
is  but  a  minimmn,  and  may  well  serye  as  a  nucleus  round 
which  States  may  gather  arrangements  satisfying  their  own 
indiyidual  needs,  but  it  ought  to  be  borne  in  mind  that  there 
is  always  a  danger  that  such  arrangements  will  supersede  or 
encumber  the  Conyention.  Their  only  proper  function  is  to 
supplement  it.  It  has  already  been  pointed  out  that  since  the 
date  of  the  Conyention  there  haye  been  no  separate  agree- 
ments made  by  the  countries  of  the  Union  amongst  themselyes. 
Seyeral  which  had  been  made  before  the  coming  into  force  of 
the  Conyention,  howeyer,  still  subsist,  and  it  is  desirable  that 
these  should  be  examined  and  brought  into  harmony  with  the 
Conyention. 
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SECTION   IV. 
ADMINISTRATION  OF  THE  AFFAIRS  OF  TEE  UNION 

Organisation  of  the  International  Office — Some  Central  Office  necessary 
for  the  Union — Particulars  relating  to  the  Office  at  Berne — Apportionment 
of  expenditure. 

Organisation  of  the  International  Office. 

The  fundamental  principle  of  the  Berne  Convention  that 
each  of  the  signatory  States  shall  extend  to  the  works  of  aU 
the  others  its  own  domestic  protection  renders  it  unnecessary 
to  construct  new  executive  machinery  specially  for  the  Union, 
since  in  each  country  that  which  already  exists  for  the  en- 
forcement of  its  own  law  serves  equally  well  for  the  enforce- 
ment of  the  Convention.  StiU,  though  it  is  no  part  of  the 
business  of  the  Union  to  see  to  the  carrying  out  of  the 
Convention,  it  will  be  seen  that  some  organisation  is  necessary 
to  enable  it  to  fulfil  its  purpose  of  promoting  the  development 
of  International  Copyright. 

Some  Central  OiBoe  necessary  for  the  Union. — Though  inter- 
national agreements  in  general  work  without  the  aid  of  any 
central  office  to  see  to  their  observance,  it  must  be  remembered 
that  the  International  Copyright  Union,  which  was  formed 
by  the  Berne  Convention,  is  more  than  a  mere  aggregation 
of  States  united  only  inasmuch  as  they  are  pledged  to 
grant  each  other  one  and  the  same  measure  of  protection.  It 
may  almost  be  regarded  as  a  Society — having  a  quasi-corporate 
existence — with  a  common  interest  in  all  that  relates  to  copy- 
right, and  a  common  desire  to  contribute  to  the  advancement 
of  international  protection  by  the  best  means  in  its  power. 
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Hence  it  has  need  to  be  informed  of  all  moyements  in  re^rd 
to  copyright  that  may  take  place  throughout  the  world,  since 
these  both  indicate  the  position  of  domestic  copyright  in  the 
various  States  and,  in  some  cases,  suggest  the  lines  of  a  possible 
improvement  in  the  Convention  itself. 

This  is  a  sufficient  reason  for  the  institution  of  a  central 
office.  An  even  stronger  one  lies  in  the  fact  that  under  the 
Convention  system  every  country  of  the  Union  is  directly 
interested  in  obtaining  information  concerning  the  copyright 
law  of  every  other  :  for  the  international  protection  of  the 
Convention  is  measured  by  the  domestic  protection  of  the 
various  signatories,  and  it  behoves  authors  of  each  State  to 
investigate  the  domestic  laws  of  the  others  in  order  to  find  out 
what  is  the  extent  of  the  international  rights.  Hence  Art.  16* 
of  the  Convention  provides  for  the  establishment  of  an  inter- 
national office  under  the  name  ^  Office  of  the  International 
Union  for  the  protection  of  literary  and  artistic  works.' 

Particulars  relating  to  the  Office  at  Berne. — The  office  is 
located  at  Berne  and  placed  under  the  authority  and  direction 
of  the  Government  of  the  Swiss  Confederation.  Its  official 
language  is  French.  Its  functions  are  to  collect,  arrange,  and 
publish  all  kinds  of  information  relative  to  copyright,  to  study 
questions  of  general  utility  to  the  Union,  and  to  issue  a 
periodical  in  French  treating  of  questions  likely  to  be  of 
interest  to  the  Union.^     It  is  to  give  information  on  special 

^  Art.  16  runs,  *  An  international  office  is  established  under  the  name  of  Office 
of  the  International  Union  for  the  protection  of  literary  and  artielie  workt. 
This  office,  the  expenses  of  which  will  be  borne  by  the  Governments  of  all  the 
countries  of  the  Union,  is  placed  under  the  high  authority  of  the  Superior 
Administration  of  the  Swiss  Confederation,  and  works  under  its  supervision.  Its 
functions  shall  be  determined  by  common  agreement  between  the  countries  of  the 
Union,* 

^  This  periodical,  published  at  the  International  Bureau,  7  Helvetiastrasse, 
Berne,  is  entitled  Le  Droit  (TAuteur,  and  appears  on  the  15th  of  each  month,  price 
60  centimes. 
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points  to  any  of  the  members  of  the  Union  upon  request  to 

that  effect.^    It  is  also  to  assist  the  Government  of  the  country 

where  a  Conference  of  the  Union  is  to  be  held  in  preparing 

the  programme  for  that  Conference.    The  Director  attends  the 

sittings  of  the  Conferences  and  takes  part  in  the  discussions, 

though  without  a  deliberative  voice ;  he  compiles  an  annual 

report  of  his  administration  which  is  communicated  to  the 

various  members  of  the  Union.^     The  expenses  of  the  office 

are  shared  by  the  countries  of  the  Union  according  to  a  system 

by  which  six  different  rates  of  contribution  are  established, 

and  each  country  is  allowed  to  declare  which  of  them  it  will 

accept  for  itself.     The  position  thus  adjusts  itself,  for  the 

more  important   States,  for  the  sake  of  their  own  dignity, 

naturally  subject  themselves  to  the  heavier  rates. 

Appertionment  of  Expenditure.— The  expenses  are  not  to  exceed  60,000  fr.  a 
year.  The  proportion  paid  by  each  of  the  six  classes  of  States  is  as  follows : 
First  class  25  units,  second  20,  third  15,  fourth  10,  fifth  5,  sixth  3.  The  number 
of  units  for  each  class  is  multiplied  by  the  number  of  countries  in  it,  and  the 
whole  of  these  results,  when  added  together,  gives  the  denominator  of  a  fraction 
which  determines  the  proportion  to  be  paid  by  each  State,  the  numerator  consisting 
in  the  number  of  units  for  the  class  to  which  it  belongs.  The  accounts  of  the 
Office  are  in  the  hands  of  the  Swiss  Government,  which  communicates  a  yearly 
statement  to  the  governments  of  the  other  countries  of  the  Union.  The  following 
shows  in  what  classes  the  various  States  have  ranged  themselves :  First  class — 
France,  Germany,  Great  Britain,  and  Italy.  Second  class — Japan  and  Spain. 
Third  class — Belgium,  Sweden,  and  Switzerland,  Fourth  class — Denmark  and 
Norway.    Fifth  class — Haiti.    Sixth  class — Luxemburg,  Monaco,  and  Tunis. 

^  It  may  be  mentioned  that  the  courteous  officials  of  the  Bureau  take  a  liberal 
view  of  their  duties  in  this  respect,  and  are  willing  to  furnish  any  information  in 
their  power,  even  to  private  individuals  belonging  to  Union  countries. 

'  The  present  Director  is  M.  Henri  Morel,  and  the  Secretary  M.  Ernst 
R5thlisberger. 
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SECTION  V. 
RETROACTIVITY . 

The  rule  of  the  Convention — ^The  need  for  Retroactivity — Retroactivity 
under  Article  14 — ^The  Additional  Act  of  Paris  and  Retroactivity — ^The 
application  of  Retroactivity  in  England — Retroactivity  under  the  Inter- 
national Copyright  Act,  1886 — Hanfotaengl  v.  HoUowcty — English  rule 
compared  witli  that  of  Convention — Can  an  expired  right  be  revived? 
— Valuable  subsisting  interests  are  protected — A  small  expenditure  may 
create  a  valid  interest — ^The  interest  may  be  derivative  or  indirect. 

The  Rule  of  the  Convention. 

The  need  for  Betroactiyity. — One  of  the  objects  which 
the  framers  of  the  Convention  had  to  keep  in  mind  was  the 
protection  of  works  which  had  been  published  before  it  came 
into  force  and  were  at  that  time  in  enjoyment  of  domestic 
copyright  in  their  comitry  of  origin.  The  foreigner's  right  to 
protection  apart  from  domestic  law  and  convention  has  already 
been  discussed — ^undoubtedly  a  moral  right  exists,  but  it  is 
destitute  of  legal  force.  Works  previously  published  have 
therefore  a  claim  to  participate  in  the  advantages  of  any 
international  arrangement  entered  into  *for  the  protection 
of  the  rights  of  authors  over  their  literary  and  artistic 
works ' ;  but  in  admitting  them  it  is  necessary  to  take  precau- 
tions not  to  do  an  injustice  to  those  who  have  previously 
copied  them  lawfully  in  the  past. 

Betroactivity  under  Article  14. — The  Berne  Convention 
recognises  tliis  claim  under  Art.  14,  which  provides  that  'The 
present  Convention,  under  the  reservations  and  conditions  to 
be  determined  by  a  common  agreement,  applies  to  all  works 
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which,  at  the  time  of  its  coining  into  force,  have  not  yet  fallen 
into  the  public  domain  of  their  country  of  origin/  The 
^  reservations  and  conditions  to  be  determined  by  a  common 
agreement '  may  be  gathered  from  §  4  of  the  Closing  Protocol,^ 
which  enacts  that  the  application  of  the  Convention  to  the 
works  indicated  by  Art.  14  ^  shall  take  effect  according  to  the 
stipulations  relative  thereto  contained  in  special  treaties 
existing  or  to  be  concluded  for  the  purpose,'  and  that  in 
default  of  such  stipulations  each  country  shall  determine  for 
itself  by  means  of  its  domestic  legislation  the  manner  in  which 
the  principle  contained  in  Art.  14  is  to  be  applied. 

These  qualifications  of  the  principle  of  retroactivity  pro- 
ceeded from  a  desire  to  safeguard  vested  interests.  In  the 
absence  of  international  protection  foreign  works  had  at  one 
time  been  imiversally  looked  upon  as  lawful  subjects  for 
native  reproduction,  either  in  their  original  form,  or  by  adapta- 
tion or  translation.  Capital  had  been  sunk,  labour  had  been 
employed  in  making  these  valuable  reproductions ;  lawful 
interests  had  been  thereby  created,  and  a  quasi-property  had 
thus  been  acquired.  A  State  which  had  tolerated  the  indis- 
criminate reproduction  of  foreign  works  would  hardly  be 
justified  in  giving  an  unqualified  consent  to  the  principle  of 
retroactivity,  without  making  due  provision  for  the  securing 
of  this  quasi-property.  Hence  the  rule  of  Art.  14  was  not 
made  absolute,  and  it  was  left  to  each  country  to  regulate  by 
particular  agreement  or  by  domestic  law  the  mode  in  which  it 
should  be  applied. 

^  The  full  wording  of  this  article  as  it  appeared  in  the  1886  Convention  is  as 
follows :  *  The  common  agreement  provided  for  in  Art.  14  of  the  Convention  is 
determined  as  follows : — **  The  application  of  the  Convention  to  works  not  fallen 
into  the  public  domain  at  the  time  of  its  coming  into  force  shall  take  effect  according 
to  the  stipulations  relative  thereto  contained  in  special  treaties  existing  or  to  be 
concluded  for  this  purpose.  In  default  of  such  stipulations  between  countries  of  the 
Union,  the  respective  countries  shall  regulate,  each  for  itself,  by  domestic  law,  the 
manner  in  which  the  principle  contained  in  Art.  14  is  to  be  applied."  ' 
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The  Additional  Act  of  Paris  and  Betroactivity. — At  the 
Conference  of  Paris  in  1896  it  was  proposed  by  France  and 
Belgium  to  abolish  the  qualifications  and  reservations  of 
Art.  14  and  to  give  full  effect  to  the  principle  of  retroactivity. 
By  this  time  the  hardship  of  the  application  of  unconditional 
retroactivity  would  have  been  much  reduced,  the  number  of 
extant  works  in  which  lawful  vested  interests  existed  having 
become  much  less,  since  none  could  have  been  created  within 
the  previous  ten  years  at  the  expense  of  authors  belonging 
to  Union  countries.  Germany  and  Great  Britain  objected 
that,  in  spite  of  the  lapse  of  time,  absolute  retroactivity 
might  do  injury  to  some  vested  interests  which,  even  after  a 
decade,  still  subsisted.  In  face  of  this  objection  it  was  decided 
to  leave  Art.  14  in  its  original  form. 

In  §  4  of  the  Closing  Protocol,  however,  several  modifica- 
tions were  introduced.^  A  few  words  were  imported  into  the 
first  line  serving  to  make  clearer  its  reference  to  the  works 
indicated  in  Art.  14.  Two  new  clauses  were  added.  One 
was  necessitated  by  the  extension  of  the  author's  exclusive 
right  of  translation  in  his  original  work  which  was  effected  by 
the  Additional  Act  of  Paris.  It  provided  that  the  stipulations 
of  the  Convention  as  to  retroactivity  applied  equally  to  trans- 
lating right,  as  assured  by  the  Additional  Act.     The  other, 

^  The  amended  reading  is  as  follows :  *  The  common  agreement  provided  for 
in  Art.  14  is  detennined  as  follows :  The  application  of  the  Convention  of  Berne 
and  of  the  present  Additional  Act  to  works  not  fallen  into  the  puhlic  domain 
in  their  country  of  origin  at  the  time  of  the  coming  into  force  of  those  Acts  shall 
take  effect  according  to  the  stipulations  relative  thereto  contained  in  special 
Conventions  existing  or  to  bo  concluded  for  the  purpose.  In  default  of  such 
stipulations  between  counti-ies  of  the  Union,  the  re8i)ective  countries  shall 
regulate,  each  for  itself,  by  domestic  law,  the  manner  in  which  the  principle 
contained  in  Art.  14  is  to  bo  applied.  The  stipulations  of  Art.  14  of  the  Con- 
vention of  Berne  and  of  tin's  jxiragraph  of  the  Closing  Proctocol  apply  equally 
to  the  exclusive  right  of  translation,  as  gnmted  by  the  present  Additional  Act. 
The  above-mentioned  temixn-ary  provisions  are  applicable  in  case  of  new  acces- 
sions to  the  Union.' 
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which  was  the  final  clause,  made  the  previous  clause  of  §  4  of 
the  Closing  Protocol  applicable  in  the  case  of  new  accessions 
to  the  Union.  ^  None  of  these  alterations  represent  modifi- 
cations of  the  original  principle  of  the  Convention.  Their 
object  is  merely  to  throw  light  on  those  principles,  to  carry 
them  out  in  detail,  and  to  secure  their  application  to  the 
condition  of  things  set  up  by  the  amending  Act. 


The  Application  of  Retroactivity  in  England. 

Great  Britain  was  one  of  the  countries  which  availed 
themselves  of  the  permission  of  §  4  of  the  Closing  Protocol 
to  regulate  by  their  domestic  law  the  mode  in  which  the 
principle  of  retroactivity  should  be  applied.  The  English  law 
is  particularly  instructive,  both  on  account  of  its  intrinsic 
importance,  and  because  the  qualifications  which  it  attaches 
to  retroactivity  form  an  excellent  illustration  of  the  object  of 
the  provision  contained  in  the  Closing  Protocol. 

Betroactivity  under  the  International  Copyright  Act,  1886. — 
The  intention  of  §  4  of  the  Closing  Protocol  as  to  retro- 
activity was  carried  out  in  Great  Britain  by  the  International 
Copyright  Act  of  1886,  which  enabled  the  Crown  to  accede 
to  the  Convention,  and  the  Order  in  Council  of  November 
28th,  1887,  which  adopted  the  Berne  Convention.  The  Act 
of  1886  (sec.  6)  provides  that  '  Where  an  Order  in  Council  is 
made  under  the  International  Copyright  Acts  with  respect 

1  It  was  propoeed  in  the  Committee  of  Draftsmanship  to  add  to  this  Article 
a  proTiso  that  'countries  which  should  not  have  taken  measures  (to  apply 
the  principle  of  retroactivity)  within  a  period  of  two  years  should  be  deemed 
to  have  accepted  the  principle  of  absolute  retroactivity.*  This  proposition 
received  the  assent  of  the  great  majority  of  the  Committee ;  but  the  scruples  of 
one  of  its  members,  who  thought  that  its  adoption  might  deter  some  of  the  States 
from  joining  the  Union,  led  to  its  being  abandoned. — See  Actes  He  la  Oonfirenee  de 
Fans,  pp.  174,  175. 
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to  any  foreign  country,  the  author  and  publisher  of  any 
literary  or  artistic  work  first  produced  before  the  date  at 
which  such  Order  comes  into  operation  shall  be  entitled  to 
the  same  rights  and  remedies  as  if  the  said  Acts  and  this 
Act  and  the  said  order  had  applied  to  the  said  foreign 
country  at  the  date  of  the  said  production  :  Provided  that 
where  any  person  has  before  the  date  of  the  publication  of 
an  Order  in  Council  lawfully^  produced  any  work  in  the 
United  Kingdom,  nothing  in  this  section  shall  diminish 
or  prejudice  any  rights  or  interests  arising  from  or  in 
connection  with  such  production  which  are  subsisting  and 
valuable  at  the  said  date.'  Sec.  3  of  the  Order  in  Council 
adopting  the  Berne  Convention  gives  effect  to  the  provi- 
sion.^ The  retrospective  force  to  be  given  to  the  Convention 
in  England  is  therefore  regulated  by  it. 

Han&taengl  v.  HoUoway. — In  the  case  of  Hanfstaengl  v. 
Holloway^  the  rule  of  the  English  Act  as  to  retroactivity  was 
applied.  The  defendant  had,  before  the  coming  into  force 
of  the  Order  in  Council,  photographed  a  picture  entitled  The 
Guardian  Angel  belonging  to  the  Hanfstaengl  Co.,  first 
produced  in  Germany  before  1887,  and  had  copied  this  on 
cards  used  for  advertising  purposes.  After  1887  he  made 
fresh  copies,  but  the  plaintiff  was  protected  against  the  issue 
of  these,  it  being  held  that  the  latter  had  not  in  1887  a 
*  direct  subsisting,  pecuniary  interest'  in  the  continuation 
of  the  production.  It  was  suggested,  however,  that  if 
the    defendant    had    not    recouped    himself   for    his    outlay 


^  *  Lawfully'  here  means  'without  contravening  any  existing  copyright.' 
Mma  and  Mayeur  v.  Greenings  (1891),  2  Q.B.  443. 

'  Bee.  3,  }  3  of  the  Order  is  as  follows :  *  The  author  of  any  literary  or  artistic 
work  first  produced  before  the  commencement  of  this  Order  shall  have  the  rights 
and  remedies  to  which  he  is  entitled  under  sec.  6  of  the  International  Ck>pyright 
Act,  1886.' 

3  Eanfstiungl  v.  Holloway  (1893),  2  Q.B.  1. 
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he  might  have  been  entitled  to  do  so,  even  by  printing 
from  fresh  stones. 

Englidi  mle  compared  with  that  of  Convention. — Since  under 
the  Convention  (Art.  2)  the  term  of  international  protection 
cannot  in  any  country  exceed  that  granted  by  the  country  of 
origin,  the  general  rule  of  the  English  International  Act, 
protecting  foreign  works  as  if  the  Order  had  been  in  force  at 
the  date  of  their  production,  would  seem  to  have  the  same 
effect  as  the  general  rule  of  Art.  14  of  the  Convention, 
providing  that  that  agreement  applies  without  exception  to 
all  works  which  at  the  moment  of  its  coming  into  force  have 
not  yet  fallen  into  the  public  domain  in  the  country  of  origin. 
This  conclusion  is  strengthened  by  the  facts  that  the  Order 
specifically  adopts  the  Berne  Convention  of  1886,  and  that 
the  Act  of  1886  was  passed,  as  appears  from  its  preamble, 
for  the  purpose  of  carrying  into  effect  the  Convention, 

Can  an  expired  right  be  revived  t — But  though  the  English 
rule  as  to  retroactivity  is  the  same  in  substance  as  that  of 
the  Convention,  the  two  do  not  quite  coincide,  as  the  case  of 
Lauri  v,  Renad^  shows.  In  this  case  protection  was  claimed 
for  the  translating  right  in  a  French  work,  entitled  Le  Voyctge 
en  Suisse,  which  had  not  yet  fallen  into  the  public  domain  in 
France.  The  work  had  already  enjoyed  a  translating  right 
of  five  years  from  its  registration  in  England  under  the  Inter- 
national Act  of  1852,  and  this  term  had  lapsed  in  1884.  The 
Court  of  Appeal,  upholding  a  decision  of  Kekewich,  J.,  ex- 
pressly refused  to  ^  revive  or  recreate '  the  translating  right, 
on  the  ground  that  a  copyright  which  had  already  existed 
in  England  and  had  expired  could  not  be  renewed  without 
express  words  in  a  Statute  requiring  its  renewal.  The  general 
rule  of  retroactivity  laid  down  in  Sec.  6  of  the  Act  of  1886 
and  Sec.  3  of  the  Order  in  Council  did  not  suffice,  Kay, 

>  Lauri  v.  Bmad  (1892),  3  Ch.  402. 
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L.  J.,  even  going  so  far  as  to  suggest  that  the  effect  of 
these  sections  was  limited  to  works  published  in  the 
interval  between  the  passing  of  the  Act  and  the  coming 
into  force  of  the  Order  in  Council. 

But  this  would  seem  to  be  a  mistaken  view.  The 
suggestion  of  Kay,  L.  J.,  refuses  to  give  to  the  sections 
in  question  their  natural  connection  with  Art.  14  of  the 
Berne  Convention  with  §  4  of  the  Closing  Protocol,  and 
assiunes  that  no  provision  was  made  to  carry  those  articles 
into  effect  in  the  sense  intended  by  them.^  The  contention 
that  a  right  which  has  already  been  enjoyed  cannot  be 
renewed— or  rather  that  another  right  of  the  same  character 
cannot  be  conferred — ^under  the  general  rule  of  retroactivity 
places  works  belonging  to  countries  with  which  we  have 
already  concluded  conventions  in  a  worse  position  than 
those  of  countries  with  which  the  Berne  Convention  forms 
our  first  copyright  arrangement.  It  is  hardly  to  be 
supposed  that  this  was  the  intention  of  the  Act  of  1886. 
It  may  perhaps  fairly  be  concluded  that  the  rule  laid 
down  in  Lauri  v.  Renad  will  probably  be  reversed,  if 
occasion  arises,  by  the  House  of  Lords.  In  the  meantime, 
however,  that  case  forms  the  only  authoritative  indication 
of  the  law  upon  the  point  it  decides.  As  matters  stand 
at  present,  then,  a  work  belonging  to  any  country  to 
which  an  Order  in  Council  made  imder  the  International 
Acts  applies  will,  pace  Kay,  L.  J.,  gain  the  same  pro- 
tection as  if  the  Order  in  Council  and  those  Acts  had 
been  in  force  at  the  time  of  its  publication  :  unless  it  has 
already  enjoyed  protection  in  England  and  the  protection 
has  expired,  in  which  case  it  cannot  gain  a  renewed  pro- 
tection in  virtue  of  the  words  in  the  Act  of  1886. 

Valnable   Snbnflting   InterestB  are  protected. — The   proviso 

1  Of.  Charles,  J.,  in  Ha»\f8taengl  v,  Hollowajf  (1893),  2  Q.B.  1,  at  p.  7. 
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in  the  English  statute  that  no  application  of  the  principle 
of  retroactivity  shall  diminish  or  prejudice  subsisting  and 
valuable  rights  or  interests  is  of  special  importance  in  that 
it  forms  an  express  and  direct  modification  of  that  principle 
and  shows  the  qualifications  which  it  was  thought  necessary 
to  impose  in  order  to  make  its  application  just.  The  result 
of  decided  cases  is  to  limit  the  application  of  the  term 
*  rights'  in  the  statute  to  legal  rights  obtained  by  some 
such  process  as  the  translation  or  adaptation  of  the  original,^ 
and  of  the  term  ^  interests '  to  cases  where  the  producer, 
though  he  may  have  no  legal  right,  can  set  up  some  special 
claim  distinct  from  that  of  the  rest  of  the  public,  acquired, 
for  example,  by  the  expenditure  of  capital  or  skill  upon 
the  production.^ 

A  small  expenditure  may  create  a  valid  interest — Moul  v. 
Groenings^  and  Hanfstaengl  r.  Holloway^  decide  that  the 
interest  contemplated  by  the  proviso  must  have  a  pecuniary 
value. 

A  very  small  expenditiu'e  may,  however,  sufiSce  to  create 
a  valid  subsisting  interest.  Thus,  in  Moul  v.  Groenings^  it 
was  held  that  a  bandmaster  who  before  the  coming  into  force 
of  the  Order  in  Council  had  bought  a  piece  of  music  for 
five  shillings,  made  band  parts  from  it,  and  practised  his  band 
in  performing  it,  had  a  *  direct,  subsisting,  pecuniary  interest ' 
therein  which  would  enable  him  to  take  advantage  of  the  ex- 
emption contained  in  Sec.  6  of  the  International  Act  of  1886. 

The  Interest  may  be  deriyatiye  or  indirect — Thus,  in 
Schauer  v.  Field^  registration  before  December  6,  1887,  of  a 

1  Per  A.  L.  Smith,  J. ,  in  Kwd  and  Maifcur  v.  Oroeninga  (1891),  2  Q.B.  443,  at 
p.  449. 

*  Per  Chitty,  J.,  in  Schmter  v.  Field  (1893),  1  Ch.  36,  at  p.  41. 
3  Moul  and  Mayeur  v.  Qromingt  (1891),  2  Q.B.  443. 

*  Httt^tiaengl  v,  Solloway  (1893),  2  Q.B.  1. 

*  Sehauer  v.  Field  (1893),  1  Ch.  35. 
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picture  as  a  trade-mark,  coupled  with  its  employmeiit  on  show 
cards,  etc.,  for  purposes  of  advertisement,  was  held  sufficient 
to  create  a  ^  subsisting  and  valuable  interest.' 

It  would  appear  from  Moul  v.  Groenings^  that  the  defendant 
will  gain  judgment  even  where  the  subsisting  and  valuable 
rights  or  interests  belong  to  persons  other  than  himself,  pro- 
vided only  that  a  verdict  against  him  would  tend  to  impair 
them.* 

1  Mihd  and  Uayeur  v.  Qroeningi  (1891),  2  Q.B.  443. 
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GENERAL   PRINCIPLES   OF   THE   BERNE 
CONVENTION. 


SECTION    I. 

SCOPE  OF  THE  CONVENTION. 

later-relation  of  the  Convention  and  the  Union — Administrative  pro- 
visions— ^The  Convention  deals  only  with  copyright — Performing  right. 

Inter-relation  of  the  Convention  and  the  TTnion. — It  is  inter- 
esting to  consider,  as  a  matter  of  theory,  whether  the  Inter- 
national Union  was  the  creation  of  the  Berne  Convention  or 
the  Berne  Convention  the  creation  of  the  International  Union. 
A  declaration  to  the  effect  that  'The  contracting  States  are 
formed  into  a  Union  for  the  protection  of  the  rights  of 
authors  over  their  literary  and  artistic  works '  stands  at  the 
head  of  the  Convention  (as  Art.  1)  ;  and  from  this  it  would 
appear  that  the  point  of  precedence  must  be  settled  in  favour 
of  that  agreement.  On  the  other  hand  some  sort  of  union — 
if  only  a  very  loose'  one — must  have  existed  between  the 
parties  to  the  Convention  before  they  set  themselves  to  the 
task  of  elaborating  a  common  code  for  the  protection  of  the 
rights  of  authors. 

The  Convention  may  perhaps  be  regarded  in  two  lights  :  as 
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a  legal  agreement  turning  a  union  de  facto  into  a  union  dejure^ 
and  fixing  the  lines  upon  which  it  is  to  be  conducted,  and 
as  an  expression  of  the  policy  which  the  members  of  such 
a  imion  have  mutually  contracted  to  carry  out. 

Administratiye  Provisions.  —  As  a  matter  of  fact,  the 
Convention  contains  two  distinct  sets  of  provisions:  Art.  1 
creating  the  Union,  Art.  15  relating  to  particular  arrange- 
ments between  Union  countries.  Art.  16  constituting  the 
International  Office,  and  the  rest  of  the  Articles  treated  in 
the  preceding  chapter,  serve  to  determine  the  conditions 
precedent  to  the  carrying  out  of  that  scheme  for  the 
international  protection  of  copyright  works  which  is  un- 
folded in  the  other  articles,  to  settle  the  constitution  of  the 
Union  as  distinguished  from  the  principles  it  intends  to 
enforce.  Whatever  the  respective  priority  of  the  Convention 
and  the  Union,  it  is  clear  that,  as  between  the  two  classes  of 
dispositions  of  the  Convention  itself,  those  that  merely  deal 
with  the  constitution  and  working  of  the  Union,  and  make 
provision  for  the  due  carrying  out  of  the  Convention,  ought 
to  be  treated  first. 

Accordingly,  Chapter  I.  has  been  devoted  to  an  account 
of  the  International  Union  and  its  relations  to  the  Berne 
Convention.  Before  treating  in  detail  the  various  rules  which 
go  to  provide  the  substantive  protection  of  that  agreement, 
it  is  now  proposed  to  investigate  the  general  principles  which 
run  through  the  whole. 

The  Conyentioii  deals  only  with  Copyright — The  Berne  Con- 
vention is  strictly  a  copyright  agreement.  The  functions  of 
the  Union,  as  defined  by  Art.  1,  are  limited  to  the  protection 
of  *the  rights  of  authors  over  their  literary  and  artistic 
works.'  As  aU  States  may  not  be  agreed  as  to  what  works 
fall  under  this  category  and  are  proper  subjects  for  copyright, 
care  has   been  taken   to   explain   the   phrase   ^literary   and 
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artistic  works.'  Art.  4  of  the  Conrention  contains  a  more  or 
less  exhaustive  enumeration  of  the  works  which  are  regarded 
as  enjoying  this  character,  together  with  a  comprehensive 
definition  which  is  meant  to  cover  any  Icumnae  which  may 
exist  in  the  other  part  of  the  Article.^  The  essential  idea 
of  the  definition  is  that  of  reproduction  in  printed  or  cognate 
form,  and  probably  capacity  for  reproduction  is  the  best 
criterion  of  fitness  for  copyright. 

Performing  right — Performing  right  in  dramatic  and  musical 
works  has  nothing  to  do  with  the  issue  of  copies  to  the 
public,  except  in  so  far  as  it  is  necessary  to  g^uard  against 
such  issue  of  copies  being  construed  into  a  surrender  of  the 
performing  right.  The  right  in  question  is,  however,  so 
closely  allied  to  copyright  that  the  Convention,  like  most 
domestic  codes,  has  found  it  necessary  to  deal  with  the  subject, 
and  by  Art.  9  extends  its  protection  to  the  public  representa- 
tion of  dramatic,  dramatico-musical,  and  musical  works. 

'Article  4  is  dealt  with  at  oonsideTable  length  in  Chapter  IV.,  to  which 
the  reader  is  referred  for  a  discussion  as  to  its  actual  effect.  The  text  of  the 
Article  is  as  follows :  '  The  expression  **  literary  and  artistic  works  "  comprises 
books,  pamphlets  and  all  other  writings ;  dramatic  or  dramatico-musical  works 
and  musical  compositions  with  or  without  words;  works  of  design,  painting, 
sculpture,  and  engraving ;  lithographs,  illustrations,  geographical  charts ;  plans, 
sketches,  and  plastic  works  relating  to  geography,  topography,  architecture,  or 
the  sciences  in  general ;  finally,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode  of  impression 
or  reproduction  whatever.' 
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SECTION  n. 
FUNDAMENTAL  PRINCIPLES  OF  THE  CONVENTION. 

The  standard  of  international  protection — Law  of  protecting  country- 
adopted — ^The  rule  as  to  duration — Registration  and  deposit  of  copies — ^The 
various  classes  of  provisions — The  jw  cogens  minivium  of  the  Convention — 
Absolute  provisions  expressly  admitting  domestic  intervention — Provision 
reserving  full  scope  to  domestic  law — Anomalous  provisions. 

The  Berne  Convention  is  essentially  of  a  contractual  nature, 
being  founded  on  a  basis  of  reciprocity.  On  certain  matters 
it  establishes  an  absolute  minimum  of  protection  throughout 
the  composite  territory  which  &lls  under  its  control,  but  its 
general  rule  is  that  each  country  shall  accord  to  foreign 
Unionist  authors  the  rights  which  by  its  domestic  law  it 
accords  to  natives. 

The  Standard  of  International  Protection. — When  the  choice 
between  setting  up  one  arbiti'ary  and  independent  standard  of 
protection  for  every  country,  and  making  the  standard  in  each 
case  the  domestic  law  of  one  of  the  countries  involved,  was 
considered  at  the  Berne  Conferences  of  1884  and  1885  the 
former  alternative  first  found  the  greater  favour  on  account  of 
its  apparent  simplicity.  But  a  closer  consideration  of  the  four 
elements  of  protection,  viz. 

(1)  the  persons  protected, 

(2)  the  works  protected, 

(3)  the  period  of  protection,  and 

(4)  the  rights  granted, 

disclosed  many  matters  which,  on  account  of  the  differences 
between  the  various  national  systems  of  law,  did  not  readily  lend 
themselves  to  this  mode  of  treatment.     Hence  ultimately  the 
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principle  of  relative  assimilation,  i.e.  of  regulating  protection 
in  each  case  by  the  law  of  one  of  the  countries  concerned,  was 
adopted.  It  then  became  necessary  to  decide  what  law  should 
be  chosen  for  the  standard  of  assimilation.  The  choice  lay 
between 

(1)  the  law  of  the  country  of  origin  of  the  work,  and 

(2)  the  law  of  the  protecting  country. 

Law  of  Protoeting  Country  adopted. — The  law  of  the  countr}' 
of  origin  of  the  work  would  at  first  sight  appear  to  be  the  most 
suitable  standard  of  protection.  The  Montevideo  Convention  ^ 
adopts  the  rule  that  the  law  of  the  country  of  origin  of  the 
work  shall  follow  it  wherever  it  seeks  protection.  But  this 
rule  involves  the  application  by  the  protecting  country  of  a 
foreign  law,  which  is  a  difficult  process  and  is  in  practice 
attended  with  great  risk  of  misinterpretation.  It  would  be 
unwise  to  call  upon  each  country  of  an  International  Union 
comprising  fifteen  countries  to  administer  international  pro- 
tection in  a  way  that  would  involve  the  separate  investigation 
of  the  law  of  every  other  country.  Hence  for  the  Berne 
Convention  the  alternative  course  was  chosen,  and  the  ap- 
propriate law  for  the  determination  of  international  protection 
became  that  of  the  country  from  which  protection  is  sought ; 
although  in  two  specific  matters,  ue.  the  period  of  protection 
and  the  conditions  and  formalities  to  be  fulfilled,  this  rule  is 
modified,  effect  being  given  to  the  law  of  the  country  of 
origin. 

The  rule  as  to  duration. — As  to  the  conditions  and  formali- 
ties to  be  fulfilled,  the  law  of  the  country  of  origin  is  to  be 
the  sole  criterion ;  but  the  term  of  copyright  is  to  be  adjusted 

'This  was  concluded  on  the  llth  January',  1889.  It  has  been  ratified  by  the 
Argentine  Republic,  Paraguay,  Peru,  and  Uruguay.  Bolivia,  Brazil,  and  Chili, 
though  they  signed  the  Convention,  have  not  yet  ratified  it.  France,  Spain,  and 
Italy  have  also  adhered  to  it,  but  up  to  the  present  their  adhesion  has  only  been 
accepted  by  the  Argentine  Republic  and  Paraguay. 
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by  the  law  of  the  protecting  country,  except  where  the 
domestic  period  of  that  country  is  greater  than  that  of  the 
country  of  origin,  when  it  is  to  be  cut  down  to  equal  the 
latter,^ 

Begistration  and  Deposit  of  Copies^  are  certainly  most  con- 
veniently performed  in  the  place  of  first  publication,  but  the 
limitation  of  the  period  of  protection  accorded  in  any  country 
by  that  of  the  country  of  origin  of  the  work  seems,  at  first 
sight,  to  be  contrary  to  the  true  spirit  of  the  Convention.  In 
all  other  matters,  the  rights  of  foreign  authors  throughout 
the  Union  are  assimilated  to  those  of  subjects ;  even  in  the 
case  where  rights  not  admitted  in  the  country  of  origin  are 
claimed  as  part  of  the  copyright,  they  must  be  conceded  by 
those  countries  of  the  Union  which  recognise  them  by  their 
domestic  law.  Still,  one  of  the  underlying  principles  of  the 
Convention  is  that  only  works  which  are  actually  in  enjoyment 
of  copyright  in  their  coimtry  of  origin  shall  be  entitled  to 
claim  protection  from  other  coimtries.  It  is  through  the 
country  of  origin  that  an  author  derives  his  claim  to  inter- 
national protection — ^and  when  that  coimtry  itself  has  refused 
or  has  ceased  to  give  protection,  it  is  hai*dly  in  a  position  to 
claim  protection  for  its  authors  from  others.  In  this  principle 
lies  the  explanation  of  the  rule  of  the  Convention  relating  to 
conditions  and  formalities,  as  well  as  of  the  rule  relating  to 
duration. 


'  The  rule  is  often  represented  thus :  the  question  of  duration  is  to  be 
reg^ulated  by  the  domestic  laws  of  the  countries  concerned,  but  when  the  country 
of  origin  and  the  protecting  country  have  different  periods  of  protection,  there  is 
a  conflict  and  the  shorter  period  is  chosen. — See  £tude»  tur  la  muion  de  la 
Conwntion  de  Bemty  p.  49. 

^  Recent  laws  show  a  tendency  to  dispense  with  registration  and  deposit. 
Their  abolition  has  been  strongly  advocated  in  international  Conventions  as  the 
simplest  means  of  bringing  about  uniformity  in  respect  of  formalities,  but  it  is 
submitted  that  to  adopt  this  coui-se  would  be  to  sacrifice  convenience  to  academic 
simplicity. 
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The    Various    Classes    op  Provisions   of    the 
Convention. 

The  provisions  of  the  Convention  display  various  well- 
marked  degrees  of  binding  force.  Art.  2,  which  contains  the 
fundamental  rule  of  the  Convention,  provides  that  *  Authors 
belonging  to  any  country  of  the  Union,  or  their  lawful  repre- 
sentatives, shall  enjoy  in  the  other  countries  for  their  works, 
whether  impublished  or  published  for  the  first  time  in  one  of 
those  coimtries,  the  rights  which  the  respective  laws  do  now 
or  may  hereafter  grant  to  natives.' 

As  a  general  principle,  then,  each  coimtry  is  required  simply 
to  extend  its  own  domestic  protection  to  Unionist  authors,  but 
this  is  somewhat  qualified  by  the  series  of  articles  which  follow 
Art.  2  in  the  Convention.  Some  of  these  articles,  indeed, 
simply  repeat  the  rule  of  Art.  2  for  certain  special  subjects, 
the  fitness  of  which  for  copyright  is  or  has  been  matter 
of  controversy.  Thus  the  Closing  Protocol  provides  that 
photographs,  works  of  architecture,  and  choregraphic  works 
shall  be  protected  in  those  countries  which  grant  them  copy- 
right by  their  domestic  law.  But,  besides  merely  declaratory 
provisions  like  these,  on  certain  subjects  the  Convention  makes 
absolute  rules  having  no  relation  to  any  domestic  system, 
and  on  others  it  expressly  provides  for  the  intervention  of  the 
domestic  law  of  the  protecting  country  in  cases  where  perhaps 
this  would  not  be  warranted  by  the  general  principle.  Public 
law  and  administration  are  necessarily  left  to  domestic 
authority. 

The  *jiu  cogens  minimum*  of  the  Conyention. — The  absolutely 
binding  provisions  of  the  Convention  form  what  is  called  its 
jus  cogens  minimum^  i.e.  that  portion  of  its  system  which,  being 
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entirely  independent  of  any  external  standard,  every  country, 
whatever  the  state  of  its  domestic  law,  is  obliged  to  adopt 
as  a  whole.  This  jus  cogens  minimum  embraces  certain 
dispositions  concerning  the  establishment,  organisation  and 
functions  of  the  International  Union,  which  may  for  the 
present  be  dismissed  as  outside  our  particular  purpose,  and 
others  that  affect  the  actual  substance  of  the  protection 
accorded  by  the  Convention.  These  are  set  out  by  the 
authorities  of  the  International  Office  in  the  ^tudes^  pre- 
pared by  them  for  the  Conference  of  Paris  as  follows  : — 

(1)  The  protection  of  non-Unionist  authors  for  works 
published  anywhere  in  the  Union.  This  is  established  by 
Art.  3. 

(2)  The  definition  of  '  literary  and  artistic  works,'  which  is 
to  include  '  every  production  whatsoever  in  the  literary,  scien- 
tific, or  artistic  domain  that  can  be  published  by  any  mode  of 
reproduction  whatever.' — Art.  4. 

(3)  The  rule  that  the  exclusive  right  of  translation  belongs 
to  the  author  during  the  whole  duration  of  his  copyright  in 
the  original  work,  subject  to  the  proviso  that  if  it  is  to  be 
retained  it  must  be  exercised  within  ten  clear  years  of  the 
publication  of  the  original. — Art.  5. 

(4)  The  protection — ^the  same  as  that  in  the  original  work 
— ^which  is  accorded  in  the  literary  form  of  translations 
lawfully  made. — Art.  6. 

(5)  The  protection  of  serial  novels  appearing  in  news- 
papers or  magazines,  and  the  conditional  protection  of  other 
newspaper  and  magazine  articles  (except  articles  of  political 
discussion,  news  of  the  day,  and  miscellaneous  items),  which  is 
established  by  Art.  7. 

(6)  The   protection  of    the   performing    right    in    plays, 

1  $tHdet  »ur  la  revtMim  de  la  Conpeniion  dt  Berne,  p.  50^ 
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published  or  unpublished  dramas  ;  and  also  in  music  when  the 
right  has  been  expressly  reserved. — Art.  9.^ 

(7)  The  rule  that  copyright  belongs  prima  facie  to  the 
author  whose  name  is  on  the  work,  and  that  in  respect  of 
anonymous  or  pseudonymous  works  the  publisher  may  sue  ; 
though  a  foreign  court  may  require  a  certificate  showing  that 
the  formalities  of  the  coimtry  of  origin  have  been  fulfilled. — 
Art.  11. 

(8)  The  protection  of  authorised  photographs  of  protected 
works  of  art  for  the  whole  duration  of  the  copyright  in  the 
principal  work. — Closing  Protocol,  §  1 B. 

(9)  The  rule  that  the  manufacture  and  sale  of  mechanical 
musical  instruments  reproducing  copyright  airs  shall  not  be 
considered  as  constituting  an  infringement. — Closing  Protocol, 
§3. 

Absolute  Provisions  expressly  admitting  Domestio  Intervention. 
— In  addition  to  these  provisions,  which  do  not  in  any  way 
allow  of  individual  variation,  there  are  others  in  which,  while 
an  absolute  rule  has  been  laid  down,  its  definition,  interpreta- 
tion, or  administration  has  been  expressly  left  to  the  domestic 
law  of  the  protecting  country.     These  are  as  follows  : 

(1)  The  prohibition  of  unauthorised  indirect  appropriations, 
e.g.  adaptations  and  arrangements  of  music,  when  the  altera- 
tions do  not  confer  the  character  of  a  new  original  work. 
These  are  definitely  forbidden,  but  the  Convention  provides 
that  the  countries  of  the  Union  may  enforce  any  resei^vations 
which  may  be  contained  in  their  respective  domestic  laws. — 
Art.  10. 

(2)  The  seizure  of  piratical  copies  on  importation,  which, 


'  The  authoritiee  at  the  office  include  Art.  9  in  their  list  of  absolute  dis- 
positions but,  since  that  Article  simply  applies  the  rule  of  Art.  2 — itself  a 
relative  disposition-  -to  performing  right,  it  is  subnuitod  that  it  should  pot  be 
placed  in  this  list. 
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though  made  obligatory,  is  left  to  be  carried  out  in  the 
manner  prescribed  by  the  domestic  law  of  each  country. — 
Art.  12. 

(3)  The  application  of  the  principle  of  Art.  14,  that  the 
Convention  shall  apply  to  all  works  not  in  the  public  domain 
in  the  country  of  origin  at  the  time  of  its  coming  into  force. 
Each  country  is  allowed  to  regulate  by  separate  treaties  or  by 
its  own  domestic  law  the  manner  in  which  this  principle  of 
retroactivity  shall  be  enforced. — Closing  Protocol,  §  4. 

Provision  reserving  ftill  scope  to  Domestic  Law. — The  countries 
of  the  Union  have  reserved  to  themselves  full  power  to  control, 
on  grounds  of  public  policy,  the  circulation  of  all  works  within 
their  territory.     This  reservation  is  embodied  in  Art.  11. 

Anomaloiu  Provisions. — There  are  two  matters  with  regard 
to  which  the  Convention  seems  unreasonably  to  diminish  the 
author's  international  rights.  In  the  first  place,  although 
unauthorised  indirect  appropriations  are  forbidden  generally 
by  Art.  10,  they  are  regarded  by  Art.  8  as  permissible — ^if 
not  even  to  be  encouraged — ^when  made  for  certain  specific 
purposes,  ue,  for  insertion  in  educational  or  scientific  works  or 
in  chrestomathies.^  Each  country  of  the  Union  is  expressly 
allowed  to  decide  for  itself  how  far  extracts  shall  be  permitted 
for  such  purposes.  Again,  as  we  have  seen,  §  3  of  the  Closing 
Protocol  provides  for  the  free  toleration  of  the  manufacture 
and  sale  of  mechanical  musical  instruments,  even  when  these 
serve  to  reproduce  copyright  airs.  These  provisions,  which 
allow  the  free  use  of  the  authors'  property  in  certain  ways 
without  his  consent  or  control,  are  contrary  to  the  true  spirit 
of  the  Convention. 


1  A  chiestomathy  is  defined  in  Murray's  Oxford  IHetumary  as  *  a  collection  of 
choice  passages  from  an  author  or  authors,  especially  one  compiled  to  assist  in 
the  acquirement  of  a  language.*  The  French  definition  given  by  Littre  is  *  Un 
recueil  de  morceauz,  choisis  dans  dee  auteurs  repute  dassiques.' 
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SECTION  in. 
PEB80N8  ENTITLED. 

Different  classes  of  persons  protected — General  rules  as  to  persons  entitled 
— ^Persons  included  in  Art.  2— The  evolution  of  Art.  2 — Nationality  the 
criterion  of  capacity — Unionist  authors  to  enjoy  same  rights  as  natives — 
Persons  included  in  Art.  3 — ^The  evolution  of  Art.  3 — Art.  3  and  the 
country  of  origin. 

Different  classes  of  persons  protected. — It  is  a  great  advance 
for  a  country  which  has  hitherto  limited  its  copyright  to  the 
works  of  native  authors  to  extend  its  protection  to  the  works 
of  foreigners,  even  when  this  protection  is  limited  by  the  con- 
dition that  such  works  must  be  first  published  in  the  territory. 

The  International  Union,  unconsciously  following  the  usual 
order  of  domestic  development,  after  duly  providing  for  the 
protection  of  the  native  author,  turned  its  attention  towards 
the  commercial  interests  of  the  native  publisher,  granting  him 
copyright  in  the  works  of  non-Unionist  authors  first  published 
by  him  within  the  Union. 

But  after  the  lapse  of  ten  years  this  rule  was  altered  and 
protection  was  extended  to  non-Unionist  authors  in  their 
own  right  for  all  their  works  which  should  be  first  published 
in  any  Union  country. 

Oeneral  rules  as  to  persons  entitled. — The  progress  of  this 
development  will  be  sketched  in  the  following  Sections.  Mean- 
while the  total  effect  of  the  rules  of  the  Berne  Convention 
with  respect  to  the  persons  entitled  to  protection  may  be  stated 
as  follows  :  For  works  published  within  the  territory  of  any  of 
the  coimtries  of  the  Union,  an  author,  even  if  he  himself  does 
not  belong  to  any  Union  country,  gains  the  protection  of  the 
Convention ;    in  order  to  gain  protection  for  his  unpublished 
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works,  however,  he  must  belong  to  a  Union  country.  From 
this  it  may  be  seen  that,  in  order  to  gain  international  pro- 
tection under  the  Convention  for  his  work,  an  author  about 
to  publish  must  publish  it  in  Belgium,  Denmark  (or  the  Faroe 
Islands),  France  (or  its  colonies  or  Algeria),  Germany,  Great 
Britain  (or  its  dominions),  Haiti,  Italy,  Japan,  Luxemburg, 
Monaco,  Spain  (or  its  colonies),  Switzerland,  or  Tunis* ; 
that  is,  in  one  of  the  countries  which  have  accepted  the 
Berne  Convention  as  amended  by  the  Additional  Act  of 
Paris.  If  he  belongs  to  a  Union  country,  he  will  also  gain 
protection  by  first  publishing  his  work  in  Norway  or  Sweden ; 
if  not,  first  publication  in  either  will  secure  him  protection, 
but  only  indirectly,  in  virtue  of  a  special  arrangement  with 
the  publisher.* 

The  author  of  an  unpublished  work  will  not  gain  protection 
unless  he  is  connected  with  one  of  these  countries,  or  with 
Norway,  by  the  tie  of  nationality. 


Persons  Included  in  Art.  2. 

The  Evolntion  of  Art  2. — The  persons  for  whom  the  countries 
of  the  Union  primarily  desired  to  secure  international  pro- 
tection were  of  com'se  their  own  authors.     By  Art.  2  of  the 

^  The  protection  given  by  the  Convention  muat  be  carefully  distinguished  from 
the  domestic  protection  conferred  by  individual  countries.  In  order  to  gain  this 
in  any  country,  it  is  necessary  to  comply  with  the  requirements  of  the  municipal 
law,  which  usually  exacts  either  that  the  author  of  the  work  shall  be  a  subject  or 
that  the  work  itself  shall  be  published  in  the  countr}\  France,  Belgium,  and 
Luxemburg,  however,  protect  all  works,  wherever  published  and  whatever  the 
nationality  of  their  author. 

3  Norway  and  Sweden  are  members  of  the  International  Union,  but,  as  they 
have  not  accepted  the  Additional  Act,  their  relations  with  the  other  members  are 
regulated  by  the  Convention  of  1886  in  its  original  form.  The  author  of  a  work 
published  in  Norway  or  Sweden  will  therefore  not  necessarily  gain  from  any 
country  protection  under  the  Convention  on  his  own  account,  though  the  publisher 
of  the  work  will,  under  the  old  Art.  3,  bo  protected  throughout  the  Union. 
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original  draft  of  the  Convention,  as  presented  by  the  Swiss 
Government  to  the  Berne  Conference  of  1884,  international 
protection  was  in  the  first  place  secured  to  Hhe  subjects  or 
citizens  of  each  of  the  contracting  States.'  ^ 

In  the  Committee  appointed  by  the  Conference  of  1884 
for  the  purpose  of  considering  the  draft  of  the  Convention 
in    detail,    the    delegates    of    Germany    pointed    out    that 

*  subjects  or  citizens  '  would  not  in  every  country  be 
exactly  equivalent  to  natives,  whom  it  was  the  intention 
of  the  Convention  to  protect,  and  also  that  no  coimtry 
could  reasonably  expect  to  seciure  Union  copyright  for 
such  works  of  its  authors  as  were  published  in  countries 
not  belonging  to  the  Union.  They  therefore  submitted 
to  the  Committee  an  amended  version  of  Art.  2  pro- 
tecting authors  *  belonging  (ressortissant)  to  any  of  the 
contracting  countries,'  and  limiting  the  protection  to  such 
of  their  works  as  should  be  unpublished,  or  should  have 
been  first  published  in  one  of  the  countries  of  the  Union. 
The  amended  version  was  accepted  by  the  Committee  and 
ultimately  reproduced  in  the  final  text  of  the  Convention, 
with  a  few  slight  verbal  alterations  M'hich  do  not  concern 
us  here.^  The  import  of  the  condition  as  to  publication 
within  the  Union  will  be  dealt  with  in  Chapter  III. 

1  See  Aetes  de  la  Conference  de  Bemcy  1884,  p.  11. 

*  Amongst  other  things,  the  phrase  *  contracting  countries '  was  altered  into 

*  countries  of  the  Union.'  It  is  perhaps  worth  while  to  suggest  that  this  was 
dictated  hy  a  desire  to  emphasise  the  solidarity  of  the  Union.  The  Convention 
was  more  than  a  mere  contract :  the  personnel  of  the  Union  might  change,  but 
stiU  the  Convention  would  hold  good  and  the  Union  itself  would  stand.  The 
full  text  of  Art.  2  as  it  stood  in  the  1886  Convention  is :  *  Authors  belong- 
ing to  any  country  of  the  Union,  or  their  lawful  representatives,  shall 
enjoy  in  the  other  countries  for  their  works,  whether  published  in  one  of 
those  countries  or  unpublished,  the  rights  which  the  respective  laws  do  now  or 
may  hereafter  accord  to  natives.  The  enjoyment  of  these  rights  is  subjected 
to  the  accomplishment  of  the  conditions  and  formalities  prescribed  by  the  law  of 
the  country  of  origin  of  the  work;  it  cannot  exceed  in  the  other  countries  the 
duration  of  the  protection  accorded  in  the  suid  country  of  origin.    The  country 
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Nationality  the  criterion  of  capacity. — The  subetitution  of 
the  words  ^Authors  belonging  to  anj  of  the  contracting 
countries'  for  the  words  *The  subjects  or  citizens  of  each 
of  the  contracting  States '  was  dictated  by  a  desire  to  make 
clear  that  it  was  such  persons  as  enjoyed  nationality  in  any 
Union  country,  and  only  such  persons,  that  the  Convention 
meant  to  include  in  its  protection.  Art.  3  as  it  stood  in  the 
Swiss  draft  ^  might  in  some  countries  have  had  the  effect  of 
assimilating  to  such  persons,  authors  whose  only  connection 
with  the  Union  was  the  fact  that  they  were  domiciled 
in  one  of  the  countries  belonging  to  it ;  but  Germany 
objected  to  this,  and  in  the  Committee  of  draftsmanship  the 
clause  granting  protection  to  authors  domiciled  in  the  Union 
was  struck  out.  The  result  is  that  only  authors  who  are  con- 
nected with  a  country  of  the  Union  by  the  tie  of  nationality 
{Tindigdnat)  enjoy  for  all  their  works  (whether  unpublished 
or  published  within  the  Union)  the  protection  of  Art.  2. 

TTnionist  Authors  to  eigoy  same  rights  as  natiyes. — It  is 
to  be  noted  that,  although  in  determining  what  works  shall  be 
protected  the  Convention  adopts  the  principle  of  territoriality, 
it  nevertheless  regards  protection  as  due  from  each  country  to 
the  Unionist  author  in  virtue  of  his  own  nationality,  rather 
than  in  virtue  of  the  nationality  of  his  work ;  so  that,  when  an 
author  belonging  to  one  country  of  the  Union  publishes  his 
work  in  another,  the  latter,  whatever  the  state  of  its  domestic 

of  flist  publication,  or,  if  that  publication  takes  place  simultaneoualy  in  seToral 
countries  of  the  Union,  that  one  of  them  in  which  the  shortest  period  of  pro- 
tection is  granted  by  law,  is  considered  to  be  the  country  of  origin  of  the  work.  For 
unpublished  works,  the  country  to  which  the  author  belongs  is  considered  to  be 
the  country  of  origin  of  the  work.'  For  the  amendments  effected  by  the  Con- 
ference of  Paris,  see  Chap,  iii.,  sec.  2. 

*  *  The  subjects  or  citizens  of  States  not  forming  part  of  the  Union,  who  are 
domiciled  in,  or  cause  their  work  to  be  published  on  the  territory  of,  any 
State  of  the  Union  are  assimilated  to  the  subjects  or  citizens  of  the  contracting 
States.'— ^<?^#f  d4  la  Conference  de  Jisme,  1884,  p.  11. 
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law,  18  bound  to  grant  him  the  protection  prescribed  by  the 
Convention.^ 

This  was  of  considerable  practical  importance  before  Ger- 
many enacted  its  new  law  upon  literary,  musical,  and  dramatic 
copyright  in  1901.  Before  that  date  foreign  authors  who  first 
published  their  works  in  Germany — ^unless  this  publication  was 
made  through  a  publisher  having  his  house  of  trade  situated 
in  Germany — ^failed  to  obtain  protection  imder  the  domestic 
law.  Hence  a  Swiss  author  publishing  in  Germany  through 
the  agency  of  a  Swiss  publishing  house  had  no  claim  to  pro- 
tection in  Germany  except  imder  Art.  2  of  the  Convention. 
The  German  law  of  literary,  musical,  and  dramatic  copyright 
has  now  been  amended,  and  first  publication  in  Germany,  how- 
ever made,  secures  domestic  protection ;  but  this  is  not  so  with 
either  works  of  art,  which,  if  they  are  to  gain  copyright,  must 
appear  with  native  German  publishers,  or  photographs,  which 
wiU  only  be  protected  if  produced  by  native  German  authors. 
Moreover,  in  Norway  domestic  copyright,  even  in  literary 
works,  is  conceded  to  aliens  only  on  condition  that  their 
works  first  appear  with  Norwegian  publishers ;  and  the  law 
of  Sweden  is  somewhat  similar.'  The  Convention  requires 
that  all  countries  shall  give  foreign  authors — however  and 
wherever  they  publish,  so  long  as  it  is  in  the  Union — the  same 
protection  as  that  which  they  give  to  natives. 

Persons  Included  in  Art.  3. 

In  respect  of  such  of  their  works  as  are  published  for 
the  first  time  in  one  of  the  countries  of  the  Union,  non- 
Unionist  authors  enjoy  protection  under  Art.  3  of  the  Con- 
vention, as  amended  by  the  Act  of  Paris* 

1 '  Authora  belanging  to  any  country  of  the  Union  .  .  .  shall  enjoy  in  the 
other  eomUriet  ...  the  rig^tn  that  the  respectiye  laws  aooord  to  natives,^ 
*  See  Fit  UI,y  Chap,  iv.,  sec.  2. 
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The  Evolntion  of  Art  3. — The  original  text  of  this  Article, 
as  it  appeared  in  the  draft  of  the  Swiss  Government,  placed 
not  only  all  non-Unionist  authors  domiciled  within  the  Union, 
but  also  all  non-Unionist  authors  publishing  their  works  on 
Union  territory,  on  the  same  footing  as  the  persons  protected 
under  Art.  2.  The  opposition  of  Germany  to  the  inclusion 
in  the  protection  of  the  Convention  of  authors  merely  domi- 
ciled in  the  Union  has  already  been  mentioned.  It  proceeded, 
ostensibly  at  least,  from  a  feeling  that  to  grant  protection 
to  authors  not  belonging  to  countries  of  the  Union  would 
be  to  lessen  materially  the  inducement  for  non-Union  coimtries 
to  become  parties  to  the  Convention. 

On  the  same  groimd,  Germany  objected  to  the  inclusion 
of  non-Unionist  authors  publishing  their  works  within  Union 
countries.  The  German  delegates  intimated,  however,  that 
that  country  saw  no  reason  why  publishers  belonging  to  the 
Union  should  not  be  accorded  protection  in  respect  of  works 
of  non-Unionist  authors  published  by  them  and  appearing  for 
the  first  time  on  the  territory  of  the  Union. 

Art.  3  was  amended  by  the  Committee  of  1884  and 
brought  into  harmony  with  the  ideas  of  Germany.^  In  its 
amended  form  it  provided  that  *The  stipulations  of  Art.  2 
apply  equally  to  the  publishers  of  literary  or  artistic  works 
published  in  any  country  of  the  Union,  though  the  author 

*  Sec.  61  of  the  German  law  of  1870  runs :  *  The  present  law  applies  to  aU 
works  of  native  authors,  whether  such  works  have  appeared  within  the  country 
or  abroad,  or  have  not  been  published  at  all.  The  works  of  foreign  authors 
which  appear  at  the  house  of  a  publisher  having  his  business  csfciblislunent  in 
the  territory  of  the  North  German  Confederation  shall  also  enjoy  the  protection 
of  the  present  law.'  In  extending  the  benefits  of  its  law  to  the  other  countries 
of  the  Union,  Germany,  while  willing  to  widen  its  sphere  of  protection  to  include 
all  Unionist  authors,  was  not  willing  to  sacrifice  the  principle  laid  down  in  the 
law  of  1870  that  the  works  of  outsiders  could  only  claim  protection  through  an 
inside  publisher.  In  later  years  its  policy  has  changed.  In  1896,  as  will  be 
seen,  it  found  itself  able  to  agree  to  the  amendment  of  Paris,  and  its  new  law  of 
1901  embodies  the  principle  of  territoriality  pure  and  simple. 
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belongs  to  a  country  which  is  not  a  party  to  the  Union.' 
It  is  ahnost  in  this  shape  that  Art.  3  appears  in  the  final  text 
of  the  1886  Convention.^ 

The  wording  of  the  Article  seems  to  go  beyond  the  original 
intention  of  Germany  and  to  secure  protection  for  the  pub- 
lishers of  works  of  non-Unionist  authors  first  published  within 
the  Union,  even  when  they  themselves  are  not  natives  of 
any  Union  country.  This,  however,  was  the  definite  object 
of  the  Conference,  for  the  Committee  of  1885  expressly 
considered  the  question,  and  imanimously  agreed  that  the 
nationality  of  the  publisher  was  a  matter  of  indifference, 
so  long  as  he  had  a  'permanent  and  durable'  establishment 
in  a  Union  coimtry.* 

At  the  Paris  Conference  of  1896,  however,  it  was  sug- 
gested by  Belgium  and  Switzerland  that  the  author  of  the 
work,  even  though  a  subject  of  a  coimtry  not  belonging 
to  the  Union,  should  receive  protection  directly  instead  of 
through  his  publisher;  and  Germany  had  so  far  changed 
its  views  that  it  was  now  able  to  admit  the  soundness  of  this 
principle.  Hence  the  Article  was  amended,  and  now  reads, 
*  Authors  not  belonging  to  any  country  of  the  Union, 
if  they  shall  have  published  their  literary  or  artistic 
works   or   caused  them   to  be  published  ^  for  the  first  time 

^  The  only  difference  is  *  The  stipulationfl  of  the  present  Convention '  for  '  The 
stipulations  of  Art.  2.* 

*  See  Act^  de  la  Confirenee  de  Berne,  1885,  p.  42.  At  the  Conference  of  1884, 
M.  LaToll^e,  a  French  delegate,  expressed  the  opinion  that  the  word  '  publisher ' 
in  Art.  3  was  to  be  taken  in  the  widest  sense  so  as  to  apply  it  to  the  producer 
{mtrcpreneur)  of  plays.— ^(?^  de  la  Conference  de  Berne,  1884,  p.  44. 

'  The  proposition  of  Belgium  and  Switzerland  extended  to  protect  works 
represented  or  executed,  as  well  as  works  published,  for  the  first  time  on  Union 
territory.  If  this  proposition  had  been  adopted,  a  non-Unionist  playwright 
producing  his  work  in  a  Union  country  would  hare  been  safeguarded  from 
what,  under  the  present  Article,  are  lawful  infringements.  It  was,  howoTer, 
objected  that  the  fact  of  representation  or  execution  was  not  sufficiently 
notorious  to  make  it  a  practicable  basis  of  protection ;  and  the  words  *  repre- 

U 
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in  one  of  those  countries,  shall  enjoj  for  snch  works  the 
protection  granted  by  the  Berne  Convention  and  by  the 
present  Additional  Act.'  All  the  countries  of  the  Union, 
except  Norway  and  Sweden,  are  bound  by  the  amendment. 

Art  3  and  the  Coimtry  of  Origin. — Where  a  country  of 
the  Union  does  not  by  its  domestic  law  protect  all  works 
first  published  within  the  territory,  a  question  arises  whether 
Art.  3  binds  it  to  grant  protection  to  the  works  of  non-Unionist 
authors  published  there  for  the  first  time.  Before  1901,  the 
work  of  a  Russian  author  first  published  in  Germany  (unless 
by  a  publisher  having  his  house  of  business  in  that  country) 
failed  to  obtain  domestic  protection  under  the  German  law 
— ^was  Germany  obliged  tmder  Art.  3  to  grant  such  a  work 
the  same  protection  as  that  given  to  native  authors  ?  In 
the  report  of  the  proceedings  of  the  Committee  of  Draftsman- 
ship appointed  by  the  Conference  of  Paris,  it  is  laid  down 
that  in  such  a  case  the  work  gains  protection  throughout 
the  whole  extent  of  the  Union,  and  the  country  of  origin,  as 
well  as  the  other  Union  countries,  is  bound  to  grant  it  the 
ordinary  rights  of  the  domestic  law.^ 

This  interpretation  of  the  amended  Art.  3  derives  great 
weight  from  the  fact  that  it  takes  origin  with  the  very 
body  which  was  responsible  for  the  wording  of  that  Article  : 
but  still  it  is  rather  remarkable  that  the  Convention,  which 
regards  the  claim  to  international  protection  of  a  work 
written  by  a  non-Unionist  author  as  based  on  the  fact  that 
it  is  protected  in  the  country  of  origin,  should  itself  at- 
tempt to  compel  the  country  of  origin  to  grant  protection. 

sented  or  executed  *  were  accordingly  left  out  of  the  article.  Sir  H.  Bergne,  a 
British  delegate,  was  of  opinion  that  the  change  did  not  alter  the  elffect  of  the 
article  in  securing  protection  for  all  works  represented  or  executed,  provided 
that  in  the  country  of  production  they  are  regarded  as  published. — See  AeUt  de 
la  OonflreMe  (U  Paris,  pp.  112,  113,  166. 
^  See  AcUs  de  la  Confirmee  de  Farie,  p.  166. 
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In  anj  case,  the  question  is  no  longer  of  much  practical 
importance,  since  Germany,  which,  with  the  exception  of 
Norway,  has,  till  lately,  been  the  only  coimtry  of  the  Union 
to  make  its  domestic  protection  depend  upon  a  condition 
of  nationality,  has  by  its  Act  of  1901,  sec.  55,  extended  pro- 
tection to  all  literary,  musical,  and  dramatic  works  of  aliens 
published  within  its  territory.^ 

1  But  eyen  now  works  of  art  by  foreign  authors  gain  protection  only  if  they 
appear  with  native  publishers,  and  photographs  only  if  they  are  produced 
by  native  authors.    See  Part  II.,  Chap,  iv.,  sec.  2. 


CHAPTER  III. 


THE    PROTECTION     GIVEN     BY    THE    BERNE 
CONVENTION. 


SECTION  I. 

NATURE  OF  THE  PEOTEOTION. 

Protection  given  by  Article  2 — Assimilation  of  rights — ^The  necessary 
examination  of  foreign  laws — ^The  foreign  author  to  benefit  by  future  exten- 
sions of  domestic  protection — The  author's  exclusive  translating  right — 
Primary  and  derivative  rights — ^Translating  right  under  Article  5— The 
author's  restrictive  translating  term — International  importance  of  translating 
right — Performing  right  in  dramatic  and  umsical  works — ^Its  international 
importance — Article  9 — ^The  benefit  of  Article  2  extended  to  performing 
right — ^Notice  of  reservation  of  musical  performing  right  in  England — 
The  policy  of  requiring  notice — Lecturing  right — The  treatment  of  infringe- 
ments afiEects  the  content  of  copyright. 

Protection  given  by  Article  2. 

The  general  object  of  the  Berne  Convention  is  to  secure 
protection  throughout  the  Union  for  all  works  published  within 
the  Union  territory.  In  considering  the  provisions  by  which 
that  object  is  achieved,  it  seems  well,  first,  to  deal  with 
the  protection  given,  its  nature,  conditions,  and  extent ;  and 
then  to  treat  of  the  specific  subjects  to  which  it  is  accorded, 
together  with  the  variations  of  the  general  rule  established  in 
respect  of  some  of  these  subjects. 

This  is  the  substantive  part  of  the  law  of  the  Convention. 
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The  adjective  part  consists  of  the  rules  relating  to  infringe- 
ments, remedies,  and  procedure. 

The  protection  given  by  the  Convention,  the  works  pro- 
tected, the  acts  which  the  Convention  characterises  as  infringe- 
ments, and  the  remedies  and  procedure  available,  will  each  form 
the  subject  of  a  separate  Chapter.  The  Convention  is  not  a 
final  statement,  incapable  of  variation,  of  the  law  relating  to 
international  copyright ;  but,  on  the  contrary,  it  expressly 
provides  for  its  own  revision.  The  conditions  of  revision  will 
be  dealt  with  in  a  separate  Chapter,  which  will  also  contain  a 
short  account  of  the  revisions  that  have  already  taken  place, 
and  of  matters  which  may  be  expected  to  form  subjects  of 
future  revisions. 

The  fondamental  principle  of  Art  2 :  Assimilation  of  rights. — 
In  this  Chapter,  the  protection  given  by  the  Berne  Convention 
will  be  treated.  The  cardinal  principle  relating  to  this  is  to 
be  found  in  the  first  paragraph  of  Art.  2,  which  declares 
that  *  Authors  belonging  to  any  country  of  the  Union,  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries 
for  their  works,  whether  impublished  or  published  for  the 
first  time  in  one  of  those  countries,  the  rights  which  the 
respective  laws  do  now  or  may  hereafter  grant  to  natives.' 

Each  State  has  formed  its  own  estimate  of  the  kind  and 
amount  of  protection  due  to  authors.  In  the  Convention  it 
was  not  thought  advisable  to  force  upon  any  country  views 
which  were  not  in  accordance  with  its  own  domestic  theory, 
and  so,  as  a  general  rule,  no  State  is  required  to  give  a  greater 
protection  to  aliens  than  it  is  accustomed  to  grant  to  its  own 
subjects.  A  country  cannot  be  expected  to  make  invidious 
exceptions  to  its  ordinary  rules  of  law  in  favour  of  foreign 
works.  On  the  other  hand,  it  is  but  reasonable  that  a  country 
which  admits  a  duty  to  protect  foreign  works  should  interpret 
that  duty  in  the  light  of  its  conduct  in  its  own  affairs,  and 
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freely  place  foreign  works  on  the  same  level  as  its  own. 
This  is  the  principle  on  which  Art.  2  is  based. 

The  necessary  examination  of  foreign  law. — In  practice,  there 
is  one  obvious  objection  to  the  rules  laid  down  in  that  Article. 
If  authors  are  to  get  to  know  their  rights  under  the  Conven- 
tion, it  wiU  be  necessary  for  them  to  undertake  investigations, 
which  may  be  involved  and  difficult,  into  the  domestic  laws  of 
foreign  countries  ;  and  so  the  international  protection  held  out 
to  them  may  be  rendered  useless. 

The  difficulty  however  seems  more  formidable  than  it  really 
is.  It  is  not  necessary  for  the  proper  protection  of  an  author 
that  he  should  have  a  detailed  knowledge  of  his  rights.  In 
the  case  of  his  foreign  rights  under  Art.  2,  the  fact  that  the 
copyright  laws  of  all  the  countries  of  the  Union  are  based  on 
the  same  principles,  and  are  more  or  less  similar  in  detail,  gives 
him  a  fair  notion  of  their  extent ;  and  even  in  the  case  of  his 
domestic  rights  in  his  own  country  it  is  rarely  indeed  that  he 
has  much  more  than  this.  Except  in  cases  of  dispute,  a 
knowledge  of  general  principles  usually  suffices  for  all  practical 
purposes.  And  when  it  becomes  necessary  for  the  author  to 
enforce  his  rights  in  his  own  country,  he  usually  goes  to  an 
expert  and  commissions  him  to  make  the  necessary  investigation. 
A  precisely  similar  course  is  open  to  him  when  he  has  to  en- 
force his  foreign  rights,  though  in  this  case  it  may  be  attended 
with  greater  difficulty  and  expense.  Moreover  the  International 
Office  provides  a  ready  means  of  information  upon  the  copyright 
laws  of  the  various  countries  of  the  Union,  and  is  always 
ready  to  give  advice  in  matters  which  come  reasonably  within 
its  functions. 

The  foreign  author  to  benefit  by  fdtore  extenriong  of  domestic 
protection. — It  will  be  noted  that  the  protection  of  the  alien 
author  is  to  be  kept  on  a  level  with  that  of  the  native,  the 
last  few  words  of  the  clause  of  Art.  2  quoted  above  making 
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it  obligatory  on  States  to  grant  to  foreigners  the  benefit  of  any 
further  advance  in  their  domestic  law. 


The  Author's  Exclusive  Translating  Right. 

The  rule  of  Art.  2  is  the  general  rule  of  the  Convention. 
As  such  it  determines  what  works  are  to  gain  protection,  what 
rights  are  to  be  embraced  in  the  general  grant  of  copyright, 
what  acts  constitute  infringements,  what  procedure  is  to  be 
adopted  in  suing,  what  remedies  are  to  be  applied,  and  other 
cognate  questions.  It  is,  however,  only  a  general  rule,  and  on 
some  points  of  particular  international  importance  the  Conven- 
tion has  made  special  dispositions  which  modify  it. 

Thus  Art.  7  (as  amended  by  the  Additional  Act  of  Paris) 
prohibits  the  reproduction  of  serial  stories  in  newspapers  and 
magazines,  and  therefore  even  countries  which  do  not  grant 
copyright  to  such  stories  by  their  domestic  laws  are  bound  to 
protect  them — at  any  rate  when  they  have  first  appeared  on 
foreign  territory — ^under  the  Convention.  There  are  several 
other  provisions  of  this  kind,  most  of  which  find  a  place  in 
subsequent  Chapters.  But  there  are  two,  relating  respectively 
to  translating  right  and  performing  right,  which,  since  they 
affect  the  actual  content  of  the  protection  given  by  the  Con^ 
vention,  will  be  treated  here. 

Primary  and  Derivatiye  Bights. — The  primary  rights  in  an 
ordinary  work  are  determined  by  the  general  rule  of  Art.  2. 
But  Translating  right  and  Performing  right  are  derivative 
and  not  primary,  and  receive  special  treatment  under 
Arts.  5  and  9  of  the  Convention.  It  will  be  seen  that  trans^ 
lating  right  is  strictly  a  part  of  the  copyright  in  the  original 
work.  It  is  an  exclusive  right  of  translating  the  latter, 
vested  in  the  author,  and  enabling  him  to  prevent  aU  others 
from  making  translations. 
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For  this,  it  is  not  necessary  for  the  author  to  translate  the 
work  personally ;  but  if  he  does  so,  or  authorises  another  to 
produce  a  translation,  his  exclusive  translating  right,  so  long 
as  it  lasts,  serves  to  protect  the  translation  he  has  thus  made 
or  authorised.  When  this  exclusive  right  has  expired,  any 
person  may  go  back  to  the  original  work  and  translate  it 
at  will.  All  translations  lawfully  made^  will  be  protected  in 
their  text  as  original  works :  that  is  to  say,  their  producer 
can  prevent  other  persons  from  copying  them  though  he 
cannot  prevent  anybody  from  going  back  to  the  original 
work  and  making  a  fresh  translation  on  his  own  accoimt. 
The  distinction  between  the  translating  right  and  the 
right  in  a  translation  lawfully  made  should  be  carefully 
noted. 

Translating  Sight  under  Art  5. — Article  5  in  its  present 
form  as  amended  by  the  Act  of  Paris  runs  as  follows  : — 

*  Authors  belonging  to  any  country  of  the  Union,*  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries 
the  exclusive  right  of  making  or  authorising  translations  of 
their  works,  diu^g  the  whole  duration  of  the  right  in  the 
original  work.  Nevertheless,  the  exclusive  right  of  translation 
shall  cease  to  exist  when  the  author  shall  not  have  made  use 
of  it  within  a  period  of  ten  years  from  the  time  of  the  first 
publication  of  the  original  work,  by  publishing  or  causing  to 
be  published,  in  one  of  the  countries  of  the  Union,  a  translation 
in  the  language  for  which  protection  is  claimed. 

*  For  works  published  by  instalments,  the   period  of   ten 

^  There  are  three  cases  in  which  a  translation  may  be  lawfully  made,  (i)  where 
the  author  of  a  work,  in  which  both  copyright  and  translating  right  still  subsist, 
has  given  his  consent  or  authorisation ;  (ii)  where  the  translating  right,  though 
not  the  copyright,  in  the  work  has  lapsed ;  (iii)  where  the  work  has  fallen  into 
the  public  domain. 

'  See  Sec.  2  of  this  Chapter  for  a  discussion  of  whether  this  extends  to  prevent 
non-Unionist  authors  from  getting  translating  right  for  works  published  within 
the  UnioD. 
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years  does  not  begin  to  run  until  the  publication  of  the  last 
instalment  of  the  original  work. 

*For  works  composed  of  several  volumes  published  at 
intervals,  as  well  as  for  reports  or  papers  published  by  literary 
or  learned  societies  or  by  individuals,  each  volume,  report,  or 
paper,  is,  with  regard  to  the  period  of  ten  years,  considered 
as  a  separate  work. 

*  In  the  cases  provided  for  by  the  present  Article,  the  Slst 
December  of  the  year  in  which  the  work  was  published  is 
considered  to  be  the  date  of  publication  for  the  purpose  of 
calculating  the  period  of  protection.' 

The  Convention  thus  expressly  binds  members  of  the  Union 
to  recognise  an  exclusive  right  of  translation  as  part  of  the 
copyright  in  every  work  which  claims  their  protection  under 
Art.  2,  whether  or  not  they  do  the  same  in  respect  of  works 
protected  only  by  their  domestic  law. 

The  Author's  Eettriotiye  Translating  Term. — The  effect  of 
Art.  5  is  to  secure  to  authors  a  period  of  ten  clear  years  from 
the  publication  of  their  original  work,  during  which  they  are 
protected  against  all  unauthorised  translations  appearing  any- 
where in  the  Union,  in  whatever  language.  If  during  this 
ten  years'  period — commonly  called  ddlai  dCusage — the  author 
does  not  himself  publish  a  translation  of  his  work,  his  exclusive 
translating  right  lapses  altogether,  and  anyone  is  at  liberty  to 
translate  his  work  into  any  language ;  if,  however,  he  does 
exercise  his  translating  right,  he  will  get  protection,  during 
the  whole  of  the  remaining  period  of  copyright  in  the  original 
work,  against  all  other  translations  in  the  same  language  as 
that  which  he  himself  has  published*  He  will  get  no  protec- 
tion against  translations  in  other  languages  after  the  expiration 
of  the  ten  years  ddai  dt usage. 

Thus,  if  the  author  of  a  work  published  in  England 
translates   it   into   French  or   German,  at   the   end   of  five 
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years  from  publication  his  rights  are  as  follows  : — (1)  A 
right  for  a  further  five  years  (the  balance  of  the  ddlai 
d^usage)  to  prevent  the  publication  of  any  translation  of 
his  work  in  any  language ;  (2)  a  right  extending  beyond 
this  and  running  with  the  copyright  in  the  original  work, 
to  prevent  the  publication  of  any  translation  of  his  work 
in  French  or  German ;  and  (3),  besides  this,  a  further  right 
for  five  years  more  in  the  text  of  his  translations/  which, 
however,  does  not  concern  us  here.  Before  the  Act  of  Paris, 
right  No,  2  did  not  exist — the  author  had  only  an  exclusive 
period  of  ten  years,  during  which  he  was  protected  against  all 
translations,  and  a  right  in  the  text  of  such  translations  as  he 
himself  chose  to  make.  The  inability  of  Norway  and  Sweden 
to  give  more  than  this  prevented  them  from  accepting  the  Act 
of  Paris.* 

It  will  be  seen  that  the  dilai  d^usage  introduced  by  the  Act 
of  Paris  can  be  regarded  in  either  of  two  ways,  i.e.  as  an  absolute 
period  of  protection  given  to  the  author  so  as  to  enable  him 
to  make  his  own  translations,  thereby  entitling  himself  to  a 
further  term,  or  as  a  period  of  protection  to  which  the  ftill 
term  of  translating  right  may  become  contracted,  if  certain 
conditions  are  not  fulfilled. 

Intemational  importance  of  translating  right — To  ensure  a 
general  intemational  protection  of  translating  right  and  to  fix 
a  minimum  term  for  its  diiration  was  a  matter  of  especial 
importance.  The  domestic  translating  right  accorded  by 
any  country  to  its  own  works  is  not  of  very  great  value, 
for  it  can  only  avail  against  other  translations  appearing  in 
the  territory  of  the  protecting  State,  and  translations  in  a 
foreign  language  are  in  no  country  likely  to  gain  a  large 
sale.  It  is  usually  not  worth  while  for  an  author  to  issue 
translations  of  a  work  first  published  in  the  native  tongue  in 
*  See  Chap,  iv.,  sec.  3.  'See  Chap,  i.,  see.  1. 
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the  same  country  as  that  in  which  he  published  the  original. 
On  the  other  hand,  the  protection  by  a  country  of  translating 
right  in  works  appearing  in  another  is  of  the  greatest  value, 
since  such  works  need  translation  in  order  to  appeal  to  the 
foreign  public.  An  international  copyright  which  did  not 
include  the  right  to  prohibit  translation  for  a  greater  or  less 
term  would  be  illusory. 

Performing  Right  in  Dramatic  and  Musical 
Works. 

Intemational  importance  of  performing  right. — The  protec- 
tion of  plays  and  music  from  unauthorised  performance  is 
even  more  valuable  than  the  protection  of  books  from  un- 
authorised translations.  Works  belonging  to  the  former  class 
appeal  to  a  very  wide  public,  and  in  the  case  of  music,  which 
is  printed  in  an  intemational  notation,  there  is  no  need  of  any 
adaptation  whatever  in  order  that  it  may  suit  the  requirements 
of  a  foreign  public. 

Article  9.  The  rules  of  the  Convention  as  to  performing 
right  are  contained  in  Article  9.  That  Article  runs  as 
follows :  *  The  stipulations  of  Art.  2  apply  to  the  public 
performance  of  dramatic  or  dramatico-musical  works,  whether 
such  works  be  published  or  not.  Authors  of  dramatic  or 
dramatico-musical  works,  or  their  lawful  representatives,  are, 
during  the  existence  of  their  exclusive  right  of  translation,  in 
like  inanner  protected  against  the  imauthorised  public  repre- 
sentation of  translations  of  their  works.  The  stipulations 
of  Art.  2  apply  equally  to  the  public  performance  of  un- 
published musical  works,  and  of  published  works  as  to  which 
the  author  has  expressly  declared  upon  the  title-page  or  at 
the  commencement  of  the  work  that  he  forbids  their  public 
performance.' 
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The  benefit  of  Art  2  extended  to  Performing  Sight — ^Art.  9 
is  not  designed  to  include  plays  and  music  among  the  works 
protected  by  Art.  2, — they  are  specially  mentioned  in  the  list 
of  subjects  given  by  Art.  4, — but  to  extend  the  copyright 
already  given  by  Art.  2  to  include  performing  right  in  plays 
and  music.  If  a  country  does  not  grant  any  performing  right 
to  its  own  dramatic  and  musical  works,^  Art.  9  does  not  bind 
it  to  concede  such  a  right  to  the  musical  and  dramatic  works 
of  other  countries ;  if  it  does,  it  must  put  musical  and  dramatic 
works  belonging  to  subjects  of  other  States  of  the  Union  on 
the  same  level  as  native  works.*  For  performing  right  the 
Convention  prescribes  no  minimxmi  period  of  protection. 

Hotice  of  Eeservation  of  Musical  Performing  Eight  in  England. 
— Like  the  Convention,  English  law  demands  notice  of  reserva- 
tion as  a  condition  precedent  to  the  retention  of  performing  right 
in  published  pieces  of  music.  This  rule  is  designed  to  serve 
as  a  safeguard  against  the  extortionate  demands  of  such 
owners  of  musical  copyright  as  the  late  Mr.  F.  J.  Wall. 

In  England,  before  the  nJe  requiring  express  reservation 
came  into  force,  it  was  by  no  means  unusual  for  private  persons 
to  purchase  music  and  to  perform  it  publicly  in  connection  with 
amateur  theatricals,  concerts,  etc.,  little  thinking  that  by  so 
doing  they  were  bringing  themselves  within  reach  of  the  law. 
Mr.  Wall  bought  up  a  large  number  of  the  performing  rights 
that  were  available  and  obtained  large  sums  by  way  of  com- 
pensation from  the  persons  who  had  thus  unknowingly  invaded 
his  acquired  rights.  The  result  was  a  scandal  which  led  to 
the  passing  of  the  Musical  Copyright  Act,  1882,  commonly 
known   as   the   *WaU  Act,'  as  a  result  of  which  notice  of 


^  As  is  the  case  with  Japan,  Luxemburg,  Norway,  and  Tunis. 

2  Except  that  it  may  require  the  fulfilment  of  the  conditions  and  formalities 
of  the  country  of  origin  (alone),  and  may  limit  its  period  of  performing  right 
by  that  given  by  the  country  of  origin. 
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reservation  is  now  required.  The  practical  advantages  of 
the  rule  in  question  would  seem  to  be  considerable. 

The  Policy  of  Bequiring  Hotioe. — Nevertheless  opinion  on 
the  Continent  has  of  late  come  to  regard  the  requirement  of 
express  notice  for  the  reservation  of  performing  right  in 
works  of  music  as  unfair  to  the  composer.  It  is  argued  that 
performing  right  is  a  normal  part  of  the  copyright  in  a  piece 
of  music,  and  that  it  is  unreasonable  to  require  the  owner  of  a 
right  to  proclaim  his  ownership  in  order  to  secure  himself 
protection.  It  is  for  the  person  who  wishes  to  reproduce  the 
music  to  ascertain  whether  he  can  legitimately  do  so,  not  for 
the  author  to  make  a  declaration  on  the  subject  for  the  assist- 
ance of  would-be  infringers. 

On  the  other  hand,  it  is  true  that  the  purchaser  of  a  piece 
of  music  generally  has  in  view  not  its  mere  perusal,  as  in  the 
case  of  a  book,  but  its  actual  performance.  He  intends  to 
buy  the  right  to  play  it,  at  any  rate  in  private,  and  it  is  not 
to  be  expected  that,  in  the  absence  of  express  prohibition,  he 
shall  draw  a  clear  line  of  distinction  between  the  right  to 
play  in  private,  which  is  normally  his  as  a  result  of  his 
purchase,  and  the  right  to  play  in  public,  which  his  purchase 
does  not  extend  to  secure  him. 

Already  much  of  the  best  music  is  in  the  public  domain, 
and  day  by  day  more  falls  in.  As  time  goes  on,  the  difficulty 
of  distinguishing  between  pieces  which  anybody  may  perform 
and  pieces  in  which  the  composer  still  retains  his  exclusive 
performing  right  becomes  greater  and  greater.  The  law  does 
not  require  any  statement  to  be  placed  upon  pieces  in  which 
the  performing  right  has  lapsed  or  has  been  abandoned  by  the 
author ;  and  so  the  requirement  of  express  notice  of  reserva- 
tion for  pieces  in  which  that  right  still  subsists  confers  an 
inestimable  benefit  upon  the  general  public,  in  that  it 
enables  any  purchaser  to  see  at  a  glance  exactly  what  are 
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his  rights  in  a  musical  work  he  has  bought  or  is  about 
to  buy. 

In  this  view,  performing  right  is  not  a  primary  incident  of 
the  copyright  in  a  piece  of  music,  but  a  special  right,  which 
the  author  may  keep  if  he  chooses,  but  which,  in  the  absence  of 
express  notification,  the  public  wiU  assume  not  to  be  withheld 
on  the  sale  of  sheet  music.  A  notice  of  reservation,  which 
involves  little  trouble  or  expense  to  the  author,  and  which 
may  save  the  purchasing  public  from  unknowingly  com- 
mitting an  infringement,  may  therefore  fairly  be  required  to 
be  placed  in  a  conspicuous  place  on  every  sheet  of  music 
sold  in  which  it  is  desired  that  performing  right  shall  be 
retained.^ 

These  arguments  for  and  against  the  abolition  of  the 
Convention  rule  will  probably  be  discussed  at  length  at  the 
next  conference  of  the  Union,  to  be  held  at  Berlin  in  1906 
at  latest.'  The  matter  is  almost  certain  to  be  mooted  by 
Germany,  which  in  1901  issued  a  new  copyright  law, 
requiring  no  mention  of  reservation  and  making  other  rules 
for  the  regulation  of  performing  right.' 

Leotoring  Sight — ^Another  question  which  will  doubtless 
be  dealt  with  by  the  Conference  of  Berlin  ia  that  of  lectur- 
ing right.  A  lecture  is  not  essentially  a  dramatic  work, 
though  sometimes  the  line  of  distinction  may  be  hard  to 
draw ;  it  is  clearly  neither  a  dramatico-musical  nor  musical 
work.     Hence  it  does  not  come  within  the  scope  of  Art.  9, 

*  It  will  be  noted  that  the  argument  does  not  apply  equally  to  dramatic 
and  musico-dramatic  works,  which  are  often  bought  for  mere  perusal. 
For  these,  moreoyer,  the  public  perfonnanoe  which  usually  precedes  issue  in 
printed  form  is  a  warning  to  the  public  that  the  acting  right  belongs  to  the 
author. 

3  The  whole  subject  of  performing  right  will  probably  then  be  discussed ;  this 
may  include  the  extent  to  which  private  performances,  perfoxmancos  to  limited 
audiences,  performances  for  charities,  etc.,  are  to  be  allowed. 

>See  Sees.  11,  27,  and  28  of  the  Act  in  question. 
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though,  if  it  has  been  reduced  to  literary  form,  it  gains 
copyright  under  Art.  2  either  as  a  published  or  unpublished 
literary  work,  according  as  it  has  or  has  not  been  issued  to 
the  public  in  printed  form.^ 

Whether  the  general  rule  of  Art.  2  extends  without  further 
provision  to  give  such  a  work  lecturing  right  in  countries  which 
accord  that  right  to  the  lectures  of  their  own  subjects  is  not  at 
first  sight  clear,  but  in  view  of  the  fact  that  it  has  been  found 
necessary  to  introduce  a  special  article  in  order  to  secure  per- 
forming right  for  musical  and  dramatic  works,  it  would  seem 
that  the  *  rights '  referred  to  in  Art.  2  cannot  logically  be  held 
to  include  lecturing  right. 


The  Treatment  op  Infringements  appects  the 
Content  op  Copyright. 

Since  the  copyright  in  a  work  is,  from  one  point  of  view  at 
least,  merely  the  right  to  prevent  all  forms  of  reproduction 
that  are  forbidden,  its  content  necessarily  varies  with  the 
provisions  of  the  law  as  to  what  constitutes  infringement. 
The  Convention,  while  leaving  the  rule  of  Art.  2  in  general 
operation,  lays  down  special  rules  as  to  how  far  certain  classes 
of  works,  which  are  on  the  border  line  between  the  infringing 
and  the  lawful,  e.g,  educational  treatises  containing  extracts 
from  copyright  works,  are  to  be  allowed.  These  rules  how- 
ever look  directly  to  the  derivative  work — deciding  whether 
it  is  or  is  not  lawful — ^and  only  by  way  of  consequence 
to  the  original — deciding  whether  its  copyright  does  or  does 

1  Great  Britain,  though  it  rogarda  the  lecture  as  published  from  the  time  of 
first  delivery  in  pnbUc,  dates  its  protection  under  the  Literary  Copyright  Act 
from  the  time  of  first  publication  in  printed  form. 
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not  extend  to  prevent  the  particular  form  of  reproduction.^ 
They  are  therefore  appropriately  treated  in  Chapter  V.  on 
*  Infringements,  Kemedies,  and  Procedure.'  It  only  needs 
to  be  pointed  out  here  that  that  Chapter,  so  far  as  it  deals 
with  infringements,  is  a  necessary  complement  to  this. 

*  A  mere  difference  in  mode  of  treatment  leads  to  a  difference  in  legal  theory, 
and  may  lead  to  a  difference  in  the  substance  of  the  law.  Thus  a  prohibition  of 
works  of  a  given  class  would  be  construed  strictly,  while  a  statement  that 
copyright  included  the  right  to  prevent  works  of  a  given  class  would  be 
construed  UberaUy. 
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The  general  conditione  of  protection — The  country  of  origin — Simul- 
taneous publication — ^Posthumous  works— The  investitive  facts  of  protection 
— Work  enjoying  domestic  copyright  in  several  countries— Simultaneous 
publication  within  and  outside  the  Union — Constructive  simultaneity — 
The  conditions  and  formalities  of  the  country  of  origin — Ambiguity  of 
1886  text — Can  other  conditions  and  formalities  be  required? — What 
amounts  to  publication— The  International  definition — ^The  English  rule 
as  to  publication— Need  for  unanimous  agreement— The  Convention  rule 
for  unpublished  works— Territoriality  as  applied  to  unpublished  works — 
Von  Bar's  theory  of  potential  publication — Practical  reasons  against  this. 


The  General  Conditions  of  Protection. 

In  a  description  of  the  protection  given  by  the  Convention, 
its  conditions  and  duration  are  as  important  as  its  actual 
nature.  The  rules  which  determine  the  coming  into  existence 
and  the  expiration  of  protection  affect  its  character  as  much 
as  those  which  determine  its  content.  The  Articles  of  the 
Convention  which  treat  of  the  investitive  facts  of  protection 
are  Arts.  2  and  3,  and  the  principles  they  lay  down  are 
very  simple.  An  impublished  work  has  a  right  to  pro- 
tection if  its  author  belongs  to  a  Union  country  (Art.  2, 
§  1);  a  published  work  if  the  first  publication  took  place 
in  a  Union  coimtry,  whether  the  author  belong  to  a  Union 

^  The  ezpression  *  investitive  focts '  is  borrowed  from  Bentham,  who  uses  it  to 
denote  *  those  facts  on  which,  by  the  dispositions  of  the  law,  rights  arise  or  come 
into  being/  while  he  employs  the  counterpart,  *  divestitive  facts,'  to  denote  *  the 
facts  upon  which  rights  tenninate  or  are  extinguished.' — ^Austin,  Jurisprudence, 
r<A,  ii.,  p.  882. 
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country  or  not  (Art.  2,  §  1,  and  Art.  3).*  Probably  all 
works  published  in  Union  countries  can  claim  translating 
right  under  Art.  5,  though  that  Article  appears  to  apply 
only  to  *  authors  belonging  to  any  country  of  the  Union ' : 
for  Art.  3  gives  non-Unionist  authors  of  such  works  the 
(whole)  protection  of  the  Convention  and  not  merely  that 
of  Art.  2.  In  no  case  can  the  right  to  protection  become 
effective — ^in  no  case  does  copyright  under  the  Berne  Conven- 
tion vest — until  the  conditions  and  formalities  of  the  country 
of  origin  have  been  fulfilled  (Art.  2,  §  2)  ;  and,  from  the 
Interpretative  Declaration,  it  is  clear  that  these  are  the  only 
conditions  and  formalities  which  can  be  required. 

The  Country  of  Origin. — Published  works  are,  according  to 
the  general  system  of  the  Convention,  identified  with  the 
country  in  which  they  make  their  first  appearance.  For  them 
the  country  of  origin  is  determined  by  Art.  2,  §  3,  tp  be  the 
coimtry  of  first  publication.  In  the  case  of  impublished  works, 
the  territorial  principle  will  not  hold,  and  for  these,  therefore, 
it  is  necessary  to  fall  back  upon  the  test  of  nationality.  By 
Art.  2,  §  4,  the  country  of  origin  of  an  unpublished  work  is 
the  country  to  which  its  author  belongs. 

Simultaneous  Publication. — When  a  work  is  published  simul- 
taneously in  two  or  more  countries  of  the  Union,  the  Convention 
adopts  an  artificial  criterion  for  determining  the  country  of 
origin,  which  is  defined  as  the  country  that  grants  by  its 
domestic  law  the  shortest  term  of  copyright  (Art.  2,  §  3).* 

1  Art.  2  protects  only  such  of  the  published  works  of  Unionist  authors  as  have 
first  appeared  in  Union  countries.  Art.  3  iirotects  such  works  of  «&»-  UnionUt 
authors  as  have  first  appeared  in  Union  countries. 

*  The  reason  of  this  is  doubtless  connected  with  the  rule  which  limits  the 
duration  of  Convention  copyright  in  each  country  to  the  term  of  protection 
accorded  in  the  country  of  origin.  Any  one  of  the  countries  in  which  the  simul- 
taneous publication  takes  place  may  be  considered  the  country  of  origin,  and  the 
one  which  a  State  wishing  to  perfoim  no  more  than  its  bare  duty  under  the 
Convention  would  naturally  choose,  in  the  absence  of  express  provision,  -would  be 
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Posthumoiu  works  are  protected  by  Art.  2,  §  5.^  This 
clause  was  added  by  the  amending  Act  of  Paris;  it  only 
serves  to  make  clear  what  was  imder  the  old  Convention  a 
matter  of  fair  inference. 

The  investitive  fEtots  of  protection. — The  following  table  gives 
a  clear  idea  of  the  '  investitive  facts  of  protection  '  : — 


/ 


Substantial 


For  Unpublished  Works :  Author  must 
belong  to  a  country  of  the  Union. 

For  Published  Works :  First  publica- 
tion in  a  country  of  the  Union. 


InveftitiYe 
7aeti  of      / 

ProtMtion. 


Formal 


Fulfilment  of 
conditions  and 
formalities  of 
the  country  of 
origin,  which  is 


f  For  Unpublished  Works : 
Country  to  which  Author 
belongs. 

For  Published  Works: 
Country  of  first  publica- 
tion, or,  where  publication 
simultaneous,  country 
which  grants  shortest 
domestic  period. 


Work  eigoymg  domestic  Copyright  in  several  countries. — From 
the  point  of  view  of  the  rule  laid  down  for  the  determination 
of  the  country  of  origin,  it  is  interesting  to  consider  the  posi- 
tion of  a  work  receiving  domestic  protection  from  two  or  more 
countries  at  the  same  time.  The  case  may  be  taken  of  a 
work  published  in  Spain — which  country  protects  all  works 
first  appearing  in  its  territory — ^by  an  author  domiciled  in 
Switzerland,  which   protects  all  works  of  persons  domiciled 


the  one  granting  the  shortest  term  of  protection.  The  Convention  makes  a 
specific  disposition  on  the  matter,  in  order  to  prevent  misonderstanding.  Accord- 
ing to  the  theory  upon  which  the  rules  of  Art.  2  are  based,  it  would  be  an  anomaly 
for  any  country  to  be  obliged  to  continue  its  protection  of  a  foreign  work,  after  the 
moment  at  which  it  is  able  to  point  to  any  country  of  origin  and  say  that  there 
the  copyright  has  expired. 

^  *  Posthumous  works  are  included  among  the  works  protected.' 
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within  it.^  Both  countries  accord  to  the  work  the  protection  of 
their  domestic  law  ;  the  question  is  whether  either  is  bound  to 
grant  it  the  protection  proyided  for  by  the  Convention,  which 
in  some  respects  exceeds  that  of  the  domestic  law.  The  Swiss 
domestic  term  of  translating  right,  though  equal  to  that  given 
in  the  original  work,  is  subject  to  a  restrictive  period  {ddai 
cTusoffe)  of  five  years,  during  which  the  author  must  make  use 
of  his  translating  right  if  it  is  not  to  lapse,  and  this  period 
is  shorter  than  the  similar  one  given  by  the  Convention.  The 
author  will  thus  gain  by  securing  Convention  protection  instead 
of — or  as  well  as— domestic  protection  from  Switzerland. 

It  is  of  course  open  to  any  country  to  withhold  the  full  rights 
of  the  Convention  from  purely  domestic  works ;  but  no  coimtry 
is  entitled  to  abate  the  due  measure  of  its  international  obliga- 
tions merely  by  calling  a  work  domestic,  when  imder  an  inter- 
national agreement  it  is  entitled  to  protection  as  a  foreign 
work.  In  the  case  in  point,  Switzerland  would  be  confronted 
by  the  contention  that  the  work  was  not  properly  S^dss,  but 
Spanish  ;  and  as  the  rule  of  the  Convention,  that  the  country 
of  first  publication  shall  be  considered  the  country  of  origin, 
seems  to  attach  the  work  to  Spain,  it  is  probable  that 
Switzerland  would  be  bound  to  accept  this  view. 

The  principle  may  therefore  be  laid  down  that  when  a  work 
is  entitled  to  international  protection  under  the  Convention,  no 
grant  of  domestic  protection  to  it  by  any  coimtry  can  derogate 
from  its  international  rights. 

Simultaneous  Publication  within  and  outside 
THE  Union. 

A  nice  point  arises  with  regard  to  works  which  are  simul- 
taneously published  in  a  Union  and  a  non-Union  country.     It 

*  See  Part  II.,  Chap,  iv.,  Bee.  2. 
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is  not  immediately  clear  whether  such  works  can  be  brought 
within  the  words  of  Art.  2,  *  published  ^br  the  first  time  within 
one  of  those  countries '  [of  the  Union],  for,  while  the  author 
can  always  point  to  the  Union  country  and  say  that  first 
publication  took  place  there,  the  country  from  which  he 
claims  protection  can  with  equal  force  point  to  the  non-Union 
country  and  say  that  the  work  first  appeared  outside  the 
Union. 

The  Convention  itself  does  not  directly  assist  to  settle  the 
question.  It  certainly  says  that,  when  publication  takes  place 
simultaneously  in  several  countries  of  the  £77iion,  the  one  granting 
the  shortest  term  of  domestic  protection  shall  be  considered  as 
country  of  origin,  but  this  rule  applies  only  in  cases  where  the 
countries  of  simultaneous  publication  all  belong  to  the  Union. 
Its  object  is  merely  to  define  the  position  of  works  simul- 
taneously published,  in  respect  of  the  requirement  of  the 
conditions  and  formalities  of  the  country  of  origin  and  the 
limitation  to  the  term  conceded  by  that  country ;  it  does  not 
affect  to  determine  the  circumstances  under  which  such  works 
will  gain  the  protection  of  the  Convention. 

On  general  principles,  it  would  seem  that  the  wish  of  the 
Union  to  secure  literary  works  fresh  from  the  hand  of  their 
authors  is  satisfied  by  simultaneous  publication  within  its 
territory  and  outside  it.  It  cannot  well  complain  if  non- 
Union  countries  enjoy  a  like  advantage  in  respect  of  the 
same  works.  It  is  not  for  the  International  Copyright 
Union  to  adopt  a  '  dog-in-the-manger '  policy.  A  work  which 
has  a  Union  country  to  stand  sponsor  for  it  to  the  Union 
should  not  be  denied  protection,  on  the  ground  that  another 
and  ineligible  sponsor  can  also  be  put  forward. 

Though  this  seems  the  true  solution,  the  words  of  the  Con- 
vention leave  the  question  open;  and  so  each  country  must 
decide  the  matter  for  itself.     It  is,  however,  very  improbable 
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that  any  country  ^dll  feel  itself  entitled  to  withhold  protection 
from  a  work  protected  by  the  ordinary  domestic  law  of  the 
Union  coimtry  of  origin.^ 

Constmctiye  Simultaneity. — The  question  becomes  more 
complicated  when,  as  under  the  English  Copyright  Bill,  a 
Union  country  declares  that  it  will  regard  works  first 
published  elsewhere  as  simultaneously  published,  if  they  are 
published  on  its  own  territory  within  a  certain  term  from 
the  date  of  first  publication.'  It  would  seem,  however, 
that  even  if  a  country  of  the  Union  in  which  a  work  is 
actually  published  simultaneously  with  its  publication  in  a 
non-Union  country  can  claim  Convention  protection  for  it, 
no  country  can  force  other  countries  to  recognise  a  mere 
'constructive  simultaneity'  which  is  the  artificial  creation 
of  its  own  domestic  law.  A  recognition  on  the  part  of  other 
countries  of  any  such  constructive  simultaneity  must  be  a  pure 
matter  of  grace.  The  question  is  one  of  some  importance  for 
Great  Britain,  since  there  is  good  ground  for  expecting  that, 
when  its  new  Copyright  Bill  becomes  law,  many  authors  will 
take  advantage  of  its  disposition  on  simultaneous  publication, 
in  order  to  secure  domestic  protection  in  both  England  and  the 
United  States  of  America,  with  greater  economy  and  con- 
venience than  is  possible  under  the  existing  system. 

>  In  the  case  of  Osgood  Mellraine  and  Co.  t\  Feh8et\feld  (1897)  the  Imperial 
Court  of  Germany  recognised  the  claim  to  Convention  protection  of  a  work 
simultaneously  published  in  England  and  the  United  States  of  America. — Bee 
Le  Droit  d'AiUetir,  1898,  p.  46. 

*  Sec.  49  of  the  House  of  Lords  Copyright  Bill,  1900,  reads:  *  For  the  pur- 
poses of  this  Act,  publication  or  performance  out  of  the  United  Kingdom  within 
fourteen  days  after  publication  or  performance  vrithin  the  United  Kingdom  shall 
be  deemed  to  be  simultaneous,  and  vice  vena.* 
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The  Conditions  and  Formalities-  op  the  Country 

OF  Origin. 

Ambiguity  of  1888  text, — In  the  original  text  of  the  Berne 
Convention  (1886),  the  first  paragraph  of  Art.  2  suggested 
that  the  publication  within  the  Union  territory  of  a  work  of 
a  Unionist  author,  previously  published  outside  the  Union, 
would  be  enough  to  secure  it  the  protection  of  that  Article.^ 
It  cannot  be  supposed  that  this  was  the  intention  of  the 
Convention.^  The  Additional  Act  of  Paris  has  made  the 
position  clear  by  altering  the  wording  of  Art.  2^  so  as  to 
make^r^^  publication  within  the  Union  an  express  condition 
of  protection  for  published  works. 

Can  other  conditions  and  formalities  be  required? — The 
original  wording  of  the  Convention  left  open  another  matter 
of  considerable  importance.  Art.  2,  §  2,  in  exacting  the  ac- 
complishment of  the  domestic  conditions  and  formalities  of 
the  country  of  origin,  did  not  say  that  no  other  conditions 
and  formalities  were  to  be  imposed.  Without  breach  of  the 
letter  of  the  law,  therefore,  a  country  granting  protection  was 
at  liberty  to  require  foreign  works  to  perform  registration, 

*  The  1886  text  reads :  *  Authors  belonging  to  any  country  of  the  Union, 
or  their  lawful  representatives,  shall  enjoy  in  the  other  countries  for  their 
works,  whether  published  in  one  of  those  countries  or  unpublished,  the  rights 
which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives,'  in  which, 
it  will  be  observed,  the  phrase  *JirBt  published '  does  not  appear. 

'  It  is  of  course  open  to  TJnion  countries  to  grant  any  protection  in  excess  of 
that  of  the  Convention,  which  is  only  a  minimum.  When  a  work  published  in 
Roumania  was  reproduced  in  Germany,  and  thence  exported  to  Belgium, 
where  all  foreign  works  are  protected  by  the  domestic  law,  that  country  pro- 
tected the  Roumanian  author  against  the  Belgian  publisher. 

'  This  now  reads:  'Authors  belonging  to  any  country  of  the  TJnion, 
or  their  lawful  representatives,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of  those  countries,  the 
rights  which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives.' 
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deposit  of  copies,  etc.,  according  to  its  own  domestic  rules.^ 
The  intention  almost  certainly  was  that,  once  the  demands 
of  the  country  of  origin  were  satisfied,  every  work  should 
at  once  gain  copyright  throughout  the  Union.  This,  however, 
was  not  made  clear. 

Great  Britain,  at  any  rate,  considered  the  question  an  open 
one;  and,  though  Hanfstaengl  v,  American  Tobacco  Co,^ 
affirming  Hanfstaengl  r.  Holloway^  has  for  the  time  decided 
it  in  accordance  with  the  almost  certain  intention  of  the 
Convention,  these  cases,  turning  mainly  on  the  interpretation 
of  the  English  domestic  law,  give  little  insight  into  the 
English  view  of  the  eflfect  of  the  Convention.  By  its  treaty 
of  1893  with  Austria-Himgary,  however.  Great  Britain  is 
pledged  to  exact  no  further  conditions  and  formalities  for 
the  protection  of  Austrian  and  Hungarian  works  than  those 
of  the  country  of  origin.* 

The  Interpretative  Declaration  of  Paris  has  at  length 
settled  the  matter  by  declaring  that  *  with  reference  to  the 
terms  of  Art.  2,  §  2,  of  the  Convention,  the  protection  assured 
by  the  aforesaid  Acts  [i.^.  the  Convention  and  the  Additional 
Act]  depends  solely  upon  the  accomplishment,  in  the  country 
of  origin  of  the  work,  of  the  conditions  and  formalities  which 

1  Art.  2,  {  2  ruDB:  *Th.e  enjoyment  of  these  rights  is  subjected  to  the 
accomplishment  of  the  conditions  and  formalities  prescribed  by  the  law  of  the 
country  of  origin  of  the  work ;  it  cannot  exceed,  in  the  other  countries,  the 
duration  of  the  protection  granted  in  the  said  country  of  origin.' 

>  Sanfstamglv,  American  Tobaeeo  Co,  (1895),  1  Q.B.  347. 

s  Hmfstiungl  V,  Holhway  (1693),  2  Q.B.  1. 

^  Art.  5  of  this  treaty  runs  :  '  In  the  British  Empire  and  in  the  Kingdoms 
and  States  represented  in  the  Austrian  Heichsrath,  the  enjoyment  of  the  rights 
secured  by  the  present  Convention  is  subject  only  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  the  law  of  that  State  in  which  the 
work  is  first  published;  and  no  further  formalities  or  conditions  shall  be 
required  in  the  other  country.  ...  In  the  dominions  of  the  Hungarian  Crown, 
the  enjoyment  of  these  rights  is  subject,  however,  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  the  Laws  and  Regulations  both  of  Great 
Britain  and  of  Hungary.' 
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are  prescribed  by  the  law  of  that  country,'  This  rule  now 
obtains  throughout  the  Union,  for,  though  Great  Britain  has 
not  accepted  the  Declaration,  it  does  not  object  to  the  pro- 
vision in  question — with  which  its  domestic  law,  as  settled  in 
Hanfstaengl  v.  American  Tobacco  Company^  is  quite  in  accord.* 

What  amounts  to  Publication. 

The  International  Definition. — Clause  2  of  the  Interpretative 
Declaration  defines  the  requirements  of  the  Convention  with 
respect  to  pubUcation.  According  to  it  *  by  works  published  is 
to  be  imderstood  works  issued  to  the  public  {4diUes)  in  one 
of  the  countries  of  the  Union.  Consequently  the  representa- 
tion of  a  dramatic  or  dramatico-musical  work,  the  execution 
of  a  musical  work,  and  the  exhibition  of  a  work  of  art  do  not 
constitute  publication  in  the  sense  of  the  aforesaid  Acts.'  * 

^  HanfBtaenglv,  American  Tobacco  Co.  (1895),  1  Q.B.  347. 

'  The  reason  why  QemeA,  Britain  refused  to  accept  this  particular  interpreta- 
tion is  stated  on  p.  Ill  of  the  Actea  de  la  Conference  de  Paris  to  be  connected  with 
colonial  afEairs.  Canada  has  long  been  endeavouring,  though  so  far  without 
success,  to  subject  all  protected  non-Canadian  works — British,  Colonial,  or 
foreign — to  certain  very  stringent  conditions,  involving,  amongst  other  things, 
printing  and  publishing  in  Canada  within  a  given  period  after  publication 
elsewhere. — See  Part  IV.,  Chap,  ii.,  sec  8.  Gh^at  Britain  holds  that  the  rule 
of  the  Interpretative  Declaration  is  just,  as  is  shown  by  the  fact  that  it  was 
embodied  in  the  treaty  of  1893  with  Austria-Hungary. 

'  The  question  whether  a  rule  imposing  the  formalities  of  the  country  of 
origin  as  a  condition  precedent  to  copyright  can  be  held  to  necessitate  the 
performance  of  such  formalities  as  the  registration  and  deposit  of  copies  required 
by  the  English  law  has  already  been  discussed  (in  Part  II.,  Chap,  iv.,  sec.  3). 
It  only  remains  to  point  out  here  that  the  particular  wording  of  the  Berne  Con- 
vention :  *  The  etijoyment  of  these  rights  is  subjected  to  the  accomplishment  of 
the  conditions  and  formalities  prescribed  by  the  law  of  the  country  of  origin  of 
the  work' — might  be  considered  to  require  performance,  not  only  of  those  con- 
ditions and  formalities  which  are  necessary  to  the  vesting  of  the  right,  but  also  of 
those  which  are  necessary  to  its  effective  exercise.  This  would  necessitate  regis- 
tration, though  not  deposit,  for  works  first  published  in  England.  Deposit  in 
England  has  nothing  to  do  with  the  vesting  or  the  exercise  of  the  copyright  in 
a  work,  and  is  in  reality  an  independent  obligation  with  separate  penalties, 
connected  with  copyright  only  in  that  it  attaches  to  the  author  of  every  original 
work  and  is  imposed  by  the  Copyright  Act. 
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The  English  Bule  as  to  Publication. — Under  the  English  law, 
however,  as  laid  down  in  Boucicault  v.  Delqfield  (1863),^ 
affirmed  by  the  Court  of  Appeal  in  Boucicault  v.  Chatterton 
(1876),^  representation  in  public  constitutes  publication  for 
dramatic  works  :  by  analogy,  it  would  doubtless  be  held  that 
the  public  performance  of  musical  works  constitutes  publication 
for  them,  while  Blanchet  v.  Ingram^  and  Blank  v.  Footman 
(1888),^  go  to  set  up  the  rule  that  unconditional  exhibition  to 
the  public  has  a  like  effect  in  the  case  of  artistic  works.  The 
English  interpretation  of  '  publication '  is  thus  altogether  at 
variance  with  that  embodied  in  the  Interpretative  Declaration 
of  Paris/ 

The  acceptance  of  that  Declaration  by  England  would 
therefore  have  brought  its  domestic  law  into  serious  conflict 
with  its  international  duties  ;®  for,  though,  in  form,  to  subscribe 
the  Declaration  would  only  have  been  to  agree  to  certain  rules 
of  interpretation,  in  effect  it  would  have  been  to  promise  to 
enforce  certain  rules  of  substantive  law.  The  acceptance  of 
the  Interpretative  Declaration  would  not  only  have  compelled 
Great  Britian  to  regard  as  unpublished  works  it  has  hitherto 
regarded  as  published  ;  it  would  have  compelled  it  to  treat  as 
unpublished  works  which  its  own  law  only  allows  it  to  treat  as 
published.  All  the  countries  of  the  Union  except  Great 
Britain  have  adopted  the  Interpretative  Declaration. 

1  BoueicauU  v,  Dslajield,  1  Hem.  and  Miller,  597. 
>  Boucieault  v.  ChatUrton,  5  Gh.D.  267. 
»  Blanehet  v.  Ingram,  3  T.L.R.  686. 
<  Blank  v.  Footman,  39  Ch.D.  678. 

*  Afl  was  pointed  out  in  the  French  memorial,  presented  to  the  Conference  of 
Paris,  upon  the  intei-pretation  of  the  word  *  publication,'  the  language  of  Art.  9 
of  the  original  Convention  gave  rise  to  a  strong  inference  in  favour  of  the  view 
of  the  majority.  The  French  memorial  also  remarks  that  there  were  grave 
practical  difficulties  in  the  way  of  the  application  of  the  English  interpretation. 
— See  Aden  de  la  Conference  de  Paris y  pp.  191  seq. 

*  See  Actea  de  la  Conference  de  Paris,  pp.  161  seq.,  for  a  statement  of  the 
divergent  views  entertained  by  England  and  the  other  members  of  the  Union. 
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Anomalies  caused  by  different  interpretations. — The  state  of 
affairs  set  up  by  the  lack  of  unanimity  presents  some  curious 
anomalies.^  Not  only  does  the  international  protection  granted 
by  England  to  musical,  dramatic,  and  artistic  works,  performed 
or  exhibited  and  not  yet  printed,  differ  largely  in  substance 
from  that  given  by  the  other  coimtries,  but  the  conditions  on 
which  the  protection  itself  depends  are  different  in  England 
and  other  countries. 

Some  particular  cases  of  this  divergence  will  now  be  con- 
sidered. If  a  Unionist  author  writes  a  play  and  performs  it 
for  the  first  time  in  a  Union  country,  without  issuing  it  in 
printed  form.  Great  Britain  will  regard  and  treat  it  as  pub- 
lished, while  the  other  States  of  the  Union,  taking  a  different 
view  of  its  character,  will  protect  it  as  an  impublished  work. 
Thus  it  will  be  secured  against  infringement  throughout  the 
Union,  including  England,  though  the  ground  of  its  protection 
will  not  everywhere  be  the  same.* 

If,  however,  the  play,  written  by  a  Unionist  author,  is  first 
produced  in  a  non-Union  country — say  in  the  United  States 
of  America — it  will  not  gain  international  protection  in  Great 
Britain,  since,  according  to  the  English  view,  the  rule  of  Art.  2 
protecting  the  unpublished  works  of  Unionist  authors  does  not 
apply,  for  the  work  is  published — while  the  rule  relating  to 
published  works,  which  requires  first  publication  within  the 
Union,  excludes  the  work,  first  published  outside  it.     But  the 

'  Some  of  these  were  brought  before  the  notice  of  the  Conference  of  Paris  by 
Germany. — See  Aeiet  de  la  Confirenee  de  FariSf  pp.  189,  190. 

'  This  difference,  however,  itself  complicates  the  rule  as  to  the  application  of  the 
conditions  and  formalities  and  the  term  of  the  country  of  origin.  Since  every 
Union  country  other  than  Great  Britain  regai-ds  a  work  first  represented  in 
England  as  impublished,  while  Great  Britain  holds  it  to  be  published,  it  is  not 
clear  whether  or  not  such  a  country,  in  g^iving  protection,  is  entitled  to 
exact  the  accomplishment  of  the  conditions  and  formalities  imposed  by  England, 
the  country  of  origin,  upon  publi*hed  plays  and  to  limit  its  grant  of  acting  right 
by  the  term  obtaining  in  England  for  the  acting  right  in  pMithed  plays.  It  is 
ver^'  possible  that  Uiese  questions  must  both  be  answered  in  the  affirmative. 


316  PROTECTION  GIVEN  BY  THE  CONVENTION.     [Chap.  iiL 

other  countries  of  the  Union  will  protect  the  play  under 
Art.  2,  as  the  unpublished  work  of  an  author  belonging  to 
the  Union. 

The  position  is  exactly  reversed  when  an  author  belonging 
to  a  country  outside  the  Union  produces  a  play  for  the  first 
time  within  a  Union  country.  In  this  case,  England  will  grant 
protection  to  it,  under  Art.  3,  as  a  work  pubUshed  within  the 
Union,  and  the  other  members  will  withhold  protection,  because 
in  their  view  Art.  3  does  not  apply,  and  Art.  2,  which  protects 
the  impublished  works  of  Unionist  authors  only,  excludes  the 
work.  But  if  the  author  afterwards  issues  his  play  for  the 
first  time  in  printed  form  within  a  Union  country.  Art.  3  will 
come  into  general  operation,  and  the  play  will  thenceforward 
gain  protection  throughout  the  whole  of  the  Union,^  including 
England,  where  it  had  previously  enjoyed  protection. 

ITeed  for  XTnanimoiu  Agreement — The  numerous  anomalies 
springing  from  such  a  slight  divergence  of  opinion  on  a  matter 
of  principle  well  illustrate  the  need  for  unanimity  concerning 
the  interpretation  of  doubtful  terms.* 

The  definition  of  publication  contained  in  the  recent 
English  House  of  Lords  Copyright  Bill*  raises  a  hope  that 

^  It  will  bo  seen  that  the  rules  just  enunciated  exclude  from  international  pro- 
tection American  plays  and  music  produced  for  the  first  time  in  England  and 
not  issued  in  printed  fonn.  Sir  Henry  G.  Bergne,  one  of  the  British  represen- 
tatives at  the  Conference  of  Paris,  holds  that  the  other  countries  of  the  TJnion 
would  be  bound  under  Art.  3  of  the  Convention  to  protect  such  plays,  in  view  of 
the  &ct  that  in  England  they  would  be  regarded  as  published  works. — See 
Acte»  de  la  Conference  de  Farts ,  p.  165,  n.  But  it  is  difficult  to  see  how  Great 
Britain  can  force  its  own  ideas  of  publication  upon  other  members  of  the  TJhion, 
especially  in  face  of  the  express  statement  of  opinion  embodied  in  the  Interpre- 
tative Declaitition. 

2  One  of  the  Becommendations  of  the  Convention  of  Paris  was  to  the  effect  that 
at  the  next  Conference  the  vaiious  texts  of  the  Convention  now  in  force  should  be 
made  one. 

'  '  Publication  means  the  first  offering,  with  the  privity  of  the  owner  of  the 
copyright,  a  book  for  sale  or  distributing  copies  of  it  or  otherwise  making  it 
accessible  to  the  public.' 
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before  long  Great  Britain  will   see   its   way   to   come  into 
line  with  the  general  opinion  of  the  Continent. 

The  Convention  Rule  for  Unpublished  Works. 

Territoriality  as  applied  to  Unpublished  Works. — Much  of  the 
diversity  obtaining  in  the  Union  with  regard  to  the  protection 
of  musical,  dramatic,  and  artistic  works  would  have  been 
obviated  if  the  Convention  had  freely  extended  its  benefits  to 
unpublished  works,  without  any  condition  that  their  author 
should  belong  to  a  Union  country.  But  it  could  hardly  have 
been  expected  to  take  such  a  course.  It  must  be  borne  in 
mind  that,  although  the  Berne  Convention  is  a  great  advance 
on  previous  international  treaties  in  the  protection  given  to 
foreign  works,  nevertheless  it  is  essentially  a  contract,  and  as 
such  any  advantages  which  it  brings  to  third  parties  are 
merely  incidental  to  its  main  objects.  From  this  point  of 
view,  the  unpublished  works  of  non-Unionist  authors  can 
hardly  be  regarded  as  having  a  good  claim  to  protection  under 
such  an  agreement. 

Yon  Bar's  Theory  of  Potential  Publication. — As  we  have  seen, 
the  only  sound  principle  of  protection  is  that  which  looks  to 
the  work  rather  than  to  the  author,  requiring  that  the  former, 
not  the  latter,  shall  be  connected  with  the  country  grant- 
ing protection  or  some  other  State  with  which  reciprocity 
obtains.  At  first  sight,  however,  it  seems  that  this  principle 
cannot  apply  to  unpublished  works — since  they  have  not  yet 
established  a  connection  with  any  country  whatever. 

But  Von  Bar*  points  out  that  the  international  treatment 
of  the  work  should  be  based  upon  the  fact  that  it  is  capable  of 
publication  everywhere — that  foreign  countries  should  look  to 
its  potential  connection  with  their  own  territory  rather  than 
to  its  actual  connection  with  an  author  belonging  to  another 

*  Von  Bar,  TrineipUt  nnd  Pr^etiee  of  Prirate  International  Law,  p.  754. 
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country, — and  that  therefore  every  State  should  protect  un- 
published manuscripts,  without  regard  to  the  nationality  of 
their  author.  Whether  the  author's  right  in  an  unpublished 
work  is  regarded  as  a  mere  incident  of  his  property  in  his 
manuscript,  or  whether  it  is  looked  upon  as  a  copyright  in  a 
work  hereafter  to  be  published,  it  seems  clear  that,  in  theory. 
Von  Bar's  conclusion  is  just.  It  is  somewhat  anomalous  that 
a  coimtry  should  at  first  withhold  protection  from  a  manuscript 
work  on  the  ground  that  its  author  is  an  alien,  and  afterwards 
grant  copyright  to  it  because  the  fact  of  publication  within 
the  territory  has  super^^ened. 

Practical  reasons  against  this. — But,  however  sound  this 
argument  may  be  from  a  theoretical  point  of  view,  the* 
Convention  must  pay  some  regard  to  the  commercial  aspect  of 
affairs ;  it  cannot  well  adopt  a  course  of  conduct  which,  by 
giving  its  members  no  advantage  over  non-members,  would 
destroy  the  inducement  for  the  latter  to  join  the  Union. 

In  practice  the  intrinsic  international  value  of  the  protection 
of  an  unpublished  work  is  small.  It  is  only  of  importance 
with  regard  to  the  fact  that  the  work  may  be  expected 
subsequently  to  be  published.  If  the  unpublished  work  of  a 
non-Unionist  author  is  first  published  in  a  Union  coimtry,  it  is 
reasonable  to  say,  looking  at  the  question  retrospectively  as 
from  the  date  of  publication,  that  the  Convention  ought  to 
have  protected  the  work,  even  in  its  unpublished  state.  In 
the  converse  case,  where  the  work  of  a  Unionist  author  is 
published  in  a  non-Union  country,  its  protection  by  the  Con- 
vention before  publication  is  proved  by  the  result  to  have  been 
imdeserved.  But,  of  course,  while  a  work  is  unpublished,  it 
is  impossible  to  forecast  with  certainty  where  publication  will 
take  place.  Any  rule  must  be  based  on  probability,  and  the 
probability  is  that  an  author  will  publish  in  the  country  to 
which  he  belongs. 
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SECTION   ni. 

THE    TERM  OF  PROTECTION, 

The  general  rule  as  to  duration  of  protection — Difficulties  of  application 
in  certain  cases — ^The  rule  of  the  Convention  :  Article  2 — A  disadvantage 
attaching  to  simultaneous  publication — Illustrations  of  this — Difficulty 
created  by  introduction  of  life  term — General  advantage  of  simultaneous  pub- 
lication— Case  where  both  countries  give  same  domestic  period — Case  where 
one  country  subsequently  extends  its  period — Simultaneous  publication  within 
and  outside  the  Union — Term  of  translating  right — Author's  restrictive 
translating  period — Copyright  in  translations — Translating  right  under 
Art.  6— Case  where  domestic  translating  term  less  than  that  of  the  Con- 
vention— Effect  of  the  Convention  of  1886 — ^Term  of  translating  right 
under  the  English  Act  of  1886 — Exceeded  that  given  by  1886  Convention 
— Convention  term  extended  by  Additional  Act  of  Paris,  1896 — Difference 
between  the  existing  International  rule  and  the  English  rule. 

The  General  Rule  as  to  Duration  of 
Protection. 

Difficulties  of  applioation  in  certain  cases. — The  general  rule 
of  the  Convention  as  to  the  duration  of  international  protection 
ifl  clear  enough.  In  the  application  of  this  rule  to  specific 
cases,  however,  a  number  of  difficulties  crop  up,  chiefly  with 
reference  to  the  determination  of  the  country  of  origin  where 
works  are  published  in  two  or  more  countries  of  the  Union,  or 
in  Union  countries  and  non-Union  countries,  at  the  same  time. 
It  will  be  seen  from  what  follows  that  the  law  of  the  country 
of  origin  is  an  important  factor  in  the  calculation  of  the  period 
of  protection  to  be  accorded  to  each  work.  It  is  proposed, 
therefore,  after  giving  a  short  accoimt  of  the  general  rule  of 
Art.  2,  to  deal  with  several  cases  in  which  the  determination 
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of  the  country  of  origin  is  complicated  by  simultaneous  pub- 
lication. 

The  Bule  of  the  Convention:  Article  2. — It  is  provided 
by  Art.  2,  §  2,  that  the  international  protection  given 
shall  not  in  any  country  of  the  Union  exceed  the  term  of 
protection  accorded  in  the  country  of  origin.  Hence  each 
country  is  merely  required  to  grant  to  foreign  works  either  the 
domestic  period  which  it  grants  by  its  own  law  to  native 
authors,  or  that  granted  by  the  law  of  the  country  of  origin  of 
the  work,  whichever  is  the  shorter.^  It  is  only  reasonable 
that,  if  a  country  protecting  foreign  works  under  an  inter- 
national treaty,  it  should  withhold  nothing  of  what  under  the 
domestic  law  it  conceives  to  be  due  to  works  of  its  own ;  but 
it  is  hardly  to  be  expected  that  any  coimtry  will  continue  to 
accord  rights  to  a  foreign  work  after  the  country  of  origin  has 
shown,  by  terminating  its  own  protection,  that  it  considers  the 
claims  of  the  work  to  have  been  satisfied. 

Under  the  rules  of  the  Convention  the  determination  of  the 
country  of  origin  is  perhaps  of  even  greater  importance 
in  respect  of  duration  than  in  respect  of  the  conditions  and 
formalities  to  be  fulfilled — ^but  of  course  the  country  of  origin 
for  the  one  matter  is  the  country  of  origin  for  the  other, 
and  what  has  been  previously  said  on  the  point  in  reference 
to  conditions  and  formalities  holds  good  in  reference  to 
duration. 

*  In  attempting  to  carrj'  out  the  provisions  of  the  Convention  the  English 
International  Act  of  1886  has  gone  beyond  them.  Sec.  2  (iii.)  of  that 
Act  enacts  that  *  The  International  Copyright  Acts  and  an  order  made 
thereunder  shall  not  confer  on  any  person  any  greater  right  or  longer  term 
of  copyright  in  any  work  than  that  enjoyed  in  the  foreign  country  in 
which  such  work  was  fijst  produced.'  The  ordinary  construction  of  these 
words  would  limit  the  content,  as  well  as  the  duration,  of  tiie  copyright 
granted  to  foreign  works  by  the  law  of  the  country  of  origin,  and  would 
thus,  e.g,  result  in  the  withholding  of  performing  right  from  plays  published 
in  a  coimtiy  like  Japan,  which  does  not  recognise  perfonning  right.  See 
Sec.  1  of  this  Chapter. 
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A  IhtadYaiitage  attaching  to  Simnltaneoiu  PublicatioiL — This 
seems  the  appropriate  place  to  point  out  that  the  Con- 
yention  rule  as  to  the  country  of  origin  in  cases  of 
simultaneous  publication  renders  it  of  qYiestionable  advantage 
for  an  author  to  make  simultaneous  publication  in  two  or 
more  coimtries  which  differ  in  the  period  of  protection 
accorded*  Where  this  course  is  adopted,  so  soon  as  the 
domestic  copyright  in  the  work  expires  in  the  country  which 
gives  the  shortest  period,  the  international  protection  of  the 
work  throughout  the  Union  will  also  cease  and  determine  ;  for 
that  country  of  simultaneous  publication  which  grants  the 
shortest  term  of  protection  by  its  domestic  law  is  to  be 
considered  the  country  of  origin,  and  in  no  country  can  the 
term  of  international  protection  exceed  the  term  of  domestic 
protection  given  in  the  country  of  origin.  If,  on  the 
other  hand,  an  author  publishes  in  the  country  which 
gives  the  longest  period  and '  afterwards  in  the  others, 
the  decisive  term  will  be  the  longest  period  instead  of  the 
shortest* 

niustrationB  of  this. — Thus  if  an  author  publishes  simul- 
taneously in  Germany  (domestic  period,  author's  life^  plus 
thirty    years)    and    in    France    (domestic    period,   author's 

1  DiAenltj  created  by  introdnetieii  of  life  term.— Ab  between  coimtries. 
which  grant  protection  for  a  certain  fixed  number  of  years,  and  countries 
which  introduce  the  element  of  the  author's  life,  some  arbitrary  principle, 
based  on  a  calculation  of  each  author's  expectation  of  life,  would  hare 
to  be  adopted  for  the  determination  of  the  country  of  origin.  As  a 
matter  of  fact,  however,  the  life  element  enters  into  the  laws  of  all  the 
countries  which  are  at  present  membeis  of  the  International  Union;  and 
though  for  works  of  sculpture  Great  Britain  grants  an  absolute  term  of 
fourteen  yean  from  creation  or  publication  (capable  of  prolongation  if  the 
author  continues  to  live),  and  for  engravings  an  absolute  term  of  twenty-eight 
years  from  publication,  these  periods  are  so  short  that  they  cannot  possibly  enter 
into  competition  with  those  given  by  the  other  countries.  In  the  case  of 
literary  works,  difficulty  may  spring  from  the  tsuct  that  Qreat  Britain  concedea 
an  absolute  tenn  of  forty-two  years  as  an  alternative  to.  the  ordinary  one  of 

Y 
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life  plus  fifty  years),  then  in  Belgium  and  Norway,  the 
domestic  period  of  author's  life  plus  fifty  years  is,  under 
the  Convention,  shortened  by  twenty  years,  in  accordance 
with  the  rule  that  it  shall  not  exceed  the  domestic  period  of 
the  country  of  origin,  viz.  Germany,^  On  the  other  hand, 
if  the  author  first  publishes  in  France,  and  any  time  after- 
wards in  Germany,  however  short  the  interval  may  be,  he  will 
get  the  full  domestic  term  of  life  plus  fifty  years  in  both 
Belgium  and  Norway,  without  any  reduction. 

Oeneral  advantage  of  Simultaneoiu  Pnblioation. — The  ad- 
vantage of  absolutely  simtdtaneous  publication  is,  of  course, 
that  simultaneity  secures  domestic  protection  from  each  of 
the  countries  of  first  publication,  while,  when  a  work  is 
published  successively  in  two  or  more  countries,  it  generally 
gains  domestic  protection  in  the  country  of  first  publication 
alone,  obtaining  only  Convention  rights  from  the  others. 
Thus,  the  publication  of  a  work  in  Spain  simultaneously  with 
its  publication  elsewhere  will  secure  for  the  author,  under  the 
domestic  law  of  that  country,  an  exclusive  right  of  translation, 
for  a  term  equal  to  the  full  term  in  the  original  work, 
unqualified  by  any  condition  requiring  the  exercise  of  the 
right  within  a  certain  number  of  years :  while  if  the 
publication  is  made  first  in  the  other  country,  and  only 
subsequently  in  Spain,  the  author  will  gain  no  right  under  the 
domestic  law  of  the  latter,  and,  under  the  Convention,  his 


author's  life  plus  seven  years  ;  while,  in  a  similar  way,  the  law  of  Italy  grants 
(for  all  classes  of  works)  a  period  of  forty  years  as  an  altematiye  to  the 
ordinary  one  of  author's  life.  It  cannot  be  known  at  the  time  when  a  work  is 
published  whether  the  absolute  or  the  life  term,  will  be  the  longer ;  or  whether 
the  former,  if  it  turns  out  the  better,  will  be  worth  more  than  a  period  like  that 
given  by  the  law  of  Grermany,  t.^.  life  plus  thirty  years. 

^  As  a  matter  of  &ct,  Belgium  would  protect  the  work  throughout  the  whole  of  the 
period  which  it  grants  to  domestic  works,  but  the  protection  for  the  increment 
of  twenty  years  would  depend  merely  on  domestic  law  and  could  not  be  claimed 
under  the  Convention* 
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enjoyment  of  a  full  term  of  translating  right  in  his  work 
is  subject  to  the  condition  that  that  right  shall  be  exercised 
within  ten  clear  years.^ 

Case  where  bofh  countries  give  same  Domestic  Period. — The 
Convention  contains  no  rule  for  determining  the  country  of 
origin  where  simultaneous  publication  takes  place  in  two 
or  more  countries,  all  of  which  give  the  same  domestic 
period  :  in  all  probability  the  choice  in  such  a  case  would 
lie  with  the  author,  who  would  be  entitled  to  claim  pro- 
tection throughout  the  Union,  on  fulfilling  the  conditions 
and  formalities  of  any  one  of  such  countries. 

Case  where  one  conntry  snbseqaently  extends  its  Period. — 
Another  nice  point  arises  when  a  work  is  published  simul- 
taneously in  two  countries  of  the  Union  having  different 
domestic  periods,  and  the  one  with  the  shorter  term  afterwards 
legislates  so  as  to  extend  it  beyond  that  given  by  the  other.^ 
The  former  country  is  undoubtedly  the  country  of  origin  to 
begin  with.  Does  it  remain  so  after  the  positions  are  reversed  ? 
If  so,  is  the  limiting  term  for  the  duration  of  international 
copyright  in  the  work  to  consist  in  the  domestic  term  as 
altered   or  in  that   term   as   it  originally  stood  ?      In  the 

^  It  has  been  8ug^;e8ted  that  in  cases  of  simultaneous  publication  the  author, 
in  order  to  gain  protection  under  the  Convention,  is  bound  to  perfonn  the 
domestic  formalities  of  each  of  the  countries  of  simultaneous  publication :  but  the 
rule  that  the  countxy  with  the  shortest  term  is  for  the  purposes  of  the  Ck>nTention 
the  country  of  origin,  when  combined  with  the  rule  (made  plain  by  the  Inter- 
pretative Declaration)  that  the  conditions  and  formalities  of  the  country  of  origin 
alone  need  be  fulfilled,  seems  conclusive  against  this.  Since  the  author  is  not 
allowed  to  derive  any  benefit  from  the  connection  of  his  work  with  countries 
other  than  that  which  grants  the  shortest  term,  it  would  be  unreasonable 
to  make  his  international  protection  conditional  on  the  performance  of  the 
formalities  of  such  other  countries. 

2  This  question  may  arise  between  Great  Britain  and  Haiti  when  the  House 
of  Lords  Copyright  Bill,  granting  a  term  of  author's  life  plus  thirty  years, 
becomes  law.  Haiti's  domestic  period  is  the  author's  life  and  that  of  his  widow, 
together  with  twenty  years  from  the  author's  death  in  favour  of  his  children, 
and  ten  years  from  death  in  favour  of  other  heirs. 
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absence  of  any  specific  disposition  in  the  Convention  itself, 
it  is  impossible  to  attain  to  any  final  solution  of  these 
questions. 

It  seems  clear  that  where  the  conditions  and  formalities 
imposed  by  the  country  originally  granting  the  shorter  term 
have  been  fulfilled  before  the  alteration  in  the  law  of  the  other 
is  made,  an  effective  copyright  throughout  the  Union  has 
already  vested,  and  the  author  cannot  afterwards  be  required 
to  fulfil  any  further  formalities.  Beyond  this  one  cannot 
venture  to  be  certain.  From  the  fact  that  no  effective 
right  vests  imtil  the  conditions  and  formalities  of  the  country 
of  origin  have  been  fulfilled,  it  would  appear  that  in  any  case 
the  country  which  grants  the  shorter  period  at  the  time  when 
the  performance  of  these  is  completed  is  the  one  to  be  looked 
to  in  this  respect ;  and,  with  regard  to  duration,  since  the 
aim  of  the  Convention  (Art.  2,  §  3)  is  to  allow  any  country 
protecting  the  work  under  the  Convention  to  withdraw  its 
protection  as  soon  as  it  is  able  to  point  to  any  one  country 
of  origin  and  say  that  there  protection  has  ceased,  it  is  likely 
that  the  limiting  period  under  Art.  2,  §  2,  is  that  of  the 
country  which  tdtimately,  i.e.  after  the  legislative  change, 
concedes  the  shorter  term.  But  if,  before  the  other  extends 
its  period,  the  term  given  by  it  to  the  work  has  expired,  it 
could  hardly  be  argued  that  the  subsequent  extension  revives 
the  right.^ 

Sunnltaneoiu  Publication  within  and  outside  the  XTnion. — When 
a  work  is  published  simultaneously  in  a  country  within  the 
Union  and  in  a  coimtry  outside  it,  the  work  derives  any  claim 
it  may  have  to  the  protection  of  the  Convention  from  the 
Union  country  alone ;    hence  for  Union  purposes  this  is  the 

^  It  ifl  possible  that  several  lawful  editions  might  have  been  produced  in  the 
interim,  and  it  would  be  obviously  unjust  for  subsequent  events  to  be  allowed  to 
convert  these  into  infringements. 
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country  of  origin.^  The  rule  of  Art.  2,  that  the  country  which 
grants  the  shortest  period  is  to  be  considered  the  country 
of  origin  is  worded  so  as  to  apply  only  to  simultaneous 
publication  within  two  or  more  Union  countries ;  and,  for 
the  rest,  in  matters  of  this  kind  countries  within  the  Union 
cannot  well  take  any  cognisance  whatever  of  the  state  of 
affairs  which  may  exist  in  countries  outside  it.^ 


Term  of  Translating  Right.    Author's  Restrictive 
Translating  Period.    Copyright  in  Translations. 

Translating  Right  under  Art  5. — In  a  later  chapter  the 
subject  of  translations  will  be  considered  with  regard  to  the 
copyright  in  their  text,  that  is,  in  their  phraseology  and  form. 
Such  works,  when  lawfully  made,  receive  in  each  country  of 
the  Union  the  same  protection  as  that  given  to  original  works. 
The  rights  thus  given  endure  for  the  ordinary  term  of 
copyright,  and  call  for  no  special  treatment  under  the  heading 
of  duration ;  but,  apart  from  these  rights  in  translations 
already  made,  the  author  of  every  protected  work  enjoys  for 
a  certain  period  an  exclusive  right  to  prevent  other  people 
from  publishing  translations  of  his  work,  if  made  without  his 
consent. 

1  But  if  the  non-UniQii  country  afterwards  enters  the  Union,  the  application 
of  the  principle  of  retroactivity  might  make  it  necessary  to  determine  the  country 
of  origin  according  to  the  rules  which  obtain  in  the  case  where  the  relative 
position  of  the  countries  of  simultaneous  publication  is  changed  after  the  publi- 
cation has  taken  place  which  has  been  considered  above. 

'  Hence  if  a  work  is  published  simultaneously  in  the  United  States  (primary 
term,  twenty-eight  years)  and  in  Great  Britain  (term,  author's  life  plus  seven  years 
or  forty-two  years,  whichever  is  the  longer) ,  Spain  (term,  author's  life  pkti  eighty 
years)  will  protect  it  for  the  period  given  by  Great  Britain,  though  that  of  the 
United  States  is  the  shorter. 
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The  rule  as  to  translating  right  is  contained  in  Art.  5, 
which,  in  its  original  form,^  granted  to  authors  of  the  Union 
an  exclusive  right  of  making  or  authorising  the  translation  of 
their  works  until  the  expiration  of  ten  clear  years  from  the 
publication  of  the  original  work,  and  in  its  present  shape' 
confers  a  conditional  right  of  translation  during  the  whole 
duration  of  the  right  in  the  original  work. 

Translating  Eight  and  Copyright  in  Translations. — For  a 
period  of  ten  years,  then,  the  author  of  an  original  work  is 
protected  against  wotdd-be  translators  ;  during  this  ten  years 
it  is  left  to  him  to  decide  whether  he  will  allow  his  right 
to  lapse,  or  whether  he  will  make  or  authorise  a  transla- 
tion, which,  if  published,  will  secure  him  protection  against 
all  other  translations  in  the  same  language  during  the  whole 
duration  of  the  copyright  in  the  original  work,  and  in 
addition  will,  as  we  have  just  seen,  itself  gain  protection 
in  its  literary  form  as  an  original  work.  This  restrictive 
translating  period  of  ten  years,  during  which  the  author  must 
make  a  translation  in  order  to  secure  the  full  right  of 
preventing  translating  into  the  same  language,  is  frequently 
referred  to  in  discussing  the  Berne  Convention  as  the  delai 
Husage^  i.e.  the  period  allowed  to  the  author  in  which  to 

1  The  original  text  of  Art.  6,  §  1,  ran:  'Authors  belonging  to  any 
country  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the  other 
countries  the  exclusive  right  of  making  or  authorising  translations  of  their  - 
works  until  the  expiration  of  ten  years  from  the  publication  of  the  original  work 
in  one  of  the  countries  of  the  Union.'  The  other  paragraphs  of  Art.  6  have  not 
been  altered  by  the  Additional  Act  of  Paris. 

'  In  its  present  amended  form,  Art.  5,  {  1;  reads  thus :  *  Authors  belonging  to 
any  country  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the 
other  countiies  the  exclusive  right  of  making  or  authorising  translations  of  their 
works  during  the  whole  duration  of  the  right  in  the  original  work.  Neverthe- 
less, the  exclusive  right  of  translation  shall  cease  to  exist  when  the  author  shall 
not  have  made  use  of  it  within  a  period  of  ten  years  from  the  time  of  the  first  pub- 
lication of  the  original  work,  by  publishing  or  causing  to  be  published,  in  one  of 
the  countries  of  the  Union,  a  translation  in  the  language  for  which  protection  is 
claimed.' 
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avail  himfielf  of  his  rights.  As  will  be  pointed  out  later, 
this  d4lai  d^usage^  together  with  the  possible  extension  of  it  to 
cover  the  whole  period  in  the  original  work,  is  strictly  not 
so  much  a  derivative  right  as  an  integral  part  of  the  copy- 
right in  the  original  work. 

If  the  author  has  produced  a  translation  within  the  ten 
years'  period,  he  is  further  protected  against  all  other  trans- 
lations in  the  same  language  imtil  the  copyright  in  the  original 
work  is  terminated  by  the  efflux  of  its  term.  Such  termina* 
tion,  it  must  be  noted,  rarely  corresponds  with  the  end  of  the 
term  of  copyright  in  the  literary  form  of  the  authorised 
translation,  as  this  dates  from  the  publication  of  the  transla- 
tion itself,  an  event  which  mky  not  occiu:  till  some  time  after 
the  publication  of  the  original  work. 

Case  where  Domestic  Translating  Term  less  than  that  of  Con- 
Tention. — Countries  which  grant  to  domestic  works  a  trans- 
lating period  less  than  that  of  the  Convention  are  bound  to 
extend  that  period  to  the  required  length  in  favour  of  foreign 
works,  while  countries  which  grant  more  are  at  liberty  to  give 
foreign  works  the  benefit  of  their  generosity  in  the  matter.^ 
Countries  which  take  the  former  course  are  in  an  anomalous 
position.  They  are  obliged  to  grant  to  works  of  other  countries 
a  greater  protection  than  they  grant  to  their  own. 

This  was  the  case  with  Germany  until  1901,  for  its  law  as 
it  stood  before  that  year  gave  only  a  translating  right  of  five 
years  from  the  publication  of  the  translation,  at  the  same  time 
imposing  upon  the  author  a  restrictive  translating  period,  or 


^  It  Beans  to  be  the  opinion  of  the  International  Office  that  the  extension  by 
any  country  to  alien  authors  of  its  domestic  rights  when  these  exceed  the  rights 
proTided  for  by  absolute  articles  of  the  Convention  like  Art.  5,  is  more  than  a 
matter  of  liberty,  and  is  in  fact  obligatory  under  Art.  2.  It  is  difficult  to  hold, 
however,  that  specific  rules,  such  as  that  of  Art.  5,  are  not  meant  to  supersede 
pro  tmtto  the  general  rule  of  Art.  2.— See  ittuki  iur  fa  revitum  d$  la  Convention 
d$  Beme^  p.  49. 
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A.  Obioinal  Litbrabt  Woek. 

Ex.  1.  First  published  in  Germany    ....  ;rf«A/Blife)4- ^^^30jreaT«. 

2.  First  published  in  England     .     .     .     .  t        '^  ~  •  tmwwuvwJi^' 

I  or,  if  longer t  ^^^^4^gM^^^^^ 

In  thefolloxoing  examples  the  German  period  of  protection  is  taken  as  a  type. 

B.  AUTHOBIZED  TbANBLATIONB 
(Published  within  10  years  of  publication  of  original  work). 

(a)  Protection  in  the  particular  text  only. 

Ex,  1.  If  translated  bjr  T.  in  German  only, 
then  protected  in  its  text  from  any  other 
German  translation  for ,y(  =  T.'slife)+       80yea».. 

(h)  Protection  against   any  other  translation  in  same  language. 

Ex.2.  Protection    against  any  other  German  s(srein.of 

work,  however  different  Its  text      .     .     .  A-'sJifeV+^^JOjeji^^ 

Ex.  3.  If  published  simultaneously  with  orig|inal 

work,  protection  against  other  translations  ^^  _  a.»8  ufe)  +       SOjcara. 

exactly  that  of  original  work ^M^^AA^■i^■■t■■^■i 

Ex.  4.  If  published  5  years  afterwards    .     .     .  wvsMn^i^SSHHi  ' 

Ex.  5.  If  published  nearly  10  years  afterwards  .  '  "  \ii^^i£SSmmm 

Ex.  6.  Authorized  translation  published  within 

10  years,  but  after  A. 's  death      ....  T(=o)-^jo^ejjr^^ 

(c)  Protection  of  the  original  work  against  translaiions  in  langtuiges  other 

than  German. 

Ex.  7.  If  translated  in  German  only,  protection 
against  other  translations  in  other  lan- 
guages is Nil. 

G.  Lawful  Tbanslations 
(Other  than  authorized  translations  published  within  10  years  of  the  original  work). 
Ex.  1.  Protection  against  suoceedinff  transla- 
tions in  the  same  language,  it  text  be 

different,  is ^{2. 

Ex.  2.  If  translated  by  T.  in  German,  then  ,    _......     .. 

(o)  Protection  in  ita  text y(-T.-.Uf.)+   Wwan. 

(6)  Protection    against    translations    in 

other  languages  is NU. 

D.    Pbotection   in   Txxt  op  Tbakslation 

Ck)MPAIlED  WITH  THAT  IN  THE  ORIGINAL  WoRK. 

Original  work  pub^  1900,  author  dying  1925    .  w^^^USS^d^HfiSiii^ 

Translation  puW  1910,  translator  dying  1946  ^  s^yyy^i^SJSSlii^^iiSS^^ 

E.    Pbotectioh  undeb  the  English  Act  of  1886. 
Ex.  1.  If  translated  in  English  and  published  \        y(=T.*8life)+7yTB. 
within  10  years,  then  protected  in  its  text  >  ^mimm«mi«hb 

from  other  translations  in  any  language  .  )         ^^*  if  longer,  ^^^^ij^jig^^^ 

!s(aTem  of 
A.'8lifeM^7^ 
or,  if  longer,  42  yean,  less  delay  in  iasoing 
traaslation  of  the  original  work. 

Ex.  3.  If   English   translation   not  published  • ' " *  * 

within     10    years,     English    protection 

against  unauthorized  translations  is  .     .  Nil. 
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ddai  cCusage^  of  three  years  (or,  for  dramatic  works,  six 
months)  within  which  he  had  to  exercise  his  right  if  this  was 
not  to  lapse.  Norway  and  Sweden  at  the  present  time  grant 
to  the  author  of  the  original  work,  a  sole  translating  right 
for  ten  years  only ;  ^  but  these  countries  have  refused  to  add 
to  the  difficulties  of  their  position  by  accepting  the  Additional 
Act  of  Paris.  Denmark,  however,  in  entering  the  Inter- 
national Union  in  1903,  accepted  the  Additional  Act,  though 
its  translating  term  was  then  the  same  as  that  of  Norway ; 
with  the  residt  that  early  in  1904  a  new  law  was  passed  to  ex- 
tend this  term  to  the  length  required  by  the  Additional  Act. 

Effect  of  the  Convention  of  1886. — The  net  result  of  the 
Convention  of  1886  in  its  original  form  was  to  give  to  the 
a,uthor  of  a  work  the  right  to  exclude  others  from  translating  it 
during  a  period  of  ten  (clear)  years  ^  from  its  publication, 
irrespectively  of  whether  he  did  or  did  not  exercise  that  right. 
If  he  did  exercise  it,  the  author  was  still  able  to  prevent  the 
making  of  other  translations  for  the  rest  of  the  period  of  ten 
years,  and,  in  addition  to  this,  he  got  (Art.  6)  a  distinct 
right  in  the  literary  form  of  his  translation  for  just  as  long 
a  term  as  if  the  translation  had  been  an  original  work.  That 
is  to  say,  until  the  end  of  the  ten  years  he  had  a  right  to 
prohibit  all  translations  whatever  :  while,  after  this,  he  had  a 

1  In  Norway,  however,  the  author  gets  a  term  of  translating  right  equal  to 
the  full  term  of  copyright,  in  respect  of  translations  published  simultaneously 
with  the  original  work,  or  within  a  year  from  the  publication  of  the  latter. 

2  The  main  disposition  of  Art.  5  is  contained  in  its  first  paragraph,  set  out 
■above.  The  rest  of  the  Article,  which  was  left  untouched  by  the  Additional  Act 
of  Paris,  runs :  '  For  works  published  by  instahnents,  the  period  of  ten  years  does 
not  begin  to  run  until  the  publication  of  the  last  instalment  of  the  original  work. 
For  works  composed  of  several  volumes  published  at  intervals,  as  well  as  for 
reports  or  papers  published  by  literaiy  or  learned  societies  or  by  individuals, 
each  volume,  report,  or  paper,  is,  with  regard  to  the  period  of  ten  yeazs,  con- 
sidered as  a  separate  work.  In  the  cases  provided  for  by  the  present  Article,  the 
^Ist  December  of  the  year  in  which  the  work  was  published  is  considered  as 
the  date  of  publication  for  the  purpose  of  calculating  the  period  of  protection.' 
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right,  for  as  much  of  the  ordinary  term  of  copyright  as  wa& 
left  miexpired  since  the  publication  of  the  translation,  to  pro- 
hibit all  such  translations  as  were  copied  directly  from  hia 
own  rendering,  and  did  not  go  back  to  the  ultimate  source,. 
i.e.  the  original  work.^ 


Terms  op  Translating  Right   under  the   English 
Act  of  1886. 

English  term  exceeded  that  given  by  1886  Convention.— The 

English  International  Act  of  1886  (Sec.  5,  sub-sec.  1),  how- 
ever, went  beyond  the  provisions  of  the  Convention  in  respect 
of  translating  right,  and  gave  to  the  author  the  same  right  of 
preventing  the  production  in  and  importation  into  the  United 
Kingdom  of  unauthorised  translations  of  his  work,  as  of  pre- 
venting the  production  and  importation  of  the  original,  but 
with  the  proviso  that,  if  no  authorised  translation  in  English 
appeared  within  ten  clear  years  from  the  publication  of  the 
original  work,^  the  right  to  prohibit  unauthorised  translations 
should  cease.  It  also  enacted,  by  Sec.  5  (iii),  that  lawfully 
produced  translations  should  have  the  same  protection  as  that 
granted  to  original  works  {i.e.  should  be  protected  against 
copying,  though  not  against  other  translations  directly  made 
from  the  original  work).' 

^  Take  as  an  example  the  case  where  the  author  published  a  translation  three 
years  after  the  publication  of  the  original  work.  For  seven  years  {ue,  until  ten 
years  had  elapsed  since  the  first  appearance  of  the  original)  no  other  person  could 
make  any  translation  whatever.  After  that  time,  anyone  might  translate  from 
the  original :  but  no  peison  might  publish  a  oopy  of  the  author's  translation  in 
any  country,  until  three  years  had  elapsed  from  the  expiration  of  the  copyright 
in  the  original  in  that  country.    See  Diagrams  on  p.  28. 

'  Or  within  any  other  teim  provided  by  the  Order  in  Council. 

3  The  text  of  Sec.  5  of  the  International  Cop^^ht  Act,  1886,  is  as. 
follows :  *  (1)  Where  a  work  being  a  book  or  dramatic  piece  is  first  produced  in 
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Hence,  the  effect  of  the  Act  was :  (1)  to  give  to  the  author 
a  clear  term  of  ten  years,  during  which  he  would  be  pro- 
tected against  all  unauthorised  translations  of  his  work ; 
(2)  upon  the  production  during  that  term  of  an  authorised 
translation  in  English,  to  make  that  exclusive  period  of 
protection  capable  of  extension,  so  as  to  be  co-terminous 
with  the  period  in  the  original  work ;  and  (3)  by  the  side 
of  this,  to  grant  a  right  for  the  ordinary  term  of  an  original 
work  ^  in  the  text  of  every  translation,  whether  made  by  the 
author  himself  or  by  any  others  acting  lawfully. 

Convention  term  extended  by  Additional  Act  of  Paris,  1896. — 
In  its  draft  of  amendments  presented  to  the  Conference  of 
Paris  in  1896,  the  French  Government  proposed  that  the 
term  of  translating  right  under  the  Convention  should  be 
extended  to  cover  the  whole  duration  of  the  copyright  in 
the  original  work ;  or,  if  the  Conference  could  not  agree  to 
such  a  great  advance,  that  the  assimilation  of  the  two  rights 

a  foreign  country  to  which  an  Order  in  Council  under  the  International  Copy- 
right Acts  applies,  the  author  or  publisher,  as  the  case  may  be,  shall,  unless 
otherwise  directed  by  the  order,  have  the  same  right  of  preventing  the  produc- 
tion in  and  importation  into  the  United  Kingdom  of  any  translation  not 
authorised  by  him  of  the  said  work  as  he  has  of  preventing  the  production  and 
importation  of  the  original  work.  (2)  Provided  that  if  after  the  expiration  of  ten 
years,  or  any  other  term  prescribed  by  the  order,  next  after  the  end  of  the  year 
in  which  the  work,  or  in  the  case  of  a  book  pubUshed  in  numbers  each  number 
of  the  book,  was  first  produced,  an  authorised  translation  in  the  English  language 
of  such  work  or  number  has  not  been  produced,  the  said  right  to  prevent  the 
production  in  and  importation  into  the  United  Kingdom  of  an  unauthorised 
translation  of  such  work  shall  cease.  (3)  The  law  relating  to  copyright, 
including  this  Act,  shall  apply  to  a  lawfully  produced  translation  of  a  work 
in  like  manner  as  if  it  were  an  original  work.  (4)  Such  of  the  provisions 
of  the  International  Copyright  Act,  1852,  relating  to  translations  as  are 
unrepealed  by  this  Act  shall  apply  in  like  manner  as  if  they  were  re-enacted  in 
this  section.' 

1  Not  of  the  original  work,  for,  after  the  copyright  in  this  had  determined, 
there  would  stiU  be  a  period,  varying  in  length  with  the  time  when  the  transla- 
tion was  issued,  during  which  the  translation  would  be  protected  in  its  text ; 
the  two  would  coincide  in  the  solitary  case  where  the  author  published  a  transla- 
tion at  the  same  time  as  his  original  work.    See  Diagrams  on  p.  328. 
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fihould  be  made  conditional  upon  the  exercise  of  his  right 
by  the  author  during  a  restrictive  translating  period  {ddai 
d^usage)  of  twenty  years  from  the  first  publication  of  the 
original  work.  Germany,  which,  having  then  a  very  small 
domestic  term  of  translating  right,  was  contemplating  the 
extension  of  this  to  equal  the  duration  of  the  copyright  in 
the  original  work,^  lent  its  support  to  the  proposal  for  complete 
assimilation.  Great  Britain,  however,  in  view  of  the  state  of 
its  law,  as  set  out  above,  stood  in  the  way  of  this,  urging 
that  its  adoption  would  have  the  effect  of  preventing  new 
"States  from  joining  the  Union.  In  the  result,  the  Conference 
accepted  an  Article  framed  on  the  lines  of  the  English  Inter- 
national Act  (Sec.  5).  This,  as  has  been  pointed  out  before, 
provides  for  the  assimilation  of  translating  right  to  the  copy- 
right in  the  original  work,  subject  to  a  restrictive  translating 
period  of  ten  years. 

Difference  between  the  existing  Intematlonal  Bnle  and  the 
Englinh  mle. — The  only  substantial  difference  in  effect  between 
the  provision  of  the  Convention  and  that  of  the  English  Act  is 
that,  while  the  latter  will  apparently,  for  the  remainder  of  the 
term  of  copyright,  protect  a  work  of  which  an  authorised 
translation  in  English  has  appeared  during  the  restrictive 
period  of  ten  years  against  other  translations  in  any  language 
whatever,  the  Convention  as  revised  protects  works  of  which 
authorised  translations  have  appeared  during  the  restrictive 
period,  against  other  translations  in  the  same  language  only.^ 
In  the  case  of  a  translation  appearing  in  English  within  the 

^  This  extenmon  has  since  been  carried  out  by  the  Act  of  the  19th  June,  1901 
<8ec.  12). 

2  8ee  Diagrams  on  p.  328.  A  minor  point  of  difference  is  that  for  a  book 
published  in  numbers  the  English  Act  dates  the  restrictive  period  separately  for 
each  number  from  the  time  of  its  publication,  while  the  Convention,  both  in  its 
original  and  in  its  revised  form,  dates  the  restrictive  period  for  the  work  as  a 
whole  from  the  publication  of  the  last  number. 
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restrictive  translating  period,  the  Convention  would  therefore 
only  extend  to  prevent  other  translations  in  that  language, 
whilst,  on  the  other  hand,  in  the  ease  of  a  translation  appearing 
in  any  other  language  than  English,  it  would  nevertheless 
require  England  to  forbid  other  translations  in  the  same 
tongue. 


CHAPTER  IV. 
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SECTION  I. 

VARIOUS  DEGREES  OF  PROTECTION  ACCORDED, 

The  need  for  a  genera]  definition — Protection  of  *  literary  and  artistic 
works* — National  views  differ  as  to  the  character  of  various  works — 
Special  treatment  accorded  to  certain  works — ^The  various  modes  of  treat- 
ment adopted — ^The  Convention  divides  works  into  three  classes. 

The   Need  for  a   General  Definition. 

Protection  of  <  Literary  and  Artistic  Works.*— The  Inter- 
national Union,  as  the  Convention  sets  out  in  Art.  1,  has  for 
its  object  the  protection  of  '  the  rights  of  authors  over  their 
literary  and  artistic  works .^  It  is  essentially  a  Copyright 
Union,  and  so,  while  all  works  susceptible  of  copyright  fall 
within  its  range,  it  does  not  concern  itself  with  any  others. 
If  then  the  phrase  'artistic  works'  be  taken,  in  the  broad 
sense,  to  include  musical  and  dramatic  productions,  the  state- 
ment in  the  opening  Article  adequately  expresses  the  aim  and 
functions  of  the  Union. 
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HatLonal  views  differ  as  to  the  eharaoter  of  Tarious  works. — 
The  varying  tastes  and  modes  of  thought  of  different  countries 
naturally  lead  them  to  place  the  same  species  of  work  in 
different  categories  :  so  that  while  one  State,  such  as  Germany, 
makes  incorporation  into  an  industrial  work  the  criterion  of 
the  industrial  character  of  an  ambiguous  work,  such  as  a 
chromo-lithograph,  another,  like  France,  makes  the  question 
depend  upon  whether  the  work  itself  is  employed  for  industrial 
purposes.  ^ 

Such  inevitable  divergences  of  view  presented  some  difficulty 
to  the  framers  of  the  Convention.  It  seemed  hardly  just  to 
allow  a  member  of  the  Union  to  refuse  protection  to  a  work 
generally  adjudged  literary  or  artistic,  on  the  plea  that  its  own 
law  took,  if  not  an  unenlightened,  at  any  rate  an  anomalous, 
view  of  the  matter.  The  difficulty  was  met  by  the  insertion 
of  a  comprehensive  definition  of  'literary  and  artistic  works' 
in  Art.  4  of  the  Convention.*  The  question  of  the  precise 
relation  of  this  definition  to  the  rule  of  Art.  2,  that  the  rights 
to  be  accorded  by  each  country  to  authors  of  works  protected 
by  the  Convention  shall  be  those  which  by  its  domestic  law  it 
grants  to  natives,  will  be  discussed  in  a  subsequent  section. 
It  is  sufficient  here  to  say  that  the  express  inclusion  of  Art.  4 
in  the  Convention  shows  that  the  definition  therein  contained 
was  meant  to  take  effect  as  a  rule,  binding  either  legally  or 
morally* 

*  This  latter  view,  however,  is  a  subject  of  controversy  even  in  France. — 
Bee  Ze  Droit  eTAuteur,  1899,  pp.  132,  133,  also  the  French  case  MayU  Sont  v, 
Zandsberfff  reported  in  the  same  volume,  p.  134. 

'  *  The  expression  '<  literary  and  artistic  works ''  comprises  books,  pamphlets, 
and  all  other  writings ;  dramatic  or  dramatioo-musical  works,  and  musical  com- 
positions, with  or  without  words;  works  of  design,  painting,  sculpture,  and 
engraving ;  lithographs,  illustrations,  geographical  charts ;  plans,  sketches,  and 
plastic  works  relating  to  geography,  topography,  architecture,  or  to  the  sciences 
in  general ;  finally,  every  production  whatsoever  in  the  literary,  scientific,  or 
artistic  domain  which  can  be  published  by  any  mode  of  impression  or  repro- 
duction whatever.' — Art.  4,  Beme  Convention. 
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The  Special  Treatment  Accorded  to  Certain 

Works. 

The  yarionB  modes  of  tTeatment  adopted. — In  respect  of  cer- 
tain matters,  however,  such  as  photographs,  the  views  and 
opinions  of  the  members  of  the  Union  were  fomid  to  be  so 
much  at  variance  that  it  became  necessary  definitely  to  con- 
cede to  each  country  the  right  to  deal  with  them  in  the  manner 
adopted  by  its  domestic  law.  The  Convention  expressly  recog- 
nises the  doubtful  claim  to  copyright  of  these  debated  works, 
and,  refusing  to  set  up  a  common  standard,  requires  each 
country  to  regulate  its  international  protection,  by  the  rules  of 
its  ordinary  domestic  law. 

Certain  other  classes  of  works  are,  with  or  without  con- 
ditions, specifically  deprived  of  protection,  as  is  the  case  with 
the  several  kinds  of  newspaper  matter  mentioned  in  Art.  7. 
Rightly  or  wrongly,  these  are  regarded  as  cosmopolitan  pro- 
perty, and  their  difiusion  throughout  the  world  is  considered 
to  stand  precedent  in  importance  to  the  creative  interest  of 
the  individual  author  in  the  particular  form  in  which  he  has 
clothed  them. 

In  the  last  place,  there  are  certain  derivative  works, 
i.e.  works  which,  while  original  in  form,  derive  their  sub- 
stance directly  from  other  works  previously  published.  Of  this 
nature  are  translations  and  photographs  of  works  of  art.  The 
anomalous  character  of  such  works — ^from  one  point  of  view 
original,  and  from  another  unoriginal — coupled  with  their 
paramoimt  international  importance,  entitled  them  to  special 
treatment ;  and  so  the  Convention  has  specifically  assured  to 
them  an  absolute  protection. 

These  derivative  works  are  merely  particular  cases  of  the 
works  embraced  in  Art.  4.     If  that  Article  is  legally  binding. 
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their  peculiar  mode  of  creation,  which  might  give  rise  to 
doubt,  accounts  for  their  special  treatment ;  while,  if,  on  the 
other  hand,  the  general  definition  of  'literary  and  artistic 
works '  has  only  a  moral  force,  they  doubtless  owe  their  special 
legal  protection  to  the  fact  that  they  are  objects  which  have 
pre-eminent  claims  to  international  recognition. 

The  Convention  divides  Works  into  three  dasses.— Putting 
aside  such  works  as  these  for  the  moment,  the  Convention 
deals  with  the  works  which  fall  within  its  scope  in  three 
distinct  ways  : 

(1)  The  majority  it  includes  in  the  general  definition  of 
Art.  4,  and  (according  to  the  view  taken  of  the  force  of 
that  Article)  either  protects  directly  or  holds  out  as  objects 
worthy  of  general  protection  ; 

(2)  As  to  several,  it  expressly  permits  each  country  to 
decide  for  itself  whether  they  shall  be  protected  or  not, 
according  to  the  rule  applied  in  the  case  of  domestic  works  ; 
and 

(3)  A  few  it  specifically  deprives  of  protection. 

In  order  to  estimate  accurately  the  material  results  of  these 
differences  in  mode  of  treatment,  it  is  necessary  first  to 
examine  Art.  4,  which  has  also  an  independent  importance,  in 
that  it  affects  to  determine  the  range  of  the  whole  Convention. 
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SECTION  n. 

THE  GENERAL  DEFINITION  OF  ARTICLE  4. 

The  form  of  tlie  Article — Five  classes  of  works  enumerated — ConcludiDg 
definition—History  of  Article  4 — Meaning  of  enfin — Defects  of  the  defi- 
nition— Ambiguity  of  the  Article — Its  force — D'Orelli's  view  that  it  is  part 
of  the  jus  cogem  minimum — The  opposite  view — Intermediate  theories  of 
Darras  and  Kohler — ^Criticism  of  Kohlcr's  view — Criticism  of  Darras*  view — 
Criticism  of  D'Orelli's  view — ^The  special  treatment  of  photographs  and 
choregraphic  works — The  true  object  of  Article  4 — Effect  of  Article  4 
on  domestic  legislation. 

The  FORM  OF  the  Article. 

Five  Classes  of  Works  enumerated. — A  reference  to  Art,  4 
will  show  that  in  form  it  clumsily  combines  enumeration 
with  definition  proper.  It  begins  with  a  statement  that  the 
expression  'literary  and  artistic  works'  comprehends  the 
following  five  classes  of  works  :  (i)  books,  pamphlets,  and  all 
other  writings  ;  (ii)  dramatic  or  dramatico-musical  works  and 
musical  compositions  with  or  without  words ;  (iii)  works  of 
design,  painting,  sculpture,  and  engraving ;  (iv)  lithographs, 
illustrations,  geographical  charts ;  and  (v)  plans,  sketches, 
and  plastic  works,  relating  to  geography,  topography,  architec- 
ture, and  the  sciences  in  general. 

Concluding  Definition. — Then,  any  lacttnae  which  might  be 
found  in  this  enumeration  are  provided  for  by  a  generalisa- 
tion of  the  whole  class,  the  species  of  which  have  just 
been  set  forth  :  *  Finally,  every  production  whatsoever  in 
the    literary,   scientific,   or    artistic    domain    which    can    be 
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published  by  any  mode  of  impression  or  reproduction  what- 
ever.' * 

History  of  Artiele  4. — Little  discussion  was  expended  on  the 
wording  of  the  Article  at  the  Conferences  of  Berne.  It  is 
substantially  a  reproduction  of  Art.  1  of  the  Franco-Gennan 
Treaty  of  1883,  and  of  the  Franco-Italian  Treaty  of  1884.=^ 
The  Conferences  allowed  themselves  to  be  guided  by  the 
experience  of  former  negotiators,  and  did  not  undertake  the 
task  of  framing  a  new  definition  for  themselves.  The  Article 
in  the  Swiss  Federal  draft  was  accepted  almost  as  it  stood, 
the  only  amendments  being  the  insertion  of  ^  illustrations '  and 
Aplastic  works  relating  to  geography,  topography,  architec- 
ture, or  to  the  sciences  in  general.'  These  additions  were 
suggested  by  a  question  in  the  list  submitted  by  the  German 
delegates.  Article  4  of  the  Convention  has  since  been 
substantially  reproduced  in  several  treaties,'  and  domestic 
codes.^ 

if^ntt^y  of  *  Enfln.' — The  official  English  translation  of  the 
Convention  renders  the  word  eji/in  by  the  phrase  *in  fact,' 
This,  however,  seems  to  misrepresent  the  intention  of  the 
Conferences  of  Berne.     If  the  general  definition  is  introduced 

1  The  original  French  of  the  Article  is  as  follows :  *  L*expre8sion  ^*  wiivres 
litt^ires  et  artistiques,**  comprend  les  livres,  brochures,  on  tons  autres  Merits ; 
lea  oenvres  dramatiques  on  dramatioo-musicales,  les  compositions  musicales  avec 
ou  sans  paroles ;  les  oeuvres  de  dessin,  de  peinture,  de  sculpture,  de  gravure ; 
les  lithographies,  les  illustrations,  les  cartes  geographiques ;  les  plans,  croquis  et 
ottvrages  plastiques,  relatifs  h  la  gtographie,  k  la  topographic,  h  Parchitecture  ou 
aux  sciences  en  g^^ral ;  enfin  toute  production  quelconque  du  domaine  litt^raire, 
sdentifique  ou  artistique,  qui  pourrait  etre  public  par  n*importe  quel  mode 
d'impression  ou  de  reproduction.* 

'  The  alterations  are  the  insertion  of  *■  with  or  without  words  *  after  '  musical 
compositions  * ;  the  substitution  of  '  sciences  in  general '  for  *  natural  sciences,* 
and  the  insertion  in  the  last  clause  of  the  Article  of  the  words  '  which  can  be 
published  by  any  mode  of  impression  or  reproduction.* 

'  £,ff.  the  Montevideo  Convention,  1889  (Art.  6),  and  the  Treaty  between 
England  and  AoBiria  of  1893  (Art.  4). 

*  E.p.  those  of  Monaco  and  Tunis. 
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by  the  phrase  *  in  fact,'  it  loses  a  great  deal  of  its  force.  It 
was  intended  to  do  more  than  merely  sum  up  the  preceding 
enumeration — the  object  was  to  widen  the  scope  of  this. 
Otherwise  there  would  be  little  reason  in  making  the  objects 
comprised  in  the  enumeration  anything  more  than  mere 
examples  of  the  definition.  The  enjin  can  only  be  properly 
rendered  by  some  connective  word  like  *  finally.'^ 

Art.  4  includes  five  specific  classes  of  works,  and  then,  to 
provide  for  possible  omissions,  a  comprehensive  descriptive 
clause  is  inserted,  embracing  other  modes  of  perpetuating  the 
results  of  intellectual  labour,  perhaps  not  yet  devised. 

Defects  of  the  DefinitioiL — In  itself,  the  enumeration  of  Art.  4 
is  unobjectionable.  It  is  clear,  precise,  and  comprehensive. 
The  same  cannot  be  said  of  the  definition,  which  errs  in 
that,  attempting  to  interpret  the  expression  *  literary  and 
artistic  works,'  it  contains  the  terms  to  be  defined  (*  liter- 
ary'  and  'artistic') — adding  the  limitation  to  *  every  pro- 
duction which  can  be  published  by  any  mode  of  impression  or 
reproduction  whatever '  instead  of  an  explanation — and  offers 
no  sufficient  test  by  which  the  objects  comprised  by  those 
tenns  can  be  ascertained. 

Ambignity  of  the  Article. — A  more  serious  objection  to  the 
Article  lies  in  the  ambiguity  which  results  from  this  very 
coupling  of  enumeration  with  definition.  There  is  considerable 
diflSculty  in  determining  the  relative  importance  of  the  two 
modes  of  expression.  It  may  at  once  be  admitted  that  no 
such  recital  of  species  as  that  aimed  at  by  the  authors  of  the 
Convention  can  be  altogether  exhaustive,  and  that,  conse- 
quently, if  the  method  of  enumeration  is  to  be  employed,  some 
general  clause  is  necessary,  to  cover  those  cases  that  have  been 

*  I'^is  was  the  opinion  of  such  authoritiep  na  AfM.  Broz,  Ponillet,  and  Lormina, 
;i«  appears  from  remarks  made  by  them  at  the  Conference  of  the  International 
Literary  and  Artistic  Association  at  Berne  in  1889. 
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omitted  through  oversight,  or  through  inability  to  forecast  the 
future  development  of  thought  and  ideas.  But  to  throw  such 
a  general  clause  into  the  form  of  a  definition  is  directly  to 
impair  the  validity  of  the  enumeration,  while,  at  the  same 
time,  the  employment  of  a  definition  in  such  a  connection  de- 
prives it  of  the  intrinsic  force  that  it  would  otherwise  have.  A 
country  may  regard  a  class  of  works  specifically  mentioned  in 
the  enumeration  as  out  of  the  literary,  scientific,  or  artistic 
domain,  and  in  such  a  case  may  well  refuse  it  protection,  on 
the  ground  that  the  definition  is  paramount,  and  that  the 
enumeration  is  meant  only  to  illustrate  its  effect. 

Thus  the  French  Court  of  Cassation  in  May^s  Sons  v.  Lands- 
hcrg^  15th  June,  1899,^  gave  as  one  of  its  grounds  for  rejecting 
an  appeal  against  a  judgment  of  the  Court  of  Douai,  which 
refused  international  protection  to  German  chromo-lithographs, 
*That  even  if  this  Article  (4)  of  which  the  object  is  to  define 
the  expression  "literary  and  artistic  works,"  contains  an 
enumeration  of  works  of  this  kind,  amongst  which  works  of 
design  and  of  painting  are  included,  this  enumeration  is  not 
restrictive  and  is  not  of  an  imperative  and  absolute  character ; 
indeed,  the  last  paragraph  of  Art.  4  indicates  that  the  Con- 
vention is  to  be  applicable  to  every  production  whatsoever 
in  the  literary,  scientific,  or  artistic  domain  which  can  be 
published  by  any  mode  of  impression  or  reproduction  what- 
ever, and  the  application  of  the  Convention  is  always  subject 
to  one  condition,  viz.  that  the  work  is  a  literary  or  artistic 
work;  it  is  only  to  protect  works  of  this  character  that  the 
treaty  of  Berne  has  been  concluded;  and  hence  it  is  not 
enough  that  a  publisher  should  present  any  design  whatever 
in  order  to  be  in  a  position  to  claim  the  l^encfit  of  the  treaty, 
which  can  only  be  accorded  to  him  if  the  design  produced  is 
an  artistic  work.' 

»  See  Le  Droit  d'AtUeitr,  18»9,  p.  134. 
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It  has  been  urged  that  this  reading  of  Art.  4  is  wrong ;  ^ 
but  in  any  case  it  is  clear  that  the  peculiar  form  in  which 
that  Article  is  couched  is  itself,  in  part  at  least,  responsible 
for  the  ambiguity  which  rendered  such  a  construction  possible. 

On  the  other  hand,  a  country  might  justifiably  take  the 
view  that  the  definition  was  meant  simply  to  provide  for 
lacunae  in  the  eniuneration,  and  therefore  that  objects  com- 
prised in  the  wording  of  the  former  are  not  entitled  to 
protection,  unless  they  are  either  specially  mentioned  in  the 
latter  or  are  akin  to  some  object  that  is  so  mentioned.  The 
definition  would  thus  be  construed  narrowly  as  a  sort  of  ampli- 
fication of  the  enumeration;  and  the  fact  that  a  work  was 
considered  to  be  in  the  literary,  scientific,  or  artistic  domain 
would  not  of  itself  be  enough  to  secure  it  protection.  There 
is  little  to  be  said  in  favour  of  either  of  these  two  readings 
of  Art.  4.  It  is  sufficient  here  to  point  out  that  both  are 
possible. 

The  Force  of  Article  4. 

The  objections  to  the  form  of  Art.  4  hold  good  whatever 
its  actual  force.  If  it  imposes  on  every  Union  country  an 
obligation  to  protect  all  the  works  it  comprises,  its  faults 
provide  an  excuse,  if  not  a  justification,  for  the  withholding  of 
protection  from  some  of  these ;  while  if  its  object  is  merely  to 
indicate  the  sense  attached  by  the  International  Union  as  a 
whole  to  the  phrase  '  literary  and  artistic  works,'  its  ambiguity 
prevents  it  from  adequately  fulfilling  its  purpose.  Assuming, 
however,  that  the  meaning  of  the  Article  may  be  definitely 
ascertained,  there  yet  remains  the  diflliculty  of  determining  the 
extent  to  which  it  is  binding. 

The  clear  object  of  the  Union  (Art.  1  of  the  Convention) 

^  Bee  Le  Dnnt  tTAuteur,  1899,  pp.  130  eeq. 
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is  to  protect  Hhe  rights  of  authors  over  their  literary  and 
artistic  works.'  Art.  4  affects  to  determine  the  meaning 
of  literary  and  artistic  works.  Is  it  then  part  of  the^M^  cogens 
minimum  of  the  Convention--does  it  compel  the  countries  of 
the  Union  to  grant  protection  to  the  works  it  comprises, — 
or  does  its  force  in  any  way  fall  short  of  this  ? 

D'Orelli's  view  that  the  Article  is  part  of  the  'jus  oogens  mini- 
mum.' — Upon  this  question  several  theories  have  been  put  for- 
ward. On  one  side  the  extreme  view  was  taken  by  the  late  M. 
D'Orelli,  formerly  Professor  of  law  in  the  University  of  Ziirich, 
who  was  one  of  the  Swiss  delegates  to  the  Berne  Conferences  of 
1884  and  1885.  According  to  his  interpretation,  Art.  4  is  part 
of  ihe  jus  cogens  minimum  of  the  Convention,  both  its  parts 
are  equally  obligatory,  and  all  members  of  the  Union  are 
obliged,  not  merely  to  recognise  its  validity  as  a  definition 
of  literary  and  artistic  works,  but  to  give  protection  to  all  the 
works  it  comprises,  independently  of  the  state  of  their  domestic 
law,  and,  presumably,  also  of  that  of  the  country  of  origin.^ 
This  in  spite  of  the  rule  of  Art.  2  which  exacts  from  each 
coimtry  merely  the  same  protection  for  the  works  of  Unionist 
authors  as  that  granted  to  natives  by  the  domestic  law,  and 
limits  the  duration  of  protection  by  the  period  given  by  the 
coimtry  of  origin.  As  regards  that  Article,  it  is  to  be 
presumed  that  D'Orelli  held  that  its  function  was  merely  to 
determine  the  kind  and  amount  of  protection  to  be  given, 
while  the  question  whether  protection  should  be  given  at  all 
was  to  be  decided  by  Art.  4  alone. 

In  this  view  every  State  is  supposed  to  give  some  domestic 
protection  to  the  '  literary  and  artistic  works '  of  Art.  4,  and 
the  fact  that  it  does  not  do  so  is  not  to  entitle  it  to  neglect  the 

^  As  to  the  law  of  the  country  of  ongin  the  position  taken  up  by  D'Orelli  in 
not  clear  from  his  urticloH  (cited  below)  in  2>  Droit  d^Autrur ;  but  M.  Darras, 
whose  theory  is  a  modification  of  that  put  forward  by  D'Orelli,  holds  that,  »o  far 
as  Art.  4  is  obligatory,  it  is  independent  of  all  domestic  law. 
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international  duties  which  it  has  implicitly  pledged  itself  to 
perform  by  subscribing  to  an  Article  purporting  to  determine 
the  scope  of  the  Convention. 

This  theory  was  suggested  in  an  imdeveloped  form  by 
M.  D'Orelli  at  the  second  sitting  of  the  Berne  Conference  of 
1885,  when  the  draft  of  Art.  4  was  under  discussion.  France 
had  proposed  that  photographs  should  be  included  in  the 
enumeration  of  the  Article,  and  Italy  had  made  a  similar 
suggestion  with  regard  to  choregraphic  works.  Upon  a  state- 
ment by  M.  Reichardt,  the  German  delegate,  to  the  effect 
that,  since  its  law  did  not  regard  photographs  as  artistic  works, 
Germany  could  not  consent  to  this,  MM.  Renault  and 
Lavoll^e,  the  French  delegates,  remarked  that  they  did  not 
see  how  any  inconvenience  would  result  to  that  country  from 
the  inclusion  of  the  works  in  question,  since  Art.  4  was 
entirely  subordinate  to  Art.  2,  and  therefore  no  country 
was  obliged  to  grant  international  protection  to  works  of 
Art.  4  unprotected  by  its  domestic  law.  In  reply,  M.  D'Orelli, 
with  M.  Reichardt,  stated  that  he  considered  Art.  4  to 
be  absolutely  impemtive.  Sir  Henry  Bergne,  who  repre- 
sented England,  thereupon  suggested  that  a  general  definition 
would  be  preferable  to  the  enumeration  contjiined  in  that 
Article.^  Ultimately  photographs  were  dealt  with  separately, 
though  it  is  doubtful  whether  this  fact  can  be  taken  to 
imply  adhesion  on  the  part  of  the  Conference  to  M.  D'Orelli's 
views.  The  whole  discussion  is  valuable,  as  illustrating  the 
position  taken  up  by  the  various  countries,  and  the  division 
of  opinions  which  lias  prevailed  from  the  first.* 

The  opposite  view. — The  theory  which  stands  at  the  oppo- 
site extreme  from  that  of  D'Orelli  seems  to  have  been  held  by 

^  See  Actc8  de  la  Confercna^  de  Jicrm'y  1886,  p.  22. 

2  See  Le  Droit  d^Auteur^  1889,  p.  2,  and  1891,  p.  16,  for  a  subseqaent 
Btaiement  of  D^OreUi's  view. 


Bee.  U.]  THE  GENERAL  DEFINITION  OF  ^UiTICLE  4.  346 

the  French  delegates.  According  to  this,  Art.  4  merely  states 
the  scope  which  it  was  intended  that  the  Convention  should 
have :  all  members  of  the  Union  are  required  to  recognise 
that  the  works  comprised  in  the  Article  are  objects  to  which 
the  Convention  applies,  but  from  the  very  fact  that  the  Con- 
vention, and  with  it  the  rule  of  Art.  2,  applies  to  them,  no 
country  is  bound  to  grant  international  protection  to  any  of 
these  objects,  unless  by  its  national  law  it  protects  domestic 
works  of  the  same  character. 

The  force  of  the  authoritative  interpretation  of  'literary 
and  artistic  works'  is  thus  rather  to  prevent  any  State  of 
the  Union,  which  by  its  domestic  law  grnnts  protection 
to  works  of  a  given  character  as  literary  or  artistic,  from 
refusing  them  international  recognition  on  the  groimd  that 
such  works  are  outside  the  protection  of  the  Convention, 
than  to  compel  any  State  which  excludes  such  works  by  its 
domestic  law  to  concede  such  recognition  on  the  ground  that 
the  Convention  expressly  requires  it. 

Darraa  oonsiders  that  the  ennmeratioii  alone  is  binding. — 
Reason  will  be  adduced  later  for  the  belief  that  this  view  is 
the  right  one.  Meanwhile  two  intermediate  theories  must  be 
noticed  and  dismissed.  MM.  Darras,^  Nicolau,^  and  others,^ 
hold  that  the  enumeration  of  Art.  4  is  part  of  the  jus  cogens 
minimum  oi  the  Convention,  and  is  binding  on  all  countries 
irrespective  of  the  state  of  their  domestic  law,  and  of  that  of 
the  country  of  origin  of  the  work,  while  the  definition — ^the 
enjin  clause — is   so   general  that  it  is  practically  subject  to 

*  Dii  Droit  des  AtUeun  et  des  ArtUteSy  pp.  635,  636. 

*  Nicolau,  La  Propriete  litteraire  et  artxstique.y  p.  79. 

»  ITic  view  taken  by  the  Iiilcniational  Office  seems  to  be  that,  without  regard 
to  the  state  of  their  domestic  law,  countries  are  obliged  to  protect  all  works 
specifically  mentioned  in  Art.  4  which  are  protected  in  the  country  of  origin — 
while,  for  other  works,  protection  need  be  granted  only  if  the  domestic  laws  of 
the  foreign  countrj'  and  the  country  of  origin  agree  in  recognising  their  copy- 
right character.-  See  Le  l/roit  d'Autmr,  1899,  pp.  132,  133  ;  and  1900,  p.  35. 
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the  rules  of  Art.  2,  assimilating  international  protection  in  each 
country  to  that  given  to  native  authors,  and  limiting  it  by  that 
of  the  country  of  origin  in  respect  of  duration  and  conditions 
and  formalities. 

Kohler  adopts  interpretation  of  Country  of  Origin. — M.  Kohler^ 
would  make  the  rule  as  to  the  country  of  origin  absolute  in 
every  case,  so  that  no  work  comprised  in  Art.  4  should  gain 
protection  in  any  country,  unless  it  was  protected  (as  a  literary 
or  artistic  work)  in  its  country  of  origin.  On  the  other  hand, 
all  works  comprised  in  Art.  4  which  satisfied  the  condition  of 
protection  in  the  country  of  origin  would  be  entitled  to  pro- 
tection throughout  the  Union,  even  in  countries  which  refuse  to 
recognise  the  literary  or  artistic  character  of  similar  domestic 
works. 

Criticism  of  Kohler's  view* — The  cardinal  objection  to  these 
two  theories  is  that  they  attach  varying  degrees  of  importance 
to  different  parts  of  the  same  Article.  M.  Darras  treats  the 
enimieration  of  Art.  4  in  one  way  and  the  definition  in 
another,  while  M.  Kohler  does  the  same  in  respect  of  the  two 
rules  of  Art.  2,  that  international  protection  in  each  country  is 
to  follow  domestic  protection  and  that  it  is  to  be  limited  as 
regards  conditions  and  formalities,  and  duration,  by  the  rules 
in  force  in  the  country  of  origin. 

The  latter  assumption  is  ^^dthout  any  support  whatever  from 
the  wording  of  Art.  2.  No  doubt  it  is  a  fundamental  principle 
of  the  Convention  that  no  w^ork  which  is  unprotected,  or  which 
has  ceased  to  be  protected,  in  its  country  of  production  shall 
enjoy  protection  internationally  ;  but,  with  equal  certainty,  it 
is  a  fundamental  principle  of  the  Convention  that  a  work  pro- 
tected by  it  shall  only  enjoy  in  each  country  the  ordinary 
domestic  rights.     If  then  Art.  4  is  regarded  as  impei'atively 

*  Diff  Immaterinlgiitrr  im  inttrnationalcn  Rrcht  {Zeitschrift  fur  wternat.  Private 
tmd  Strafreeht),  1896,  p.  350,  cited  in  Le  Droit  (TAuteury  1899,  p.  132. 
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demanding  international  protection  for  the  works  it  compriseB, 
why  should  its  inconsistency  with  both  rules  of  Art,  2  be 
explained  at  the  expense  of  one  and  not  at  that  of  the  other  ? 
Why  should  it  be  incumbent  on  a  country  to  protect  one  of 
the  works  of  Art.  4  when  the  sum  of  the  rights  which  are 
granted  to  natives  in  such  a  work  stands  at  zero,  and  not 
when  the  period  of  protection  conceded  in  the  country  of 
origin  stands  at  zero  ? 

Critioiciii  of  Darraa*  view. — For  M .  Darras  there  is  more  to 
be  said.  The  anomalous  form  of  Art.  4  does  afford  some 
justification  for  supposing  that  its  two  parts  were  meant  to 
have  different  degrees  of  binding  force,  and  if  M.  Darras  went 
only  so  far  as  to  assert  that,  both  parts  being  imperative,  the 
vagueness  of  the  latter  allows  of  considerably  more  latitude  of 
interpretation  on  the  part  of  the  various  domestic  tribunals 
than  is  possible  with  the  former,  he  would  doubtless  receive 
the  cordial  support  of  those  who  believe  that  the  result  of 
Art.  4  is  to  do  more  than  merely  interpret  Miterary  and 
artistic  works '  ;  although  in  that  case  his  theory  would  consist 
simply  in  a  statement  of  the  obvious.  He  seems,  how- 
ever, to  go  further ;  for  he  says  definitely  ^  that,  in  his 
opinion,  while  the  works  mentioned  in  the  enimieration  are 
to  receive  an  absolute  protection,  those  embraced  in  the 
definition  ^  need  be  protected  only  if  the  laws  of  the  countries 
of  origin  and  of  importation  are  agreed  in  safeguarding  the 
rights  in  them.' 

In  order  to  confute  this  theory,  it  seems  sufiicient  to  say 
that,  whatever  the  difference  in  form  between  the  two  parts 
of  Art,  4,  they  are  both  employed  in  the  elucidation  of  the 
phrase  '  literary  and  artistic  works,'  that  there  is  nothing  in 
the  Convention  to  justify  the  attaching  to  them  of  any  differ- 
ence in  binding  force,  and  that,  on  the  contrary,  the  introduction 
1  Damw,  Du  Droit  des  Auteurt  et  det  ArtUtet^  p.  636. 
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of  the  definition  bj  the  word  enfin  goes  to  show  that  it 
was  intended  as  a  summation  of  and  complement  to  the  series 
of  works  mentioned  in  the  enmneration.  M.  Darras  indeed 
practically  admits  as  much  when  he  treats  ^  a  similar  Article  in 
the  Franco-German  agreement  of  1883  as  forming  one  homo- 
geneous whole. 

CriticuiiL  of  D'Orelli's  view. — We  may  then  conclude  that 
Art.  4  must  be  regarded  as  'all  of  a  piece,'  and,  the  way 
being  thus  cleared,  may  proceed  to  consider  whether,  in 
conjunction  with  Art.  1  or  Ai*t.  2,  or  both  of  them,  it  has,  as 
D'Orelli  thought,  the  effect  of  compelling  protection  for  the 
works  it  comprises.  Its  mode  of  expression — *the  phrase 
"literary  and  artistic  works"  comprises^  etc' — is  certainly 
that  of  a  definition  ;  and,  as  a  definition,  it  may  be  part  of  the 
Convention ^M^  cogens  minimum  without  having  the  substantive 
force  that  D'Orelli  attributed  to  it.  That  is  to  say,  it  may 
impose  on  all  Union  countries  an  absolute  obligation  to  regard 
all  the  works  it  comprises  as  *  literary  and  artistic  works'  for 
the  purpose  of  the  Convention  without  imposing  on  those 
coimtries  any  further  obligation  to  protect  such  works. 

By  itself,  this  is  all  it  affects  to  do ;  and  any  attempt  to 
give  it  a  greater  force  must  be  based  upon  a  combination  of  it 
with  other  articles  of  the  Convention.  The  only  Articles  that 
can  be  used  to  fomi  such  a  combination  are  Arts.  1  and  2. 
Now  Art.  1  determines  the  function  of  the  Union  as  Hhe 
protection  of  the  rights  of  authors  over  their  literary  and 
artistic  works ' ;  but  this  is  only  a  general  statement  of  the 
aim  of  the  Union,  and  does  not  of  itself  impose  any  obligation 
upon  its  members.  The  binding  provisions  of  the  agreement 
are  contained  in  the  subsequent  Articles.  Art.  2,  §  1  nms  : 
'Authors  belonging  to  any  country  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy  in  the  other  countries  for 

^  Darras,  Du  Droit  det  Autetirs  H  des  Artistei,  pp.  535,  579. 
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their  works,  whether  unpublished  or  published  for  the  first 
time  in  one  of  those  coiintries,  the  rights  that  the  respective 
laws  do  now  or  may  hereafter  grant  to  natives.^  Art.  4 
defines  what  is  meant  by  '  their  works,'  but  it  is  clear  that 
-  works  as  thus  defined  only  gain  in  each  country  the  same  rights 
as  are  conceded  to  natives.  In  order  to  support  D'Orelli's  theory 
it  is  necessary  to  assume  that  this  rule  of  Art.  2  applies  only 
to  the  mode  in  which  protection  is  to  be  enforced,  and  has 
nothing  to  do  with  the  giving  or  withholding  of  protection 
itself.  But  if  Art.  2  does  not  confer  protection,  no  other  Article 
does  ;  and  it  is  almost  incredible  that  such  a  crucial  matter  as 
the  general  rule  of  protection  should  be  left  to  be  deduced  by 
implication,  to  say  nothing  of  the  fact  that  no  rational  ground 
for  implication  of  the  sort  can  be  found  in  any  part  of  the 
Convention. 

On  the  other  hand,  if  Art.  2  is  simply  regulatory,  it  is  strange 
that  it  should  proceed  directly  by  way  of  conferring  rights, 
instead  of  by  way  of  stating  how  far  rights  conferred  else- 
where are  to  extend.  This  being  so,  a  country  surely  cannot 
be  blamed  if  it  takes  Art.  2  to  mean  what  it  says,  and  if,  in 
the  absence  of  any  other  provision  exacting  protection,  it  con- 
siders that  it  has  fulfilled  its  international  duties  (except  in 
certain  matters  of  detail,  e.g.  translations,  specifically  regulated 
by  other  articles)  when  it  has  freely  extended  the  benefit  of  its 
domestic  law  to  all  the  *  literary  and  artistic  works '  of  the 
Union.  Where  any  domestic  protection  whatever  is  already 
given,  D'Orelli  himself  would  not  have  required  a  country  to 
extend  its  domestic  rights  in  favour  of  foreign  works ;  so 
that,  to  take  an  extreme  case,  a  State  in  which  the  domestic 
law  gave  to  lithographs  only  a  week's  protection  would  not  be 
bound  to  give  more  than  a  week  under  the  Convention.  If, 
then,  D'Orelli  recognised  that  the  rule  as  to  the  extent  of 
protection  might  contract  the  actual  protection  until  it  became 
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infinitely  small,  why  should  he  not  hare  recognised  that  it 
might  contract  it  out  of  existence  altogether?^  And  if  it 
cannot  do  this,  how  is  the  extent  of  international  protection 
to  be  determined  in  respect  of  works  to  which  a  State  denies 
protection  by  its  domestic  law  ?  If  by  the  general  rules  pre- 
vailing for  copyright  in  the  country,  the  anomaly  results  that 
a  State  may  be  bound  to  give  a  greater  protection  to  works 
in  which  it  recognises  no  domestic  copyright  whatever  than 
to  works  which  it  invests  with  some  domestic  copyright,  though 
of  small  extent ;  and  if  by  the  unfettered  wishes  of  the  pro- 
tecting State,  the  protection  becomes  simply  illusory. 

The  special  treatment  of  Photographio  and  CSioregraphio  Works. 
— The  whole  tenor  of  the  three  Articles  of  the  Convention 
which  bear  on  the  question  at  all  is  thus  opposed  to  the 
theory  that  the  result  of  the  interpretation  of  'literary  and 
artistic  works '  in  Art.  4  is  to  bind  countries  to  grant  inter- 
national protection  to  all  the  works  it  comprises ;  and  it  may 
fairly  be  held  that  a  State  would  be  justified  in  following  the 
rule  which  issues  from  a  natural  construction  of  these  Articles, 
singly  and  in  combination.  But,  in  order  to  establish  the 
academic  truth  of  the  theory  which  has  been  implicitly  adopted 
here,  that  the  effect  of  Art.  4  is  simply  to  provide  an  authori- 
tative definition^  nothing  more,  it  is  necessary  to  deal  with  a 
further  argument  put  forward  by  D'Orelli,  based  upon  the 
fact  that  photographs  and  choregraphic  works,  as  to  the  pro- 
tection of  which  the  domestic  laws  of  the  various  countries 
differed,  were  removed  from  the  sphere  of  Art.  4  and  made 
the  subject  of  special  provisions  contained  in  the  Closing 
Protocol  to  the  Convention.    These  provisions  expressly  allow 

1  The  same  argument  applies  in  respect  of  the  rule  limiting  the  duration  of 
protection  under  the  Convention  to  the  period  accorded  by  the  law  of  the  country  of 
origin,  which  is,  so  far  as  one  can  gather,  equally  held  by  D*Orelli  to  hare  no 
effect  in  impairing  the  mandatory  force  of  Art.  4,  t.^.  in  cases  where  the  period 
of  the  country  of  origin  is  nil. 
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countries  to  regulate  their  protection  of  such  works  by  their 
domestic  law ;  and  it  is  urged  that  if,  where  such  permission 
was  to  be  given,  it  was  found  necessary  to  provide  for  it 
expressly,  it  cannot  exist  in  respect  of  the  works  comprised  in 
the  general  rule. 

To  this  contention  there  are  two  answers.  The  first  is 
that  the  Union  as  a  whole  not  being  agreed  in  recognising  the 
literary  or  artistic  character  of  the  works  in  question,  it 
would  hardly  have  acted  with  theoretical  consistency  if  it  had 
placed  them  in  a  definition  or  enumeration  of  such  works  on 
the  character  of  which  it  professed  to  be  agreed.  The  second 
and  practical  objection  is  that,  if  such  a  course  had  been 
adopted,  although  no  country  would  have  been  obliged  to  grant 
to  these  works  any  protection  which  it  did  not  give  to  native 
works  of  similar  character,  yet  all  countries  which  did  give 
them  domestic  recognition  would  have  been  bound  to  protect 
them  internationally,  even  when  the  national  treatment  of  them 
was  based  on  the  conception  that  they  were  industrial^  not 
artistic^  works.  A  State  which  had  subscribed  an  international 
recognition  of  photographs  as  artistic  works  could  not  with- 
draw from  its  international  obligations  imder  Art.  2,  on  the 
plea  that,  though  it  protected  such  works,  it  regarded  them 
as  industrial  rather  than  artistic  in  character. 

The  same  holds  good  with  regard  to  the  limitation  of  inter- 
national protection  in  respect  of  conditions  and  formalities  by 
the  law  of  the  country  of  origin  of  the  work  :  no  State  which 
protected  photographs  and  choregraphic  works  by  its  domestic 
law  could  have  refused  them  the  benefit  of  the  Convention  on 
the  ground  that,  though  they  were  in  enjoyment  of  protection 
in  the  coimtry  of  origin,  that  country  denied  to  them  all 
artistic  character  and  treated  them  simply  as  industrial  works. 
Those  members  of  the  Union  which  regarded  the  works  in 
question  as  industrial,  or  as  of  dubious  character,  naturally 
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objected  to  giving  them  protection  under  a  copyright  agree- 
ment ;  while  those  which  regarded  them  as  artistic  in  like 
manner  objected  to  binding  themselves  to  protect  works  which 
enjoyed  no  copyright — but  only  a  patent-right — in  the  country 
of  origin. 

The  difficulty  was  met  in  the  original  Convention  (1886)  by 
the  insertion  of  §§  1  and  2  of  the  Closing  Protocol,  which 
bound  those  countries  that  regarded  the  works  in  question  as 
proper  subjects  for  copyright  mutually  to  give  them  inter- 
national protection.  The  effect  of  this  was  to  create  for  each 
class  of  works  a  sub-Union,  or  union  restreinte — i.e.  a  Union 
within  the  Union  proper,  existing  in  touch  with  the  latter,  and 
enjoying  all  the  advantages  of  its  organisation  and  administra- 
tion ;  this  was  composed  of  the  countries  regarding  the  works 
in  question  as  *  artistic '  or  *  dramatico-musical '  respectively, 
which  agreed  amongst  themselves  to  grant  them  reciprocal 
protection.  It  is  admitted  even  by  M.  Fliniaux,  who  holds 
that  the  enumeration  in  Art.  4  is  obligatory,^  that  the  effect 
of  those  two  paragraphs  of  the  final  Protocol  is  as  stated ;  and 
this  being  granted,  it  is  unnecessary  to  say  more,  in  order 
to  show  that  their  object  is  distinguishable  from  that  which  in 
our  opinion  is  to  be  attributed  to  Art.  4. 

The  true  object  of  Art  4. — It  may  in  the  last  place  be  con- 
tended that,  imless  the  object  of  that  Article  is  to  confer  an 
absolute  protection  on  the  works  it  comprises,  it  can  have  no 
useful  object,  and  becomes  merely  superfluous.  If,  it  may  be 
asked,  the  obligations  of  each  country  imder  the  Convention 
are  regulated  by  Art.  2,  what  is  the  use  of  such  an  Article  as 
Art.  4  ?  No  authoritative  definition  of  ^  literary  and  artistic 
works'  is  necessary,  since  in  every  case  the  fitness  of  a 
work  for  protection  is  to  be  determined  by  the  domestic  law. 

But,  while  it  is  simpler  and  easier  to  adopt  the  domestic 

^  Fliniaux,  La  Propnete  litterairc  et  artistique  intemationale,  pp.  277,  284^  285. 
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law  of  each  country  as  the  criterion  of  the  fitness  of  a  work 
for  protection  therein,  it  is  clear  that  the  force  of  the 
Convention  would  have  been  much  diminished  by  the  omission 
of  all  statement  of  its  scope.  In  the  first  place,  countries 
might  have  withheld  international  protection  under  Art.  2 
from  works  recognised  and  protected  by  the  domestic  law 
as  copyright  sul)jccts,  on  the  ground  that  their  literary 
and  artistic  character  was  not  generally  recognised  through- 
out the  Union,  and  that  therefore  the  Convention  did 
not  apply  to  them.  At  present.  Art.  4  is  binding  as  a 
definition — though  only  as  a  definition — of  the  subjects  which 
are  to  enjoy  the  benefit  of  the  Convention,  and  no  such  plea 
can  be  urged  in  respect  of  any  of  the  works  it  comprises. 
Then,  in  the  manner  indicated  above,  it  also  seems  to  result 
from  the  insertion  of  the  Article  that  countries  which  protect 
any  of  its  subjects  as  industrial  works  are  not  at  liberty 
to  deny  them  international  protection,  on  the  ground  that 
the  Convention  deals  only  with  '  literary  and  artistic  works.' 
Having  been  designated  as  within  its  scope  by  the 
Convention  itself,  such  works  cannot  be  excluded  from  its 
benefits.  Thus  States  granting  any  domestic  recognition 
to  a  given  work  are  prevented  from  alleging  individual 
difierence  from  the  general  conception  of  its  character  as 
excuses  for  the  withholding  of  international  recognition,  and 
as  much  uniformity  is  secured  as  is  consistent  with  the  standard 
of  domestic  law  set  up  by  Art.  2. 

Effect  of  Art  4  on  Domestic  Legislation.— Finally,  though 
Art.  4  does  not  directly  enforce  protection  of  its  subjects, 
yet,  as  a  definite  expression  of  opinion  as  to  the  content 
of  the  phrase  Miterary  and  artistic  works,'  to  which  each 
country  has  by  international  agreement  committed  itself, 
there  is  little  doubt  that  it  will  react  on  domestic  legislation 
and  ultimately  bring  it  into  harmony  with  the  Convention. 

AA 


364  WORKS    PROTECTED  BY  THE   CONVENTION.      [Chap.  !▼. 

A  country  in  reyising  its  law  cannot  well  ignore  the  fact  that 
it  has  embraced  the  definition  of  the  Article,  and  is  pledged 
to  regard  the  works  comprised  therein  as  *  literary  and 
artistic'  It  is  not,  of  course,  compelled  to  bring  its  domestic 
definition  into  line  with  that  of  the  Convention  :  but  it  is 
likely  to  remember  that  that  Act  is  something  more  than 
a  mere  contract,  professing  as  it  does  to  form  a  Union  for 
the  impartial  advancement  of  the  interests  of  copyright 
throughout  the  world.  Art.  4  has  a  moral  force  as  well  as 
a  legal  one. 
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SECTION  in. 

DERIVATIVE   SUBJECTS   OF   COPYRIGHT 

Works  accorded  special  treatment — ^Copyright  in  translations — ^IVansIa- 
tions  protected  as  original  works — '  Lawful  translations  *  and  *  authorised 
translations ' — ^The  question  of  translating  right  in  translations — Copy  of 
translation  may  infringe  rights  in  original  work — Copyright  in  translation 
usually  outlives  copyright  in  original  work — Article  6  is  part  of  the^u*  cogens 
minimum — Authorised  photographs  of  protected  works  of  art — Authorised 
photographs  protected  throughout  the  Union — History  of  the  Convention 
rule — These  photographs  are  derivative  works — The  Convention  rule  part 
of  thejW  cogens  minimum. 

Works  accorded  Special  Treatment. — There  are  certain  works 
which  call  for  separate  treatment,  since,  while  they  enter  into 
the  general  terras  of  Art.  4,  in  that  they  belong  to  the  '  lite- 
rary, scientific,  or  artistic  domain '  and  are  capable  of  repro- 
duction, they  derive  their  claim  to  separate  protection  from 
their  particular  form,  being  substantially  reproductions  of  other 
original  works.  Of  this  nature  are  translations,  adaptations, 
arrangements  of  musical  works,  and  photographs  of  works  of 
art.^  Such  works  consist  in  the  re-presentation  of  borrowed 
copyright  matter  in  an  original  form  :  and  by  reason  of  their 
derivative  character  their  title  to  copyright  is  not  quite  clear. 
The  intrinsic  international  importance  of  the  three  chief  species 

*  All  photographs  have  some  claim  to  be  protected  as  artistic  works. 
Authorised  photographs  of  protected  works  of  art  have  a  doable  claim,  since 
they  present  an  independent  artistic  character  as  photographs,  and  a  derived 
artistic  character  as  reproductions  in  a  special  form  of  other  artistic  works. 
Their  derived  character  secures  them  an  absolute  protection,  —  merely  as 
photographs  they  would  only  get  a  protection  dependent  on  the  view  taken  of 
them  by  the  domestic  law  of  each  country. 


366  WORKS  PROTECTED   BY  THE    CONVENTION.      [Chap.  iv. 

just  referred  to  rendered  it  highly  advisable  for  the  Union 
definitely  to  determine  their  position  in  the  scheme  of  the 
Convention  :  hence  this  was  not  left  to  be  regulated  in  accord- 
ance with  the  individual  views  of  the  various  members  of  the 
Union,  under  Arts.  2  and  4,  but  was  made  the  subject  of 
separate  Articles  forming  part  of  the  jus  cogens  minimum  of 
the  Convention. 

In  the  case  of  adaptations,  arrangements  of  music,  etc.,  how- 
ever, where  the  derivative  works  themselves  often  embody  a 
good  deal  of  original  work  on  the  part  of  the  adapter,  the  Con- 
vention proceeded  by  way  of  prohibiting  unauthorised  repro- 
ductions of  this  kind,  not  by  way  of  granting  protection  to 
authorised  ones.  It  is  important  to  notice  this,  for,  while  an 
unauthorised  adaptation  competes  to  some  extent  with  an 
authorised  one,  it  does  far  more  damage  to  the  original  work, 
especially  when  it  is  sold  at  a  much  lower  price  than  the 
latter. 

The  legal  position  of  derivative  works  naturally  differs 
according  to  the  amount  of  original  work  they  contiiin,  which 
may  vary  in  quantity  ;  another  important  consideration  turns  on 
whether  the  borrowed  matter  is  taken  from  th(i  public  domain 
or  with  the  author's  consent,  or  from  some  copyright  work 
without  authorisation.  Looking  at  these  factors,  there  are 
thus  four  classes  of  works  to  be  taken  into  account :  (1)  Works 
containing  a  preponderance  of  original  matter,  together  with 
borrowed  matter,  legitimately  taken  ;  (2)  Works  containing  a 
preponderance  of  original  matter,  together  with  borrowed 
matter,  taken  without  authorisation  from  a  copyright  work  ; 
(3)  Works  containing  a  preponderance  of  borrowed  matter, 
legitimately  taken  ;  (4)  Works  contiiiuing  a  preponderance  of 
borrowed  matter,  tiiken  without  authorisation  from  a  co})yright 
work.  Where  the  borrowed  matter  is  legitimately  taken,  as  in 
classes  (1)  and  (3),  there  is  no  question  of  infringement.  The 
only  question  left  is  what  amount  (if  any)  of  originality  is 
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sufficiont  to  confer  on  the  derivative  works  a  copyright  of  their 
own  ;  and  with  this  the  Convention  does  not  directly  dejd. 
On  the  other  hand,  where  the  l)orrowed  matter  is  taken  withont 
authorisation  from  a  Copyright  work,  it  is  a  question  to  ho 
considered  whether  any  proportion  of  original  work  to 
borrowed  matter,  however  great,  shall  be  allowed  to  exempt 
the  derivative  work  from  the  charge  of  infringement ;  and 
again,  whether  the  derivative  work  may,  under  any  circum- 
stances, be  a  fit  subject  of  Copyright.  The  Convention  treats 
the  subject  from  the  point  of  view  of  infringement,  ruling  that 
there  is  an  infringement  where  the  new  material  is  not  suffi- 
cient to  confer  on  the  whole  work  the  character  of  originality, 
but  allowing  each  country  to  give  effect  to  the  reservations  of 
its  own  domestic  law. 

This  mode  of  treatment  renders  it  necessary  to  postpone  the 
consideration  of  adaptations  to  the  next  Chapter. 

CV)PYRiGHT   IN  Translations. 

The  rule  of  Art.  G  of  the  Convention  in  respect  of  transla- 
tions has  already  been  touched  upon,  and  the  translating  right  of 
Art.  5  has  been  distinguished  from  the  copyright  in  authorised 
translations  conferred  by  Art.  6.  The  distinction  is  that  the 
former  avails  to  protect  the  original  work  against  translations, 
while  the  latter  protects  authorised  translations  themselves 
against  copying :  the  former  is  a  right  cKjainst  unlawful  trans- 
lations, the  latter  a  right  in  those  that  are  lawful.  The  former 
is  thus  part  of  the  content  of  the  copyright  in  the  original 
work,  and  as  such  has  already  been  dealt  with  :  the  latter,  which 
is  a  right  in  a  derivative  work,  belongs  to  this  Chapter. 

Translatioiui  protected  as  Original  Works. — Article  6  of  the 
Convention  runs  : 

'Lawful  translations  are  protected  as  original  works. 
Hence   they   enjoy   the   protection    stipulated  for  in  Arts.   2 
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and  3  as  regards  their  unauthorised  reproduction  in  the 
countries  of  the  Union. 

'  It  is  understood  that,  in  the  case  of  a  work  for  which  the 
translating  right  has  fallen  into  the  public  domain,  the  trans- 
lator cannot  oppose  the  translation  of  the  same  work  by  other 
writers.' 

'  Lawful  Translations  '  and  <  Anthorised  Translations.' — In  the 
First  Schedule  to  the  English  House  of  Lords  Copyright  Bill 
dated  the  18th  April,  1899,  where  a  translation  of  the  Berne 
Convention  is  printed,  the  original  French  of  Art.  6,  '  Les 
traductions  llcites  .  .  .'  is  rendered  '  Authorised  translations 
.  .  .'  This  construction  is  both  inaccurate  and  misleading. 
A  lidt^  or  lawful,  translation  is  one  that  is  made  without 
any  infringement  of  the  rights  of  the  author  :  an  authorised 
translation  one  that  has  been  prepared  by  the  author  or  has 
received  his  consent.  Since  under  the  Convention  (Art.  5) 
an  author's  exclusive  right  of  translation  expires  if  not 
exercised  within  ten  clear  years  from  the  publication  of 
the  original  work,  when  this  term  has  expired  without  any 
exercise  of  his  right  on  the  part  of  the  author,  all  trans- 
lations are  lawful  whether  authorised  or  not.^  As  Art.  6  stood 
in  (Art.  8  of)  the  first  draft  of  the  Convention,^  presented  bv 
the  Swiss  Federal  Council  to  the  Berne  Conference'  of  1884,  it 
gave  protection  to  les  traductions  autorist^es^  and  we  cannot 
suppose  that  the  subsequent  alteration  of  its  wording  in  the 
Conference  of  1885  was  purposeless.  Authorised  translations  in 
the  English  Bill  is  therefore  a  misrepresentation  of  les  traductions 
licit es  :  the  rendering  lawful  translations  is  obviously  correct. 


^  In  order  to  bo  able  to  advtTtiije  *  author's  authorised  edition,'  a  publisher 
may  ask  an  author's  permission  to  issue  a  translation  of  his  work,  and  may  pay 
for  it,  even  after  the  author's  translating  right  has  fallen  into  the  public  domain. 

*  Discussion  led  to  many  changes  in  this  draft,  so  that  the  numbering  of  the 
Articles  in  the  settled  Convention  differs  considerably  from  the  original  number- 
ing. 

^  Bee  Aetes  dr  la  Conferenen  de  Berne,  1884,  p.  49. 
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The  Quention  of  Translating  Right  in  Translations.— According 
to  one  constrnction,  the  words  of  Art.  6 — 'such  works 
enjoy  the  protection  stipulated  for  in  Arts.  2  and  3' — 
limit  the  substantive  protection  conferred  on  translations  to 
that  included  in  those  Articles — though  doubtless  remedies  and 
procedure  are  affected  by  such  Articles  as  Nos.  11  and  12.^ 
Hence  it  may  be  contended  that  lawful  translations  do  not 
themselves  enjoy  the  benefit  of  Art.  5  of  the  Convention  :  that 
is  to  say,  that  they  do  not  gain  any  exclusive  right  of  transla- 
tion (apart  from  that  which  may  exist  in  the  original  work). 
Of  course  no  such  right  could  avail  to  prevent  would-be  trans- 
lators into  another  language  from  making  this  use  of  the 
original  work  itself,  when  the  exclusive  translating  right  in 
this  had  expired  :  but  it  would  serve  to  protect  the  first  trans- 
lation from  employment  as  the  basis  of  any  fresh  translation 
into  a  language  different  both  from  its  own  and  from  that  of 
the  original.  The  question  is  not  without  practical  importance.* 
For  example,  a  Swiss  who  knew  only  French  and  German 
would  be  unable  to  translate  an  English  work  from  the  original 
into  German  :  but  if  his  task  had  been  facilitated  by  a  prior 
translation  into  French,  he  might  without  difficulty  produce  a 
German  rendering  from  this.  The  true  view  seems  to  be  that, 
while  the  first  clause  of  Art.  6  assimilates  the  protection  of 
lawful  translations  to  that  of  original  works,  the  fact  that  in 

1  Art.  11  gives  the  person  whose  name  appears  on  a  book  as  author  a 
prinut  facie  title  to  copyright — with  the  qualification  that  the  Court  may  exact 
the  production  of  an  official  certificate  showing  that  the  conditions  and  formali- 
ties of  the  country  of  origin  have  been  fulfilled;  Art.  12  provides  for  the 
seizure  of  infringing  works. 

'  It  has  been  suggested  that,  as  *  lawful '  translations  have  copyright  only  in 
their  form,  not  in  the  matter,  translations  of  them  can  hardly  be  regarded  as 
infringements,  except  with  respect  to  the  original  work.  It  would  seem,  how- 
ever, that  to  take  the  example  given  above,  a  Svdss  who  makes  a  translation  into 
(furman  from  a  French  version  of  an  English  work  avails  himself  of  the  form  of 
the  French  version  and  of  the  9tib$tance  of  the  original  work,  committing 
thereby  a  double  infringement,  unless  the  original  has  fallen  into  'the  public 
domain. 
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the  following  clause,  which  proceeds  to  set  out  the  consequences 
of  this,  they  are  accorded  only  the  protection  stipulated  for  in 
Arts.  2  and  3,  is  probably  due  to  neglect  on  the  part  of  the 
International  Conference  to  perceive  that  Art.  5  might  have 
some  bearing  on  the  position  as  well.  In  view  of  the  general 
words,  '  Lawful  translations  are  protected  as  original  works,'  it 
is  probable  that  Art.  6  covers  Art.  5,  from  which  the  extension 
to  lawful  translations  of  a  translating  right  of  their  own  neces- 
sarily follows.  Of  course,  as  is  explained  later  on  by  Art.  6, 
when  the  translating  right  of  the  principal  work  has  fallen  into 
the  public  domain,  a  translator  cannot  j)revcnt  others  from  going 
back  to  the  original  source  and  translating  the  work  for  them- 
selves, either  into  the  same  language  as  that  of  his  translation, 
or  into  a  difEerent  one  :  but  he  can  ])revent  others  from  copying 
his  translation,  and  also,  it  is  suggested,  since  lawful  translations 
are  to  be  protected  as  original  works,  from  translat'mg  li} 

Copy  of  Translation  may  infringe  Rights  in  Original  Work. 
— So  long  as  the  exclusive  translating  right  of  Art.  5  subsists 
in  an  original  work,  the  only  lawful  translations  are  those 
which  have  been  authorised  or  allowed  by  the  author  of  the 
original  work  ;  and  so  long  a  mere  copy  of  a  Lawful  translation 
not  only  constitutes  an  infringement  of  the  translator's  rights 
in  the  latter,  but  forms  an  infringement  of  the  author's  rights 
in  the  original  work  as  well.*  On  the  other  hand,  a  fresh 
translation  into  the  same  language  as  that  of  the  authorised 
translation,  though  it  infringes  the  right  of  the  author  of  the 

*  Of  course,  while  the  copyright  in  the  translation  endures  for  the  ordinary 
term,  the  translating  right  thei-ein  is,  under  Art.  5,  limited  to  ten  years  from  the 
publication  of  the  translation  itself,  with  an  extension  to  equal  the  duration  of 
the  copyright  in  the  translation  itself,  as  regards  aU  languages  in  which  transla- 
tions of  the  latter  have  been  published  within  that  ten  years*  period. 

*  Because  by  Art.  5  the  author  is  given,  during  his  translating  term,  the 
exclusive  right  of  making  or  authorising  the  translation  of  his  works ;  and  conse- 
quently all  reproductions  of  the  latter  in  a  translated  form  to  which  his  authori- 
sation did  not  extend  would  be  held  to  invade  his  exclusive  right,  even  when 
they  were  derived  indirectly  thi-ou^h  tlio  mculium  of  an  authorised  tninslation. 
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original  work,  does  not  infringe  that  o£  the  authorised  trans- 
lator. 

When  the  exclusive  translating  term  of  the  author  has 
expired,  his  exclusive  rights  with  respect  to  translations  have 
gone :  after  that,  while  copying  a  lawful  translation  still 
constitutes  an  infringement  of  the  translator's  rights,  a  fresh 
translation  from  the  original  work  injures  no  one,  and  is  itself 
licit. 

Copyright  in  Translation  nsnally  ontUves  Copyright  in  Original 
Work. — It  follows  from  the  fact  that  a  lawful  translation  is 
protected  as  an  original  work  that  its  rights  begin  to  run 
from  the  time  of  its  publication,  not  of  that  of  the  original : 
so  that,  as  already  pointed  out,  an  author's  right  in  a  trans- 
lation made  or  authorised  by  him  will  endure  for  some  time 
after  his  copyright  in  the  original  has  expired,  except  in  the 
rare  case  where  the  translation  is  published  at  the  same  time 
as  the  original  work,  when  of  course  the  two  rights  will  expire 
together. 

Art  6  is  part  of  the  <  Jns  Cogens  Mlninrnm.' — Art.  G  absolutely 
assimilates  the  protection  of  lawful  translations  to  that  of 
original  works,  leaving  no  latitude  for  domestic  intc^rpretation  ; 
hence  it  forms  part  of  the  jus  cogens  minimum  of  the  Convention. 

Authorised  Photographs  of  Protected  Works  of  Art. 

Anthorised  Photographs  protected  thronghont  the  Union. — 
The  international  rule  as  to  authorised  photographs  of  protected 
works  of  art^  is  contained  in  the  Closing  Protocol  (§  1,  B)  of 
the  ConvcMition,  where  it  figures  rather  as  a  declaratory  clause 
subsidiary  to  the  general  rule  for  photographs  than  as  a  separate 
provision.   After  granting  a  general  protection  to  photographs, 

*  A  photograph  as  an  original  work  is,  under  tho  B<n-ne  Convention,  as 
amended  by  the  Additional  Act  of  Paris,  to  he  aceorded  protection  in  eaclv 
countrj'  so  far  as  the  domestic  law  permits  (s<?e  iSec.  5  of  this  Chapter),  hut  iii 
this  Section  we  are  concerned  with  a  8i)ecial  clsiss  of  jihotographs  of  which  the 
claim  to  protection  is  derived  from  works  which  are  themselves  original. 
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regulated  by  the  domestic  protection  in  each  country,  §  1,  B  of 
the  Protocol  goes  on  to  state  that  '  It  is  understood  that  an 
authorised  photograph  of  a  protected  work  of  art  enjoys  legal 
protection  in  all  the  countries  of  the  Union,  within  the  meaning 
of  the  Berne  Convention  and  the  present  Additional  Act,  so 
long  as  the  principal  right  of  reproduction  of  this  work  itself 
lasts,  and  within  the  limits  of  private  agreements  between  the 
parties  entitled.' 

History  of  the  Convention  Bole. — The  position  of  these 
authorised  photographs,  which  is  somewhat  akin  to  that  of 
authorised  translations,  formed  a  subject  of  discussion  when 
the  definition  of  'literary  and  artistic  works'  in  Art.  4  was 
first  considered  by  the  1884  ClJonference.  In  the  course  of  the 
debate,  M.  Ulbach,  one  of  the  French  delegates,  remarked  :  '  It 
is  well  understood  that  even  if  you  do  not  yet  wish  to  protect 
commonplace  (hanale)  or  commercial  photography,  you  consider 
the  artistic  photograi)h  which  reproduces  a  masterpiece  as  a 
reflection  of  that  masterpiece,  worthy  of  respect,  if  not  in  virtue 
of  the  same  title,  at  least  by  a  kind  of  distant  relationship.'  ^  The 
Conference  recognised  that  authorised  photographs  of  protected 
works  of  art  ought  to  enjoy  protection  :  but  it  was  not  until 
the  second  Conference  of  1885^  that  they  were  made  the 
subject  of  a  special  provision  in  the  Protocol,  expressly  con- 
ferring protection  upon  them. 

These  Photographs  are  Derivative  Works. — Photographs  of 
protected  works  of  art  have  always  l)een  placed  on  a  footing 
different  from  that  of  ordinary  photographs :  and  this  is 
undoubtedly  due  to  their  derivative  character.  They  are 
protected,  not  because  of  any  special  claim  of  their  own 
to  treatment  as  artistic,  but  l)ecause  the  content  of  the 
right  in  the  original  work  of  art  embraces  the  right  to 
prohibit — and  hence  to   authorise — the  making  of  copies   of 

*  Sw  ActfH  de  la  Conference  dc  7?mkf,  1884,  p.    l/i. 

'^  Set?  Acte^  de  la  Conference  de  Berne.,  1885,  pp.  43,  65. 


See.  Ui.]  DERIVATIVE  SUBJECTS  OF  COPYRIGHT.  363 

it  by  means  of  photography,  in  a  somewhat  similar  way  to 
that  in  which  the  content  of  the  right  in  an  original  literary 
work  embraces  the  right  to  prohibit  and  to  authorise  the 
making  of  translations  of  it. 

The  position  of  an  authorised  photograph  is  very  similar  to 
that  of  an  authorised  translation.  So  long  as  the  principal 
right  in  the  picture  itself  exists,  it  derives  its  protection  from 
that  right,  just  as  an  authorised  translation,  made  within  the 
restrictive  translating  period,  derives  protection  from  the  right 
in  the  original ;  when  the  principal  right  is  lost,  the  photograph 
continues  to  enjoy  protection  as  an  ordinary  photograph,  for 
the  remainder  of  the  period  granted  in  each  country  to  ordinary 
photographs,  in  the  same  way  as  an  authorised  translation  con- 
tinues to  enjoy  protection  under  Art.  6  after  the  right  in  the 
original  has  expired.  During  this  final  term  other  photographs 
of  the  same  work  can  be  made,  and  will  themselves  enjoy  pro- 
tection as  ordinary  photographs  just  as  during  the  remainder 
of  the  period  of  Art.  6  other  translations  can  be  made  which 
will  themselves  be  protected  in  their  text  as  lawful. 

The  only  difference  in  the  two  cases  is  that,  while  Art.  6 
definitely  and  in  a  binding  manner  assimilates  the  protection 
of  translations  properly  made  to  that  of  original  works,  the 
('losing  Protocol  leaves  the  amount  of  protection  of  ordinary 
photographs  not  made  from  artistic  works  to  be  regulated  for 
each  country  by  its  own  domestic  law. 

The  Convention  Bule  part  of  the  'Jus  Cogens  Minimum.'— 
While,  however,  the  clause  of  §  1,  B  of  the  Protocol  which 
deals  with  ordinary  photographs  is  tlius  not  absolute,  the 
clause  which  deals  with  the  photographs  of  works  of  art  forms 
part  of  the  binding  minimum  (^jvs  coyeiis  minimum)  of  the 
Convention. 
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SECTION  IV. 

NEWSPAPER  AND  MAGAZINE  ARTICLES. 

The  original  rule  of  the  Convention  (1886) — The  consideration  of 
coamopolitiin  benefit—History  of  Article  7 — The  two  chisses  of  newspaper 
and  magazine  articles — Position  of  serial  novels — Discussion  of  the  Article 
amongst  international  societies — The  Paris  Amendment — Its  effects — 
Reproduction  in  other  newspapers  or  magazines  alone  contemplated — 
Systematic  appropriation. 

The  Original  Hulk  of  tub  Convention  (188G). 

The  consideratioii  of  Cosmopolitan  benefit.— Ordinary  news- 
paper and  magazine  carticlcs  present  themselves  in  a  peculiar 
light  to  the  frainers  of  an  international  Convention.^  They 
embody  current  thought  and  current  information  in  a  form 
more  or  less  ephemeral ;  and  the  public  to  which  their  appeal 
is  addressed  is  usually  the  public  of  the  country  and  of  the 
hour.  Hence,  while  the  author  may  fairly  set  up  a  claim  to 
protection  for  such  articles  in  his  own  country,  in  the  absence 

*  In  this  S<>otion  it  is  intended  to  deal  with  the  nde  laid  down  in  the  Conven- 
tion of  1886,  which  has  since  been  altered  by  the  Additional  Act  of  Paris.  The 
present  iiile  is  treated  in  the  next  Section,  but  for  convenience  of  i-cference  and 
comparison  its  text  is  given  here.  It  runs  :  ^  Henal  novels  {romans'feiiiiiefom), 
including  short  stories,  publL«hed  in  newspapers  or  ix^riodical  magazines  of  any- 
country  of  the  Union,  cannot  be  reproduced,  in  original  or  in  transliition,  in  the 
other  countries,  without  the  authorization  of  the  authors  or  their  liiwful  repre- 
sentatives. TliLs  applies  et^ually  to  other  articles  in  newspapere  or  magazines 
whenever  the  authoi-s  or  i)ubli8hei'a  shall  have  expressly  declanxl  in  the  newspaixjr 
or  magazine  in  which  they  have  published  them  that  they  forbid  their  reproduction. 
For  magazinas,  it  is  sufficient  if  the  pi-ohibition  is  made  in  a  general  way  at  the 
lx»ginning  of  each  number.  In  the  absence  of  proliibition,  reproduction  will  bo 
IKTmittc'd  on  condition  of  indicating  the  source.  No  prohibition  can  in  any  case 
apply  to  articles  of  political  discussion,  news  of  the  day,  or  miscellaneous  items 
(notes  and  jottings).' 


Sec.  !▼.]  NEWSPAPER  AND  MAGAZINE   ARTICLES.  365 

of  any  express  reservation  on  his  part  there  is  much  to  be 
urged  against  granting  him  internationally  a  set  of  rights 
which  the  form  of  publication  suggests  that  he  does  not 
contemplate  ;  rights  which  might  be  of  small  advantage  to 
himself,  yet  a  serious  deprivation  to  others.^ 

Any  general  prohibition  directed  against  the  copying  by 
periodicals  of  one  country  of  the  contents  of  newspapers  and 
magazines  belonging  to  another  would  tend  to  retard  the 
diffusion  of  much  thought  and  knowledge  for  which  only  a 
speedy  diffusion  can  be  useful.^  A  literary  work  of  permanent 
interest  to  the  world  may  safely  be  granted  a  liberal  period  of 
international  copyright ;  but  this  scarcely  applies  to  articles 
appearing  in  periodicals  upon  current  events  or  current  phases 
of  thought.  Such  articles,  though  important  in  their  own  way, 
are  frequently  only  of  passing  interest,  and  are  rarely  collected 
into  book  form,  and  so  made  accessible  to  the  foreigner. 

On  account  of  the  insight  into  the  position  and  contempo- 
raneous ideas  of  their  country  given  by  articles  cx)ntaining 
news  and  opinions  of  local  inti^rest,  it  may  be  highly  desirable 
that  other  nations  should  be  made  familiar  with  them,  and 
that  they  should  be  made  accessible  to  the  general  public 
before  their  interest  is  lost  through  any  delay  arising  from 
a  necessity  of  securing  consent  to  reproduce  them  from 
the  author  or  the  publisher.  As  to  news  of  general  inter- 
national interest,  the  advantage  of  permitting  free  circulation 
between  nations  is  even  more  obvious.  As  will  be  seen 
later,    these   considerations  of    cosmopolitan  benefit   have  led 

*  Of  course,  by  expi-ess  ixjservation  tho  author  indicates  tliat  he  intends 
to  appeal  to  a  larger  public  than  tluit  of  his  own  countiy  :  and,  as  he  is  the 
creator  of  the  article,  he  should  be  able  to  do  what  he  likes  with  it.  The  point  is, 
not  that  he  has  no  claim  to  proj[Xirty  in  newspajx^r  and  magazine  matter,  but  that, 
unless  he  expressly  reserves  it,  there  is  a  presumption  that  he  does  not  wish  to 
avail  himself  internationally  of  his  right. 

2  The  information  as  to  the  situation  of  aifaiis  in  a  given  country  which  is 
contiiined  in  uilicles  of  its  own  iie\vsi){ipcrs  and  magazines  is  of  coui-se  much  more 
reliable  than  tliat  obtained  by  foi-eigners  in  other  ways. 
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to  the  total  exclusion  of  political  articles,  news  of  the  day, 
and  miscellaneous  items  (notes  and  jottings)  from  the  protec- 
tion of  the  Convention,  while  it  forms  the  reason,  just  as  the 
temporary  expectations  of  the  author  form  the  justification, 
for  the  qualified  exclusion  of  other  newspaper  and  magazine 
articles  from  the  benefits  of  international  recognition. 

History  of  Art.  7. — In  the  original  project  of  the  Convention, 
drawn  up  by  the  Swiss  Federal  Council  and  presented  for  the 
consideration  of  the  Conference  of  1884,  no  special  treatment 
was  meted  out  to  the  contents  of  newspapers  and  magazines. 
The  peculiarity  of  their  position  was  first  indicated  by  Germany 
in  the  list  of  questions  already  referred  to,^  in  which  it  was 
suggested  that,  with  the  exception  of  serial  novels  and  works  of 
science  and  art,  all  such  contents  should  be  left  open  to  free 
reproduction.^      Upon  discussion,  the  matter  was  sent  to  the 
Committee  of  Draftsmanship  for  examination  ;  and  as  a  result  an 
Article  (then  appearing  as  Art.  9)  was  drawn  up,  containing  : 
(i)  A  free  permission  to  reproduce,  in  original  or  in 
translation,  articles  extracted  from  newspapers 
or  periodical  magazines  ; 
(ii)  A  statement  that  this  permission  was  not  to  extend 
to  the  reproduction  of  serial  novels  or  articles 
relating  to  science  or  art ; 
(iii)  A  similar  statement  with  regard  to  other  articles 
included   in    (i)   to   which  the  authors  or  pub- 
lishers should  have  attached  an  express  reserva 
tion ;  and 
(iv)  A  proviso  that  no  such  reservations  could  apply  to 
articles  of  political  discussion. 

*  See  No.  6  of  the  List. — Actes  de  la  Conference  de  Bentc^  1884,  p.  25. 

^  Germany  had  for  a  long  time  taken  a  special  interest  in  the  question  :  thus 
a  treaty  concluded  by  this  country  with  Switzerland  in  1869  contained  a  provision 
\ipon  the  subject,  which  is  again  dealt  with  in  the  German  law  of  1870,  in  German 
treaties  of  1883  with  France  and  Belgium,  and  in  one  of  1884  with  Italy, — 
See  Etudes  sur  la  revision  de  la  Convention  de  Berfte^  pp.  57,  58. 
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The  Conference  accepted  the  Article  without  amendment, 
rejecting  an  earnest  plea,  on  grounds  of  cosmopolitan  benefit, 
by  the  delegate  of  Haiti  for  the  exclusion  of  scientific  articles 
from  the  prohibition  against  reproduction.  As  a  result  of  the 
reconsideration  of  the  Article  which  took  place  during  the 
Conference  of  1885,  it  was  embodied  as  Art.  7  of  the  Conven- 
tion, in  the  following  final  form  : — 

'Articles  in  newspapers  or  magazines,  published  in  any 
country  of  the  Union,  may  be  reproduced,  in  original  or  in 
translation,  in  the  other  countries  of  the  Union,  unless  the 
authors  or  publishers  have  expressly  forbidden  it.  For  maga- 
zines, it  is  sufficient  if  the  prohibition  is  made  in  a  general 
manner  at  the  beginning  of  each  number  of  the  magazine. 

'  No  prohibition  can  in  any  case  apply  to  articles  of  political 
discussion  or  to  the  reproduction  of  news  of  the  day  or  mis- 
cellaneous items  (notes  and  jottings).' 

The  two  classes  of  Newspaper  and  Magazine  Articles. — So  far 
as  it  goes,  the  result  of  this  provision  of  the  Convention  of 
1886  is  clear.  It  divides  newspaper  and  magazine  articles  into 
two  classes  :  (i)  those  dealing  with  political  discussion,  news 
of  the  day,  and  miscellaneous  facts,  and  (ii)  all  others.  Articles 
included  in  the  first .  class  it  leaves  absolutely  open  to  repro- 
duction, while  those  in  the  second  may  be  copied  freely  only 
when  their  author  or  publisher  has  not  expressly  forbidden  it. 
It  is  necessary  to  explain,  however,  that,  though  the  prohibition 
to  copy  articles  comprised  in  (ii)  which  have  been  provided 
with  notice  of  reservation  is  part  of  the  jus  cogens  minimum  of 
the  Convention,  and  must  therefore  be  enforced  by  every 
member  of  the  Union  in  respect  of  foreign  takings  by  its  own 
periodicals,  the  clause  relating  to  the  general  permission  to 
copy  other  articles  is  optional,  and  each  country  may  take 
advantage  of  it  or  reject  it  by  its  domestic  law  at  will  ; 
though,  if  it  forbids  its  journals  to  copy  these  other  articles,  it 
cannot  demand  reciprocity  from  States  which  do  not. 
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It  is  not  the  object  of  the  Convention  to  prevent  any  country 
from  forbidding  its  own  periodicals  to  copy  foreign  articles. 
This  is  a  mere  matter  of  domestic  policy  ;  and  the  Convention 
is  concerned,  not  with  binding  countries  to  look  after  their  own 
interests,  but  w^ith  binding  them  to  respect  the  interests  of 
others.^  This  point  was  considered  in  the  debate  upon  Art.  7 
which  took  place  at  the  (conference  of  1885,  when  it  was  also 
recognised  that  the  term  '  articles  of  political  discussion '  ap- 
plied only  to  writings  concerning  the  politics  of  the  day,  not 
to  essays  or  articles  treating  of  questions  of  political  science  or 
social  economy,  and  that  it  w^as  not  intended  to  permit  the 
reproduction,  €,g,  in  the  form  of  a  miscellany,  of  a  series  of 
articles  which  had  appeared  in  the  same  paper.^ 

Fositioii  of  Serial  Novels. — Finally  the  question  of  the  position 
of  serial  novels  has  to  be  considered.  Although  such  novels 
appear  in  the  form  of  newspaper  and  magazine  articles,  they 
differ  from  ordinary  articles  in  that  they  are  works  of  the 
imagination,  possessing  a  se[)arate  and  permanent  value  indepen- 
dent of  i)assing  events.  They  have  not  seldom  previously 
appeared  in  volume  form,  and  in  all  cases  they  have  exactly  the 
same  claim  to  protection  as  other  works  of  fiction. 

As  we  shall  see  later,  the  Additional  Act  of  Paris,  at  least  as 
regards  all  countries  of  the  Union  except  Norway  and  Sweden, 
has  now  made  clear  the  position  of  these  articles,  but  at  the 
earlier  Conferences  much  time  was  spent  in  discussing  whether 
the  liberty  of  reproduction  in  the  absence  of  reservation  given 
by  Art.  7  ai)plied  to  them,  or  whether  they  fell  under  the 
general  rule  of  Art.  2.     In  order  to  make  tliis  matter  clear,  the 

'  At  tho  Conf I'lenc.o  of  1 885  the  English  dolugiites  asked  for  tlie  suppi ORsion 
of  Art.  7,  on  the  ground  that  the  law  of  England  lequiied  articles  borrowed  from 
newspapera  to  be  provided  with  an  indication  of  the  souix:e  whence  they  were 
taken.  It  was  then  explained,  doubtless  on  the  principle  indicated  above,  that 
it  was  not  intended  to  prevent  countries  from  requuing  their  own  papeni  to 
indicate  the  source  of  bon-owod  matter.— See  Actcs  de  la  Confhrnce  de  Bertie, 
1885,  p.  40. 

*  8ce  Actcs  dv  la  Vonfirencc  ilc  Berne,  1885,  p.  46. 
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French  delegate,  at  the  third  Conference  of  1886,  proposed  to 
introduce  an  express  declaration  that  they  were  *  regulated,  not 
hy  Art.  7,  hut  by  Arts.  2,  5,  10,  and  11  of  the  Convention.' 
A  difference  of  opinion,  however,  manifested  itself  among  the 
delegates  and,  since  the  project  of  1885  was  regarded  as 
definitive,  the  proposal  was  withdrawn.  As,  however,  the  only 
objections  urged  against  it  were  that  it  was  superfluous,  and 
that  its  discussion  would  hinder  the  adoption  of  the  1885  draft, 
it  may  perhaps  be  assumed  that  the  general  opinion  of  the 
Union  was  on  the  side  of  France.^ 


Thb  Modifications  Effected  by  the  Additional 
Act  of  Paris,  1896. 

DisouBsion  of  the  Article  amongst  International  Societies.— 
In  the  interval  of  ten  years  which  elapsed  before  the  next 
Conference  of  the  International  Union,  the  position  of  serial 
novels  under  the  Convention  was  much  discussed  by  the 
various  societies  interested  in  the  matter.'  The  general  trend 
of  their  opinion  may  perhaps  be  expressed  in  the  words  of  a 
resolution  passed  by  the  assembly  of  German  authors  which 
met  at  Vienna  in  1893 :    *  Serial  novels  should  be  recognised 

1  See  AeUt  de  la  Conference  de  Berne,  1886,  pp.  16,  17.  But  Germany  at  least 
took  another  view.  It  was  its  delegates  who  urged  the  objection  that  the  French 
proposal  would  provoke  discussion  and  so  hinder  the  adoption  of  the  text,  which 
had  already  been  settled.  Later,  Bismarck,  in  the  explanatory  memorial,  dated 
6th  May,  1887,  by  which  he  submitted  the  Convention  to  the  German  Diet  for 
approval,  stated  that  the  protection  of  serial  novels  under  the  Convention  de- 
pended on  express  reservation.  The  same  opinion  was  held  by  the  German 
authorities,  lOI.  Dambach  and  Scheele.  In  this  connection  it  is  interesting  to 
note  that  the  International  Office  suggests  the  following  definition  of  a  news- 
paper article :  *  A  short  and  cursory  article,  bearing  upon  a  subject  of  the  day, 
more  especiaUy  upon  a  political,  administrative,  or  critical  subject.'  See  on  the 
whole  matter,  Jstudei  tur  la  revision  de  la  Convention  de  Berne ,  pp.  68-60. 

'  See  their  resolutions,  collated  in  Aetes  de  la  Confirenee  de  Parity  pp.  67,  68. 

BE 
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by  a  special  declaration  as  being  literary  works,  not  newspaper 
articles.'  At  the  same  time,  it  may  be  gathered  from  resolu- 
tions of  an  International  Literary  Congress  which  met  at 
Paris  in  1889,  and  of  the  Institute  of  International  Law, 
meeting  at  Cambridge  in  1895,  that  there  was  a  movement  in 
favour  of  making  it  obligatory  upon  periodicals  to  indicate  the 
source  whence  matter,  lawfully  copied,  was  derived. 

The  Paris  Amendment — The  French  G-overnment  in  its  draft 
of  amendments  to  the  Convention  went  far  beyond  these 
suggestions.  It  proposed  that  no  articles  except  articles  of 
political  discussion,  news  of  the  day,  and  miscellaneous  items 
(notes  and  jottings),  should  be  open  to  reproduction  without 
the  express  authorisation  of  the  author.^  This  proposition  was 
too  sweeping  for  the  Conference.  The  delegates  of  Q-ermany, 
Belgium,  Holland,  and  Monaco  all  made  alternative  suggestions 
embodying  a  less  radical  reform,"  and  the  ultimate  result  was 
the  framing  of  a  new  Article,  couched  in  the  following  terms  : 
'  Serial  novels  (romans-feuilletons)^  including  short  stories,  pub- 
lished in  newspapers  or  magazines  of  any  of  the  countries 
of  the  Union  cannot  be  reproduced,  in  original  or  translation, 
in  the  other  countries  without  the  authorisation  of  the  authors 
or  their  lawful  representatives.  This  applies  equally  to  other 
articles  in  newspapers  or  magazines  whenever  the  authors  or 
publishers  shall  have  expressly  declared  in  the  newspaper  or 
magazine  in  which  they  have  published  them,  that  they  forbid 
their  reproduction.  For  magazines  it  is  sufficient  if  the  pro- 
hibition is  made  in  a  general  way  at  the  beginning  of  each 
number.  In  the  absence  of  prohibition,  reproduction  will  be 
permitted  on  condition  of  indicating  the  source.  The  pro- 
hibition cannot  in  any  case  apply  to  articles  of  political 
discussion,  news  of  the  day,  or  miscellaneous  items  (notes  and 
jottings).' 

1  See  AcU9  de  la  (kmfirenee  de  Parity  pp.  41,  42. 
'  See  Aetea  de  la  Conftrenee  de  Faris^  pp.  115,  116. 
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BfTeotB  of  fhe  Amendment — This  Article  differs  from  the 
original  Art.  7  of  1886,  in  that  it  definitely  and  absolutely  for- 
bids the  reproduction  of  serial  novels  and  short  stories^  without 
the  authorisation  of  the  author,  and  in  that  for  other  articles 
which,  when  unprovided  with  reserve,  it  leaves  open  to  reproduc- 
tion in  the  terms  of  the  1886  Convention,  it  requires  that  the 
source  whence  they  are  taken  shall  be  indicated.^  In  form  it  is 
also  changed — to  prohibitory  from  permissive. 

The  wording  of  the  new  Article  leaves  some  doubt  as  to 
whether  it  was  meant  to  exact  indication  of  source  in  respect  of 
reproductions  of  articles  of  political  discussion,  etc.  Upon  the 
point  being  raised  by  M.  de  Borchgravo,  one  of  the  delegates 
of  Belgium,  it  was  definitely  stated  that  such  articles  were  to 
remain  under  the  old  regime  and  that  it  was  not  intended  to 
require  indication  of  source  for  such  reproductions.' 

Beproduction  in  other  Newspapers  or  Magazines  alone  con- 
templated.— Another  point  worthy  of  note — also  elucidated  by 
M.  de  Borchgrave — is  that  it  had  been  assumed  all  through, 
not  only  in  the  proceedings  at  Paris,  but  previously  in 
1884,  1885,  and  1886  at  the  Conferences  of  Berne,  that  the 

1  These  latter,  designated  in  the  Act  of  Paris  by  the  word  NoiivelUs,  are 
thus  defined  by  M.  Kenault  in  his  report  drawn  up  for  the  Paris  Conference  in 
the  name  of  the  Commission  of  draftsmanship  :  *  Short  romances  and  tales 
and  works  of  fiction,  often  compressed  into  a  single  article  in  a  newspaper 
or  review.' — See  Aetes  de  la  Conference  de  Paris ^  p.  171. 

^  The  reason  for  the  absolute  protection  of  serial  novels  is  practical 
as  well  as  theoretical  in  character.  Arrangements  in  many  cases  exist 
between  newspaper  proprietors  and  authors  by  which  the  former  are 
allowed  to  reproduce,  as  serial  stories,  novels  which  have  already  appeared  in 
volume  form.  If,  then,  serials  are  only  to  be  protected  when  provided  with 
notice  of  reservation,  the  authors,  in  cases  where  such  arrangements  are  made,  are 
likely  to  undergo  the  hardship  of  seeing  their  works  copied  by  other  magazines, 
through  the  negligence  of  the  newspaper  proprietors,  over  whose  actions  they 
have  no  immediate  control. 

'  The  point,  as  raised,  only  affected  articles  of  political  discussion;  but  it 
follows  a  fortiori  that  the  rule  laid  down  applies  also  to  news  of  the  day  and 
miscellaneous  facts.  It  seems  desirable  that  indication  of  sourco  should  be 
exacted  for  ailicles  of  political  discussion  at  least. — See  Aetee  de  la  Conference  de 
Paris,  p.  138. 
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permission  given  by  the  Article  applied  only  to  reproductions 
in  other  newspapers  and  magazines ;  and  that,  therefore,  the 
omission  of  any  express  limitation  to  this  effect  was  to  be 
attributed  rather  to  a  feeling  on  the  part  of  the  Conference  that 
it  was  unnecessary,  than  to  any  idea  that  it  was  not  consonant 
with  the  intention  of  the  Article.  In  the  Report  of  the  Com- 
mittee, drawn  up  by  M.  Benault,  it  is,  indeed,  mentioned  that 
the  Committee  'thinks  that,  although  it  is  not  expressly 
stated,  the  reproduction  which  is  permitted  is  reproduction  in 
other  newspapers  or  magazines.  The  publication  of  a  volume 
composed  of  a  series  of  articles  without  the  authorisation  of  the 
author  is  not  allowed.'^ 

Systematio  Appropriation.  —It  would  seem  that  the  permission 
of  Art.  7  would  warrant  a  systematised  and  regular  borrowing 
of  articles  by  the  same  periodical  from  the  same  source.  The 
difference  between  such  a  reproduction  as  this  and  an  occasional 
borrowing  of  an  occasional  article  or  two  is  not  one  of  kind, 
but  one  of  degree.  On  the  other  hand,  it  is  clearly  not  desirable 
that  one  journal  should  make  a  substantial  and  frequent  use  of 
another  as  a  source  of  newspaper  matter,  without  paying  for 
what  it  takes.  If  articles  are  worth  taking  they  are  worth 
paying  for  ;  and,  in  cases  where  the  taking  is  wholesale,  the 
consideration  that  no  one  should  be  allowed  to  derive  profit 
from  the  labour  of  another  without  making  some  recompense 
may  well  outweigh  the  consideration  of  cosmopolitan  benefit.^ 
In  any  case,  it  is  to  be  hoped  that  this  question  of  organised 
'  tapping '  for  material  will  be  dealt  with  at  the  next  Conference 
of  the  International  Union. 

^  Roport  of  the  Committee,  Aetei  de  la  Chnfirenee  de  Parity  p.  171. 

'  Under  the  Swias  law  the  abuse  may  be  met  under  Art.  50  of  the  Codt  da 
Obligations  by  prosecution  for  illicit  profit-making :  *  Quiconque  cause  sans  droit 
un  dommage  k  autrui,  soit  h  dessein,  soit  par  negligence  ou  par  imprudence,  ost 
tenu  de  le  r^parer.' 
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SECTION  V. 

PHOTOGRAPHS,  ETC, 

The  Convention  rule  a  compromise — Photographic  works — Combination 
of  artistic  and  industrial  elements — Various  views  taken  by  different  countries 
— History  of  the  1886  rule — Effect  of  this  is  to  create  a  sub-Union — Change 
in  the  German  view — ^The  rule  of  the  Additional  Act,  1896 — Recommenda- 
tion that  all  countries  should  protect  photographs — Semi-official  view  as  to 
effect  of  Paris  amendment — Criticism  of  this  view — Choregraphic  works 
— Indeterminate  position  of  these  works — Definition — The  German  view — 
Choregraphic  works  to  be  protected  where  recognised  by  domestic  law 
— Effect  of  Convention  to  create  a  sub- Union  for  these  works — ^The  pro- 
tection of  choregraphic  works  throughout  the  Union — Works  of  architec- 
ture— Buildings  as  subjects  of  copyright — Works  of  architecture  protected 
by  Additional  Act  of  Paris — A  sub-Union  created. 

The  Convention  Bule  a  Compromise. — In  regard  to  photo- 
graphs, choregraphic  works,^  and  works  of  architecture  proper 
(as  distinguished  from  their  plans)  the  rule  laid  down  by  the 
Convention  represents  a  compromise  between  the  countries 
which  recognise  the  claim  of  these  works  to  domestic  copy- 
right protection,  and  those  which  deny  to  them  all  copy- 
right character.  The  former  naturally  advocated  their  inclu- 
sion in  Art.  4,  while  the  latter,  holding  that  they  were  not 
'literary  or  artistic,'  refused  on  principle  to  consent  to  any 
mention  of  them  in  the  definition  of  'literary  and  artistic 
works.'  The  ultimate  result  was  that  in  each  case  the  subjects 
in  question  were  not  included  in  Art.  4,  but  were  dealt  with 
by  separate  provisions,  providing  for  their  protection  by  the 
countries    which  gave  them    domestic    recognition.      Other 

^  DescriptiTe  representations  on  the  stage,  in  which  the  story  is  expressed  by 
the  postures  and  moyements  of  the  ballet. 
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States  are  relieved  from  any  obligation  to  protect  them,  but 
the  Articles  regulating  their  position,  being  all  inserted  in 
the  Closing  Protocol,  are  to  be  regarded  as  merely  pro^dsional, 
suggesting  future  reform  of  domestic  law  for  the  backward 
countries. 


Photographic  Works. 

Combinatioii  of  Artistic  and  Indiutrial  elements. — In  photo- 
graphs, an  artistic  element  is  combined  with  an  element 
purely  mechanical,  in  varying  degrees  of  proportion.  In 
photographs  of  landscapes,  etc.,  the  selection  of  a  suitable 
subject  exacts  from  the  photographer  an  appreciation  of 
artistic  effect ;  while,  in  photographs  from  life,  the  pose 
and  grouping  of  the  subjects,  the  arrangement  of  the 
background  and  setting,  and  the  distribution  of  the  light 
are  artistic  processes  of  no  small  importance.  In  retouching 
the  negative  the  skill  of  the  photographer  is  again  called 
into  exercise  :  but  in  the  actual  process  by  which  the  im- 
pression is  obtiiincd  he  plays  a  very  small  part.,  his  functions 
being  confined  to  setting  the  camera  in  motion.  Where  the 
operator  neither  selects  or  arranges  his  subject  with  an 
eye  to  artistic  effect,  nor  retouches  the  negative,  the  artistic 
element  disappears  altogether :  but  the  mechanical  eleipent 
can  never  disappear,  and  therefore,  though  some  photographs 
may  be  partially  artistic  in  character,  others  may  be  entirely 
devoid  of  the  artistic  element. 

On  the  other  hand,  all  photographs  owe  their  origin  to 
the  industry  of  the  operator  :  hence  even  those  which  are 
in  no  sense  works  of  art  have  some  claim  to  protection  as 
industrial  works.  Moreover  in  practice  some  intellectual 
element  must  always  be  present.  Tlius,  the  question 
usually  being  one  merely  of  degree,  it  is  often  difficult  to 
determine  in  the  abstract  whether  a  given  photograph  should 


8a€.  T.]  PHOTOGRAPHS.  375 

be  granted  an  extended  measure  of  protection  as  a  work  of 
art,  or  regarded  as  industrial  and  invested  with  a  period  of 
protection  which  is  comparatively  short. 

VariouB  views  taken  by  different  conntries. — The  difficulty 
is  usually  solved  once  for  all  by  a  statutory  decision  as  to  the 
category  in  which  photographs  shall  be  placed :  and,  as  this 
is  almost  entirely  an  arbitrary  matter,  it  is  not  to  be  wondered 
at  that  we  find  divergences  in  the  views  taken  by  various 
countries.^  Thus  Germany  and  Switzerland  regard  all  photo- 
graphs as  industrial  works,  and  protect  them  as  such, 
giving  them  a  period  of  only  five  years ;  while  Spain,  Great 
Britain,  and  Monaco  treat  all  photographs  indiscriminately 
as  artistic  works  and  accord  them  the  full  term  of  artistic 
copyright. 

History  of  the  1886  Eule. — The  question  of  the  international 
protection  of  original  photographs  was  raised  by  France, 
upon  the  discussion  of  Art.  4  by  the  1884  Committee  of 
draftsmanship.  It  was  then  suggested  that  they  should  be 
included  among  the  works  enumerated  in  that  Article :  but 
the  German  delegates  objected,  on  the  ground  that  the  present 
state  of  the  domestic  law  of  Germany  would  not  allow  that 
country  to  consent  to  their  being  placed  in  the  class  of  artistic 
works.  The  result  was  that  the  Committee  decided  to  leave 
the  question  open  for  the  time,  but  to  draw  up  a  resolution 
indicating  the  desirability  of  including  original  photographs 
in  the  protection  of  the  Convention.  This  resolution  was 
adopted  by  the  Conference  and  embodied  in  the  draft  Conven- 
tion of  1884. » 


1  In  Belgium,  Fiance,  and  Italy,  however,  it  is  left  to  the  Courts  to  decide 
in  each  case  whether  the  photograph  is  an  artistic  work  or  not.  This  method, 
though  the  only  one  that  is  theoretically  correct,  presents  numerous  practical 
difficulties,  and,  as  M.  Pouillet  says,  *  exalts  the  Courts  into  academies  by 
making  them  judges  of  the  beautiful,  when  they  should  only  be  judges  of 
the  right.' 

'  See  Actet  de  la  Confirctice  de  Berne ^  1884,  p.  63. 
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In  1885  France  again  proposed  that  photographs  should 
be  included  in  Art.  4,  and  again  upon  objection  by  Germany 
the  question  was  shelved.  This  time,  however,  the  Committee 
inserted  a  definite  provision  in  the  Closing  Protocol,  requiring 
the  countries  which  did  not  deny  the  character  of  artistic  works 
to  the  works  in  question,  to  admit  them  to  the  benefit  of  the 
Convention. 

The  1886  Bule. — The  provision  in  question  was  adopted  by 
the  Conference,  and  stands  as  No.  1  in  the  Closing  Protocol 
to  the  Convention  of  1886,  in  the  following  terms  : — 

'  With  reference  to  Art.  4,  it  is  agreed  that  those  countries 
of  the  Union  in  which  the  character  of  artistic  works  is 
not  refused  to  photographic  works,  bind  themselves  to  admit 
them,  from  the  coming  into  force  of  the  Convention  concluded 
this  day,  to  the  benefit  of  its  provisions.  They  are,  however, 
only  bound  to  protect  the  author  of  the  said  works  in  so  far 
as  their  law  permits,  saving  the  international  arrangements 
at  present  existing  or  hereafter  to  be  entered  into.'  (The 
second  paragraph  treats  of  authorised  photographs  of  pro- 
tected works  of  art,  and  is  dealt  with  in  Sec.  3  of  this 
chapter.) 

Effect  of  the  Bule  to  create  a  Bub-TTnion. — As  M.  Numa 
Droz  has  pointed  out,^  the  effect  of  the  Article  is  to  create 
a  limited  Union  {Union  restreinte)  between  the  countries 
which  do  not  reject  the  claim  of  photographs  to  be  treated 
as  artistic  works.*  From  the  wording  of  the  Closing  Proto- 
col, and  from  the  consideration  that  the  general  principle 
of   the  Convention  is   to    require   each  country  to  extend  its 

'  Journal  de  Droit  International  Frivfy  1886,  p.  489, 

*  The  nogative  wording  of  the  article — *  in  which  the  character  .  .  .  ia  not 
refused/  etc., — is  worthy  of  note,  both  on  account  of  the  practical  effect  it  has 
in  binding  countries  in  which  the  position  of  the  works  in  question  is  not  clearly 
defined  by  law,  and  because  it  indicates  the  view  of  the  Convention  that  photo- 
graphs have  tkprimd  facie  claim  to  protection,  so  that  the  relegation  of  the  matter 
to  domestic  legislation  is  a  concession  made  to  those  countries  which  refuse  to 
recognise  their  artistic  character. 
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own  domestic  protection  to  Unionist  works,  it  would  appear 
that  the  members  of  this  sub-Union  are  not,  as  suggested  by 
M.  Darras,^  merely  obliged  to  protect  photographs,  inter  se^ 
but  that  they  are  also  bound  to  admit  the  photographs  of  the 
other  Union  countries  to  the  benefits  of  the  Convention.* 

The  result  of  this  is  not,  however,  to  secure  any  protection 
for  photographs  of  countries  which  grant  them  no  protection 
whatever  by  their  domestic  law — for,  though  due  in  principle, 
such  a  protection  would  in  fact  be  excluded  by  the  rule  of 
Art.  2,  providing  that  the  duration  of  the  rights  to  be  accorded 
cannot  exceed  that  of  the  country  of  origin, — but  only  for 
those  belonging  to  countries  which  grant  them  some  domestic 
protection,  though  this  may  be  based  on  the  idea  that  they 
are,  ^.^.,  industrial  works.  Thus  a  German  photograph, 
having  fulfilled  the  conditions  and  formalities  of  the  German 
law,  would  probably  be  protected  by  France  for  a  period  of 
five  years,  this  being  the  term  granted  by  the  domestic  law  of 
Germany,  although  that  law  only  protects  photographs  as 
industrial  works.  The  reverse  would  not  hold  good  ;  a  French 
photograph  would  gain  no  Convention  protection  whatever 
in  Germany. 

Change  in  the  Gtennan  view. — In  a  treaty  vdth  the  United 
States  of  the  15th  January,  1892,  Germany  agreed  to 
accord  to  the  photographs  of  American  citizens  the  benefits 
of  its  domestic  law.  This  indicated  a  change  of  attitude  on 
the  part  of  Germany,  and  it  is  therefore  not  surprising  to  find 
that,  at  the  Paris  Conference  of  1896,  that  country  consented 
to  a  change  in  the  wording  of  §  1  of  the  Closing  Protocol, 
though  it  still  refused  to  agree  to  the  proposal  of  France  to 
include  photographs  in  the  enumeration  of  Art.  4.' 

'  Darras,  Du  Droit  des  Autettra  H  dea  Artistes,  pp.  586,  587. 

'  See  Audes  8ur  la  revision  de  la  Convention  de  Berne,  p.  40. 

3  See  resolutions  of  the  International  Literary  and  Artistic  Association  and 
the  International  Photographic  Union  in  Actes  de  la  Conference  de  Paris,  p.  55, 
for  various  suggestions. 
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The  Bule  of  fhe  Additional  Act,  1896.— This  refusal  placed 
the  adoption  of  that  measure  out  of  the  question :  and  the 
Article  ultimately  accepted  by  the  Conference  of  Paris,  which 
now  stands  as  No.  1,  B,  of  the  Closing  Protocol,  runs  : 

('  With  reference  to  Art.  4  it  is  agreed  as  follows ')  : — 
'  Photographic  works,  and  works  obtained  by  analogous  pro- 
cesses, are  admitted  to  the  benefit  of  the  provisions  of  those 
Acts,^  in  so  far  as  domestic  law  allows  this  to  be  done,  and 
in  the  measure  of  the  protection  that  it  accords  to  similar 
national  works.  .  .  .'  (The  proviso  dealing  with  authorised 
photographs  of  protected  works  of  art  remains,  in  the  same 
terms  as  before.) 

Becommendation  that  all  countriefl  should  protect  Photographs. 
— In  view  of  the  diversity  of  domestic  law  in  respect 
of  the  protection  of  photographs,  the  Conference  of  Paris 
also  issued  the  following  Recommendation  ( V<mi)  :  '  It  is 
desirable  that,  in  all  the  countries  of  the  Union,  the  law 
should  protect  photographic  works,  or  works  obtained  by 
analogous  processes,  and  that  the  duration  of  the  protection 
should  be  at  least  fifteen  years.'  Clause  1  of  the  Interpretative 
Declaration  of  Paris,  which  provides  that  the  protection  of 
Art.  2  depends  soleli/  upon  the  fulfilment  of  the  conditions 
and  formalities  of  the  country  of  origin,  is  also  made  applicable 
to  the  protection  of  photographic  works.^ 

Semi-official  view  as  to  effect  of  Farifl  Amendment — The 
efiEect  of  the  Act  of  Paris  is  thus  described  by  M.  Renault, 

'  I,e,  the  Berne  Convention  and  the  Act  of  Paris. 

^  It  may  be  weU,  in  this  connection,  once  more  to  point  out  that  Norway 
and  Sweden  have  refused  to  accept  the  Additional  Act  of  Paris,  and  England  the 
Interpretative  Declaration,  so  that  the  relations  of  Norway  and  Sweden  with 
the  other  countries  of  the  Union  are  regulated  solely  by  the  original  Berne  Con- 
vention and  the  Interpretative  Declaration,  and  those  of  England  by  the  Berne 
Convention  and  the  Act  of  Paris  (but  see,  contra^  Le  Droit  d'Auteur,  1899, 
p.  64).  As  to  conditions  and  formalities,  however,  England  interprets  the  Con- 
vention in  the  sense  of  the  Interpretative  Dcc'laration  (see  a  statement  by  Mr. 
Howard,  one  of  the  English  delegates  at  the  Paris  Conference,  in  AHet  de  la 
Conference  de  iVrn>,  p.  111). 
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in  the  Report  of  the  Committee :  '  Thus,  in  the  relations 
between  the  countries  of  the  Union,  the  protection  accorded 
to  photographs  or  to  works  obtained  by  analogous  processes 
can  be  demanded,  whatever  it  is.  No  country  sacrifices  its 
principles,  tliough  every  country  accords  its  domestic  treat- 
ment to  Union  countries.  The  essential  thing  is  that  protection 
should  be  assured  ;  the  nature  of  the  protection  is  of  secondary 
importance. 

*From  the  fact  that  protection  must  be  claimed  in  virtue 
of  the  Convention,  it  follows,  on  the  one  hand,  that  protection 
cannot  be  claimed  for  a  longer  period  than  in  the  country 
of  origin,  and,  on  the  other  hand,  that  it  is  sufficient  to 
fulfil  the  conditions  and  formalities  prescribed  in  that  country, 
conformably  to  the  interpretation  ...  of  Art.  2,  §  2,  of  the 
Convention.  ...  It  is  useful  to  note  that,  according  to  the 
clause  submitted  to  the  Conference,  the  countries  of  the  Union 
in  which  as  a  matter  of  fact  no  protection  is  granted  to  photo- 
graphs by  law,  are  not  obliged  to  protect  the  photographs  of 
the  other  countries  of  the  Union,  and  nevertheless  will  profit 
by  the  protection  accorded  in  these  latter  countries.  Here 
again  there  is  a  concession  made  without  reciprocity.'  ^ 

Criticism  of  this  view. — ^The  first  part  of  this  extract  con- 
tains a  lucid  statement  of  the  actual  position :  but  the  latter 
portion  seems  somewhat  inconsistent,  since,  where  the  term 
of  protection  granted  by  the  country  of  origin  is  7w7,  any 
positive  term,  however  short,  must  exceed  it,  and  therefore, 
under  the  rule  of  Art.  2,  §  2,  countries  in  which  the  law 
gives  no  protection  whatever  to  photographs,  though  in  theory 
they  may  be  entitled  to  profit,  will  in  fact  profit  nothing  by 
the  Convention  protection  accorded  by  other  countries,  in 
compliance  with  the  Protocol.  The  general  principle  that,  in 
order  for  a  work  to  have  a  locus  standi  to  claim  international 
protection,  it  must  be  in  the  enjoyment  of  some  protection  in  its 

*  See  Actrs  de  la  Conference  de  PariSj  p.  167. 
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own  country,  supports  the  unambiguous  wording  of  Art.  2,  §  2, 
in  this  respect. 

The  final  statement  of  the  passage  in  M.  Renault's  Report 
set  out  above  must  therefore  be  explained  by  supposing  that 
it  treats  only  of  the  primary  obligation  of  the  Article, — ^by 
which  countries  protecting  photographs  are  obliged  to  admit 
all  Unionist  photographs  to  the  benefit  of  the  provisions  of  tlie 
Convention^ — not  of  the  way  in  which  that  obligation  works 
out.  If  there  is  any  contradiction,  it  would  seem  that  the 
revised  Convention,  which  alone  constitutes  a  binding  act,  must 
override  the  oflScial  report,  which  only  aims  at  explanation. 
It  is,  therefore,  difficult  to  agree  with  the  view  expressed  in 
Le  Droit  dCAvteur^  that  the  effect  of  the  Articles  in  question, 
in  view  of  the  Report,  is  to  make  it  obligatory  upon 
countries  which  themselves  protect  photographs  to  grant  any 
protection  to  photographs  emanating  from  countries  which 
themselves  grant  none  by  their  domestic  law. 


Choregraphio  Works. 

Indeterminate  position  of  these  works. — As  regards  chore- 
graphic  works  (descriptive  ballets),^  it  was  the  fact  that  their 
position  as  a  class  was  in  most  countries  still  undetermined, 
rather  than  any  positive  difference  of  opinion  as  to  their  nature, 
that  stood  in  the  way  of  their  inclusion  in  Art.  4  of  the 
Convention.  The  extent  to  which  the  development  of  the 
choregraphio  art  had  attained  in  Italy  led  this  country  to 
propose  at  the  1885  Conference  that  these  works  should  be 
enumerated  among  the  '  literary  and  artistic  works '  of  that 

1  Le  Droit  cPAnteur,  1899,  pp.  64,  66. 

s  Deflnitioii. — ^A  choregraphio  work  is  defined  by  the  International  Office  in 
Le  Droit  (TAuteury  1899,  p.  U,  as  a  work  which  *  represents  ...  a  processional 
dance,  sometimes  also  a  dancing  group,  the  object  being  to  reproduce  on  the 
stage  a  determinate  subject,  often  an  allegory  or  a  symbolic  grouping.' 
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Article^ ;  the  objection  then  made,  which,  as  in  the  case  of 
photographs,  originated  with  the  German  delegacy,  was  that 
*the  task  of  defining  these  works,  which  in  certain  countries 
have  only  quite  recently  been  admitted  to  protection,  still 
presents  serious  difficulties.'  * 

The  German  view. — The  following  remarks  of  M.  Reichardt' 
clearly  express  the  position  taken  up  by  Germany :  '  A 
thorough  examination  of  the  question  has  shown  us  that,  instead 
of  providing  for  the  protection  of  these  works  expressly  and 
generally  by  the  Convention,  it  would  be  preferable,  in  the 
interests  of  the  development  of  the  matter,  to  leave  this 
question  to  the  judgment  of  the  Courts.  The  Convention 
already  protects  the  libretto  and  the  music  of  ballets  upon 
another  ground.  What  else  is  there  then  to  protect?  It  would 
be  the  ensemble  of  dances,  poses,  and  living  pictures,  etc.  In 
proclaiming  the  protection  of  choregraphic  works  unreservedly 
and  indiscriminately,  would  not  the  Conference  run  the  danger 
of  including  implicitly  in  this  protection  such  and  such  a 
paeudo-choregra^hic  work  which  would  not  merit  inclusion 
amongst  works  of  art?  Do  you  wish  to  protect  upon  this 
ground  every  pantomime,  every  choregraphic  scene,  represented 
in  the  circus,  at  fairs,  in  booths,  even  in  the  open  street  ? 
There  does  not  exist  in  science,  in  the  various  systems  of  law, 
or  .  .  .in  jurisprudence,  any  clear  definition  of  choregraphic 
works. 

'In  view  of  the  imperative  need  to  exercise  discrimi- 
nation in  granting  die  protection  claimed  by  the  Italian 
delegacy,  it  will  be  necessary,  at  least  until  the  problem  of  a 
definition  is  solved,  to  reserve  to  the  Courts  the  power  of 
deciding,  when  the  question  arises,  if,  and  under  what  condi- 
tions, the  protection  accorded  to  dramatic  or  dramatico-musical 

1  In  Art.  5  of  the  Montevideo  Convention,  choregraphic  works  are  mentioned 
amongst  the  works  to  be  protected. 

s  Aete$  de  la  Confirmee  de  Berne,  1885,  p.  43.  >  Ih\d.,  pp.  21,  22. 
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works  against  illicit  reproduction  applies  to  choregraphic 
works.* 

Choregraphio  Works  to  be  protected  where  reoognised  by 
domestie  law. — Hence  this  subject  too  was  dealt  with  in  a 
provision  o£  the  Closing  Protocol  (§  2),  which  runs  thus  : 

'With  reference  to  Art.  9,  it  is  agreed  ihat  those  of  the 
countries  of  the  Union  the  law  of  which  implicitly  includes 
choregraphic  works  amongst  dramatico-musical  works,  ex- 
pressly admit  the  said  works  to  the  benefit  of  the  provisions 
of  the  Convention  concluded  this  day. 

'  It  is,  however,  understood  that  disputes  which  may  arise 
upon  the  application  of  this  clause  shall  be  reserved  for  the 
decision  of  the  respective  Courts.'  ^ 

Effect  of  the  Conyention  is  to  create  a  Bub-XTnion  for  theae 
Works. — In  spite  of  a  further  effort  on  the  part  of  Italy,  made 
at  the  Paris  Conference,  to  secure  the  inclusion  of  choregraphic 
works  in  Art.  4,  this  provision  remains  unaltered,  and  at 
present  stands  part  of  the  Convention,  as  §  3  of  the  Closing 
Protocol.  Its  effect  is  to  create  a  sub-Union,  similar  in 
character  to  that  created  for  photographs,  between  the  various 
States  of  the  Union  in  which  the  domestic  law  recognises  the 
dramatico-musical  character  of  choregraphic  works.  It  is  to 
be  noted  that  the  domestic  protection  which  the  Convention  has 
in  view  need  not  flow  from  an  express  statutory  provision,  but 
may  be  the  result  of  general  principles  of  law  including 
choregraphs  in  the  interpretation  of  dramatico-musical  works, 
whether  declared  in  decisions  of  the  Courts  or  not.  In  any 
case,  it  will  be  for  the  Courts  to  decide  whether  a  given  chore- 
graphic  work  falls  within  the  protection  of  the  law.* 

The  Protectioii  of  Choregraphic  Works  throughout  the  XTnion. — 
Among  the  countries  of  the  Union,  Belgium,  Haiti,  Luxem- 
burg, Monaco,  Switzerland,  and  Tunis  have  not  yet  found  it 

^  A  German  Treaty  of  1884  with  Italy  contains  an  analogous  disposition. 
'  Seo  Le  Droit  tTAtUeury  1899,  pp.  13  seq.,  on  the  whole  question. 


Sec.  T.]  WORKS  OF  ARCHITECTTTRE.  883 

necessary  to  lay  down  any  rule  as  to  the  status  of  chore- 
graphic  works.  Italy  grants  an  express  protection  to  such 
works  ;  Denmark  and  Norway  protect  *  ballets,  pantomimes, 
and  other  analogous  works  for  which  special  music  has  been 
composed';  and  the  definition  of  'dramatic  piece '^  in  the 
English  Act  of  1842  is  wide  enough  to  include  all  ordinary 
choregraphic  works.  In  Spain  and  France  such  works  are 
protected  under  general  principles  of  the  law.*  In  Germany  it 
is  for  the  Courts  to  decide,  for  each  case  as  it  arises,  whether 
the  choregraphic  work  can  be  regarded  as  dramatic  or 
dramatico-musical  or  not,  and  to  grant  or  withhold  the  pro- 
tection of  the  law  accordingly. 

Works  of  Architkcturb. 

Buildings  as  subjeets  of  Copyright.— While  the  claim  of  the 
architect  to  copyright;  in  his  plans  and  designs  has  for  some 
time  been  widely  recognised,  it  is  only  recently  that  the  ques- 
tion whether  he  should  be  accorded  any  protection  in  his 
buildings  as  such  has  received  notice.  It  was  not  brought  for- 
ward in  the  Conferences  of  Berne  ;  but  between  the  last  of  those 
conferences  and  the  Conference  of  Paris  a  plea  was  raised  by 
M.  Jules  de  Borchgrave,  in  Le  Droit  d'Avieur^^  on  behalf  of 
such  works  in  question,  and  in  the  Etudes  compiled  by  the  Inter- 
national Ofiice  in  view  of  the  latter  Conference  a  full  discussion 
of  the  matter  was  undertaken,  in  which  the  same  conclusions 
as  those  of  M.  de  Borchgrave  were  reached.  At  the  time  of 
the  Conference  of  1886  'the  right  of  re-edification' — ^as  the 

^  *  The  words  "  dramatic  piece  "  shall  bo  construed  to  mean  and  include  every 
tragedy,  comedy,  play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic  entertain- 
ment.'— Stat.  5  and  6  Vict.  c.  46,  sec.  2. 

'  As  to  France,  there  are  decisions  to  support  this  view.  Moreover,  in  the 
treaty  of  1884  with  Italy  choregraphic  works  are  expressly  included  amongst 
protected  works,  and  their  unauthorised  representation  in  public  is  forbidden. 

'  le  Diint  iTAttteur,  1890,  pp.  13  seq. 
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architect's  exclusive  right  to  reproduce  imitations  of  buildings 
which  he  has  erected  has  been  called — was  not  expressly  recog- 
nised by  the  domestic  law  of  any  country  of  the  Union,  though 
it  was  protected  implicitly  by  the  law  of  France,  Belgium,  and 
and  Spain,  and,  probably,  by  that  of  Italy  and  Switzerland  ; 
and  up  to  the  present  the  new  law  of  Luxemburg,  enacted  in 
1898,  is  the  only  one  which  contains  a  specific  mention  of 
'  works  of  architecture '  among  the  works  to  be  protected. 

There  is  no  need  here  to  enter  into  a  lengthy  consideration 
of  the  reasons  upon  which  the  claim  of  such  works  to  protec- 
tion is  based.  It  is  sufficient  to  say  that  an  edifice  may  embody 
an  original  conception  on  the  part  of  the  architect,  just  as  a 
book  may  embody  an  original  conception  on  the  part  of  the 
author,  or  a  plastic  work  such  a  conception  on  the  part  of  the 
sculptor  ;  and  that,  whatever  the  form  of  a  work,  it  is  unfair 
to  deny  to  its  creator  an  exclusive  right  in  it,  unless  from  its 
nature  and  purposes  it  is  reasonable  to  presume  an  intention  to 
throw  open  the  work  to  free  reproduction.  The  architect  is 
provided  with  a  remedy  against  the  unauthorised  reproduction 
of  his  plans,  which  are  protected  as  works  of  art  (in  England 
as  drawings),  but  the  protection  of  the  plan  of  a  building  is  not 
the  protection  of  the  building  itself.^  The  making  of  plans, 
again,  though  a  usual  preliminary,  is  not  absolutely  essential 
to  the  construction  of  architectural  works.' 

Works  of  Arehitectnre  protected  by  Additional  Act  of  Paris. — 
The  International  Office  having  called  attention  to  these  prin- 
ciples, and  having  demonstrated  at  length  that  the  works  in 
question  should  be  protected  internationally,  the  French  Govern- 
ment took  the  matter  up,  and,  in  its  draft  of  amendments  pre- 

^  In  England  the  fact  that  the  plans  have  to  be  passed  by  the  local  authority 
before  any  building  is  begun  renders  it  possible  for  the  first  architect  to  prove 
copying  on  the  part  of  the  second  from  the  outset. 

^  Thus,  for  a  wager,  M.  O.  Mothes,  an  architect  of  Saxony,  erected  a  turret  with 
a  spiral  staircase  in  1848,  without  any  preliminary  plan  or  model. — See  Le  Droit 
(TAuttHfy  1899,  pp.  2,  3. 
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sented  to  the  Paris  Conference,  proposed  that  works  of  archi- 
tecture should  he  included  in  Art.  4*  ;  Germany  again  refused 
to  accept  the  French  proposal,  and  again  a  compromise  was 
arrived  at.  Its  results  are  embodied  in  §  1,  A,  of  the  amended 
Closing  Protocol,  which  runs  : 

*  With  reference  to  Art.  4  it  is  agreed  as  follows  ; 

'"In  the  countries  of  the  Union  in  which  protection  is 
accorded,  not  only  to  architectural  plans,  but  also  to  works 
of  architecture  themselves,  those  works  are  admitted  to  the 
benefit  of  the  provisions  of  the  Berne  Convention  and  of 
the  present  Additional  Act." ' 

A  sub-XTnion  created. — The  efFect  of  this  is  again  to  create 
a  sub-Union,  similar  in  character  to  those  established  for 
photographs  and  choregraphic  works.^ 

^  This  proposal  was  foreshadowed  in  resolutions  of  the  International  Literary 
and  Artistic  Association,  at  Neuchatel  1891,  Milan  1892,  and  Antwerp  1894, 
collated  in  Aetea  de  la  Conference  de  Pm-is,  p.  66. 

'  It  is  worth  while  to  consider  the  position  of  works  of  architecture  under  the 
original  Convention  of  1886.  The  International  Office  takes  the  view  that  the 
general  rule  of  Art.  4  hound  countiies  whose  domestic  law  regarded  works  of 
architecture  as  artistic  to  protect  them  if  they  were  in  enjoyment  of  pro- 
tection in  their  country  of  origin  {jStudes  9ur  la  reviaion  de  la  Conventum  de 
Beitte,  p.  30).  This  may  be  so ;  but  it  is  pertinent  to  ask  why  then  it  was  found 
necessary  to  insert  a  special  Article  in  the  1886  Convention,  in  order  to  set  up  a 
similar  rule  for  choregraphic  works.  Another  view  of  the  definition  of  Art.  4 
is  that  it  is  to  be  interpreted  in  the  light  of  international  opinion,  bo  that  a 
country  which  itself  holds  that  a  certain  work  is  in  the  literary,  scientific,  or 
artistic  domain,  is  nevertheless  not  bound  to  protect  it  if  it  can  show  that  this 
view  is  not  generally  accepted  by  the  countries  of  the  Union. 


CO 


CHAPTER  V. 


INFRINGEMENTS,     REMEDIES,     AND     PROCE- 
DURE   UNDER   THE    BERNE    CONVENTION. 


SECTION  I. 
THE  GENERAL    RULE    OF   THE   CONVENTION. 

Belation  between  right  and  infringement — Remedies  and  procedure 
should  be  left  to  domestic  law — Infringements  may  be  interaationolly 
defined — ^The  rules  of  the  Convention  as  to  infringements. 

Belation  between  Bight  and  Infringement— Since  it  is  a 
necessary  consequence  of  the  existence  of  a  right  that  all  acts 
interfering  with  its  free  exercise  are  illegal,  every  grant  of  a 
right  necessarily  implies  a  corresponding  prohibition  of  infringe- 
ments. Hence  the  general  rule  of  Art.  2,  which  provides  that 
in  each  country  Unionist  authors  are  to  enjoy  the  same  rights  as 
those  granted  to  natives,  serves  also  to  determine  the  acts  which 
constitute  infringements.  At  the  same  time,  it  has  the  eflEect 
of  assuring  to  Unionist  authors  the  same  treatment  on  the  part 
of  each  country  in  respect  of  remedies  and  procedure  as  that 
accorded  to  natives,  for  the  term  '  rights '  is  not  limited  to 
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primary  rights,  but  includes  as  well  rights  to  remedies  and 
rights  connected  with  procedure.^ 

Bemedies  and  Procedure  should  be  left  to  Domestic  Law. — 
These  last  two  matters,  indeed,  the  Convention  leaves  almost 
entirely  to  domestic  law ;  for  though,  besides  Art.  2,  Arts.  11, 
12,  and  13  all  relate  to  remedies  and  procedure,  Arts.  12  and 
13  are  purely  permissive,  and  Art.  11  alone  purports  to  lay 
down  an  absolute  rule  forming  part  of  the  Convention  jils 
cogens  minimum.  It  is,  of  course,  hardly  within  the  province 
of  an  ordinary  international  agreement  to  dictate  to  its  parties 
the  means  to  be  employed  for  securing  the  rights  it  confers  : 
it  is  assumed  that  they  each  possess  an  efficient  system  of 
judicature,  and  that  their  own  remedies  are  well  adapted  to 
enforce  obedience  to  law. 

IniMngements  may  be  intematioiially  defined. — With  regard  to 
infringements  the  case  is  different,  for  a  Convention  naturally 
aims  at  widening  the  area  of  the  author's  protection,  so  that 
acts  against  aliens  which  were  formerly  tolerated  may  hence- 
forth be  forbidden  in  all  the  contracting  countries.  To  ssiy 
this^is  only  to  say  that  the  usual  object  of  a  Convention  is  to 
secure  to  authors  rights  previously  denied  to  them  in  countries 
other  than  their  own.  The  correlation  of  right  and  obligation 
makes  every  extension  in  the  domain  of  rights  involve  an  ex- 
tension in  the  domain  of  infringement ;  and  thus  all  Articles 
which,  forming  part  of  the  jus  cogens  minimum  of  the  Con- 
vention, serve  to  secure  certain  international  rights  over  and 
above  those  of  Art.  2,  have  some  claim  to  be  dealt  with  in  this 
Chapter,  since  they  embody  absolute  rules  widening  the  domain 
of  international  infringement.  As  the  substantial  effect  of  such 
Articles  has  already  been  set  out  in  the  two  previous  Chapters, 

^  It  is  therefore  doubtful  whether  a  member  of  the  Union  would,  under  the 
Convention,  be  entitled  to  exact  from  authors  belonging  to  another  Union  country 
any  such  special  formalities  as  the  eawtio  judieatum  tohi  referred  to  above  ;  see^ 
however,  Nicolau,  La  Fropriete  litUraire  et  artistiquef  pp.  318  seq.,  and  Part 
II.,  Chap,  iv.,  sec.  3,  of  this  work. 
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it  is,  however,  only  necessary  to  point  out  that  those  Chapters 
are  complementary  to  this. 

The  Bules  of  the  Conventioii  as  to  Infringements. — ^The  only 
absolute  rules  couched  in  prohibitory  form  that  the  Convention 
contains  are  embraced  in  the  revised  Art.  7,  relating  to  news- 
paper and  magazine  articles  ;  and  it  has  been  pointed  out  in 
the  last  Chapter  that  in  their  original  shape  these  too  were 
permissive.  It  is  true  that  Art.  10  begins  with  a  special 
prohibition  levelled  against  adaptations,  arrangements  of  music, 
etc.,  but  the  rule  is  qualified  by  a  clause  declaring  that,  in  its 
application,  the  reservations  of  the  various  domestic  laws  may  be 
taken  into  account.  Art.  8,  on  educational  and  scientific  works 
and  chrestomathies,  which  is  also  matter  for  this  Chapter,  allows 
countries,  in  derogation  of  the  general  rule  as  to  infringements, 
to  make  provisions  by  their  domestic  law,  or  by  treaties,  for  an 
international  liberty  of  extract  in  favour  of  such  works.  It  is 
in  no  sense  part  of  the  jus  cogens  minimum  of  the  Convention. 
Lastly,  §  3  of  the  Closing  Protocol,  which  provides  that  the 
manufacture  and  sale  of  mechanical  musical  instruments  are 
not  to  be  considered  as  constituting  infringements  of*  the 
musical  copyright,  though  it  creates  an  absolute  rule,  aims,  not 
at  forbidding  certain  acts,  but  at  securing  that  certain  acts, 
which  might  otherwise  be  forbidden  by  the  various  domestic 
laws,  shall  be  tolerated  internationally.  It  subtracts  from — 
and  does  not  add  to — the  list  of  international  infringements. 
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SECTION  n. 

BEPBOnUCTIONS  WHICH  ABE  SPECIFICALLY 
PBOHIBITED. 

Adaptations,  arrangements  of  music,  dramatisations,  etc. — Nature  and 
treatment  of  these  works — Distinction  between  these  and  chrestomathies — 
History  of  the  rule  relating  to  adaptations — Indirect  appropriations  generally 
unlawful — National  reservations  to  be  applied — Dramatisations  and  noveli- 
sations  in  England — ^Dramatisation,  etc.,  discussed  at  the  Paris  Conference — 
Compromise  by  means  of  the  Interpretative  Declaration — Educational  and 
scientific  works  ;  Chrestomathies — The  nature  of  expropriation — ^The 
necessity  of  a  special  international  rule — The  history  of  the  Convention  rule 
— Each  country  to  determine  the  extent  of  lawful  expropriation — Art.  8 
not  a  codif^nng  article — Union  countries  which  allow  expropriation — ^The 
right  of  quotation  not  affected — In  strictness  international  expropriation  is 
unjust — The  plea  of  public  benefit. 


Adaptations,  Arrangbments  of  Music,  Dramatisations, 

Etc. 

Hatore  and  Treatment  of  these  Works. — Works  which  are  in 
substance  reproductions  of  others  under  a  different  form  stand 
in  a  somewhat  ambiguous  position,  by  virtue  of  the  conflict 
between  their  original  and  their  unoriginal  elements.  It  is 
therefore  necessary  for  any  Copyright  Act  or  Agreement  which 
affects  to  be  comprehensive  to  fix  their  mode  of  treatment,  by  a 
definite  and  express  rule. 

The  most  enlightened  view  seems  to  be  that  no  amount  of 
novelty  of  form  can  extend  to  justify  a  substantial  appropria- 
tion of  the  results  of  the  labour  of  another.^  The  fact,  however, 

^  See  an  article  by  M.  Henri  Rosmini  in  Le  Droit  cTAuteur^  1895,  p.  21 ,  with 
the  commente  of  the  International  Office. 
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that  at  first  sight  the  works  in  question  present  the  appearance 
of  new  and  original  works  gives  them  at  least  a  prima  facie 
independence,  and  because  of  this  prima  facie  independence 
they  are  more  effectually  prohibited  by  an  express  designa- 
tion of  them  as  infringements  than  by  an  express  extension  of 
the  rights  in  the  original  work,  invohdng  merely  by  implica- 
tion that  they  are  to  be  treated  as  illegal. 

Distinotion  between  these  and  Chrestomathies. — Hence  the 
Convention,  in  dealing  with  adaptations,  arrangements  of 
music,*  etc.,  does  not  proceed  by  way  of  conferring  on  the 
author  of  the  original  work  an  exclusive  right  to  carry  out 
the  processes  which  their  manufacture  entails,  but  by  way  of 
prohibiting  such  works  themselves,  when  produced  without  the 
consent  of  the  author  of  the  original  work. 

On  the  other  hand,  works  made  up  of  extracts  from 
others  taken  en  hloc^  which  rest  their  claim  to  indepen- 
dence on  the  plea  that  they  are  meant  to  achieve  a  different 
purpose,  or  to  appeal  to  a  different  public,  are  primarily  of  an 
infringing  character.  Hence,  where  these  are  to  be  disallowed, 
there  is  no  need  to  make  any  express  provision  on  the  matter  ; 
they  fall  under  the  general  rule  of  law  giving  the  author  of  an 
original  work  the  exclusive  right  to  multiply  copies  of  it.  It 
is  only  where  they  are  to  be  permitted — as  is  the  case  in  the 
Convention,  with  certain  qualifications,  for  works  composed 
of  extracts  for  educational  and  scientific  purposes  and  chresto- 
mathies — that  it  becomes  necessary  to  accord  to  them  a 
specific  treatment.  If  ever  the  plea  of  'different  purpose'  can 
avail  to  warrant  unauthorised  takings,  it  is  only  when  the 
consideration  of  '  public  benefit '  is  to  over-ride  the  author's 
claim  to  copyright  in  his  conception  ;  and  where  this  is  so, 
and  only  where  this  is  so,  it  becomes  necessary  for  a  copyright 
code  to  make  an  express  statement  on  the  matter. 

'  It  18  hardly  neceaaary  to  point  out  that,  in  view  of  the  catholicity  of  mumcal 
taste  and  universality  of  notation,  these  are  of  special  international  importance. 
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History  of  the  Bnle  relating  to  Adaptations. — The  importance 
of  dealing  with  the  process  of  adaptation  in  the  manner  indicated 
above  has  been  recognised  from  the  beginning.  Art.  10  of  the 
original  Swiss  draft  read  :  ^  Adaptation  shall  be  considered  as 
constituting  infringement,  and  proceeded  against  as  such.'  The 
German  delegacy,  in  its  list  of  questions  (No.  10),  suggested 
that,  in  view  of  the  diflBculty  of  adequate  definition,^  it  would 
perhaps  be  better  to  leave  the  matter  to  the  cognizance  of  the 
various  domestic  tribunals. 

The  matter  was  relegated  to  the  Committee  of  draftsman- 
ship, with  the  result  that  an  Article  (§  3)  was  inserted  in 
the  Closing  Protocol,^  leaving  it  to  the  Courts  to  estimate 
in  each  case  the  amount  of  injury  to  the  author  resulting 
from  the  '  adaptation.'  Meanwhile  the  position  of  arrangements 
of  music  had  also  been  mooted  by  Germany,^  and  settled  in 
a  similar  way  by  an  Art.  10  inserted  in  the  body  of  the  Con- 
vention. 

Indirect  Appropriations  generally  XTnlawM. — At  the  1885 
Congress,  the  Article  in  the  Protocol  dealing  with  adaptation 
was  fused  with  Art.  10,  and  in  this  form  was  ultimately 
embodied  as  Article  10  in  the  1886  Convention.  The  follow- 
ing is  the  Article  as  it  now  stands  : 

*  Unauthorised    indirect    appropriations    of    a    literary    or 

^  At  the  third  sitting  of  the  1884  Conference,  M.  Ulbach,  a  French  delegate, 
suggested  the  following  definition:  'Adaptation  is  the  arrangement  or  disar- 
rangement of  the  primary  work,  with  the  aim  of  adapting  it  to  the  taste  or  the 
capacity  of  another  pubUc ;  it  is  a  particular  and  personal  arrangement,  which 
takes  the  substance  of  the  work  without  taking  its  form.'  This  definition  is 
obviously  far  from  satisfactory,  and  one  is  almost  forced  to  agree  with  the  Com- 
mittee of  German  experts  referred  to  by  M.  Dambach,  which,  having  lately 
discussed  the  question,  had  come  to  the  conclusion  that  no  satis&tctory  definition 
could  be  constructed.  The  general  opinion  of  the  Conference  seemed  in  favour 
of  the  German  view,  the  French  delegates  themselves  ultimately  recognising  that 
no  definition  could  be  complete. — AeUa  de  la  Oonfirenee  de  Bertie^  1884,  pp.  34,  68. 

2  See  Aetea  de  la  Conference  de  Beme^  1884,  pp.  67,  68,  63. 

'  See  No.  2  in  the  German  list  of  questions  and  the  Article  proposed  by 
Germany  as  No.  11  A.^-Aetes  de  la  Confirenee  de  Berne,  1884,  pp.  26,  65. 
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artistic  work  designated  by  various  names,  such  as  adapta- 
tions^ arrangements  of  music^  etc.,  are  specially  included  among 
the  unlawful  reproductions  to  which  the  present  Convention 
applies,  when  they  are  merely  the  reproduction  of  such  a  work, 
in  the  same  form  or  in  another  form,  with  non-essential  altera^ 
tions,  additions,  or  abridgements,  without  in  other  respects  pre- 
senting the  character  of  a  new  original  work. 

^It  is  understood  that,  in  the  application  of  the  present 
Article,  the  Courts  of  the  various  countries  of  the  Union  will, 
if  occasion  arises,  take  into  account  the  reservations  of  their 
respective  laws.' 

Art.  10,  though  since  1886  it  has  been  made  a  subject  of 
interpretation  by  Clause  3  of  the  Interpretative  Declaration  of 
1896,  remains  unaltered  at  the  present  day.  It  establishes  the 
comprehensive  principle  that  derivative  works  such  as  adapta- 
tions, are  illegal,  unless,  of  course,  they  can  be  regarded  as  new 
original  works. 

Hational  Beservations  to  be  applied. — In  the  application  of 
the  principle,  however,  each  country  is  left  free,  through  the 
medium  of  its  Courts,  to  give  effect  to  any  particular  devia- 
tions from  the  principle  which  may  find  a  place  in  its  domestic 
law. 

As  regards  the  works  which  are  specifically  mentioned  in 
Art.  10 — adaptations  and  arrangements  of  music — it  seems  to 
be  obligatory  upon  every  country  to  enforce  a  general  prohibi- 
tion against  them,  though  in  the  application  of  such  a  prohibition 
it  may  introduce  the  qualifications  of  its  own  law  ;  but  as  re- 
gards the  general  definition  of  that  Article,  the  proviso  as  to  the 
mode  in  which  the  Article  is  to  be  applied  would,  presumably, 
warrant  a  country  in  refusing  to  prohibit,  even  in  principle,  an 
indirect  and  unauthorised  reproduction  allowed  by  its  domestic 


Dramatisations  and  Hovelisatlonfl  in  England. — A    situation 
of  this  kind  exists  in  England  with  regard  to  '  dramatisations ' 
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of  novels,  and  possibly  also,  although  there  is  no  express 
decision  on  the  point,  with  regard  to  '  novelisations '  of  dramas. 
Dramatisations,  by  established  decision,^  and  novelisations,  by 
analogous  reasoning,  both  seem  to  be  regarded  in  England  as 
not  constituting  infringements  of  the  works  upon  which  they 
are  based. 

The  state  of  the  English  law  explains  the  motives  of  the 
English  delegacy  in  asking,  upon  the  discussion  of  Art.  10  by 
the  Committee  of  1885,  whether  dramatisation  should  be  con- 
sidered as  constituting  an  illicit  indirect  reproduction.  It  was 
then  recognised  that,  subject  to  circumstances,  this  might  be 
so,  and  in  Art.  4  of  the  explanatory  declaration  put  forward 
by  France  in  1886  an  express  statement  to  that  effect,  which 
also  extended  to  the  case  of  novelisation,  was  made.  It  has 
already  been  pointed  out  that  the  French  declaration  was  not 
accepted. 

The  matter  was  allowed  to  rest,  but,  in  the  interval 
between  the  last  Conference  at  Berne  and  the  Paris  Con- 
ference of  1896,  the  English  decision  in  Wame  v.  Seehohm^* 
to  the  effect  that,  though  in  practice  there  might  be  some 
diflBculty  in  carrying  it  out  without  an  infringement  of  copy- 
right, dramatisation  was  permissible  in  principle,  reopened  the 
agitation  for  the  embodiment  in  the  Convention  of  a  definite 
statement  upon  it.^ 

Dramatisation,  etc.,  diBOiused  at  the  Paris  Conference. — Ac- 
cordingly, in  the  French  draft  of  alterations  prepared  for 
the  consideration  of  the  Paris  Conference,  it  was  proposed 
specifically  to  include  novelisations  and  dramatisations  in 
the  first  paragraph  of   Art.   10,   and   to   suppress  the  second 

»  Timley  v.  Laeey  (1863),  1  Hem.  &  M.  747,  and  Wartu  v.  Seebohm  (1888), 
39  Ch.D.  73. 

*  Wamev.  Seebohm  (1888),  39  Ch.D.  73. 

'JSee  an  article  (cited  above)  by  M.  Henri  Rosmini  in  Le  Droit  d^AuUur^  1896, 
p.  21,  with  the  comments  of  the  International  Office,  and  the  resolutions  of 
Tarious  societies,  collated  in  Actes  de  la  Confh'cnu  de  J^aris,  pp.  62,  63. 
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paragraph  which  provided  for  the  application  by  the  various 
domestic  tribunals  of  the  reserves  of  their  respective  laws. 
England,  however,  objected  to  both  these  amendments,  its 
delegates  stating  that,  though  it  agreed  in  principle  with  the 
suggested  prohibition  of  the  derivative  works  in  question,  the 
actual  state  of  its  law  prevented  it  from  promising  to  enforce 
any  rule  such  as  would  issue  from  Art.  10,  as  modified  by  the 
French  proposals. 

CompromiBe  by  meauB  of  the  Interpretative  Declaration. — 
Hence  no  change  in  the  Article  was  made  by  the  Additional 
Act  of  Paris  itself,  but  the  desires  of  the  majority  were  met  by 
the  inclusion  in  the  Interpretative  Declaration  of  1896  of  a 
Clause  3,  to  the  following  efEect : — 

'  The  transformation  of  a  novel  into  a  play,  or  of  a  play  into 
a  novel,  comes  within  the  stipulations  of  Art.  10.' 

The  statement  of  Clause  3  constitutes  an  authoritative  inter- 
pretation of  Art.  10,  binding  on  all  the  members  of  the  Union 
except  Great  Britain,  which  is  the  only  country  that  has 
rejected  the  Interpretative  Declaration. 

From  the  mode  of  treatment  adopted,  it  follows  that  none  of 
the  signatories  to  the  latter  Act  would  be  warranted  in  availing 
itself  of  the  proviso  at  the  end  of  Art.  10,  sanctioning  the 
reservations  of  the  various  domestic  systems  of  law,  in  order 
to  refuse  to  the  author  of  an  original  work  all  protection 
against  the  processes  in  question.  It  is  only  in  the  application 
of  Art.  10  that  the  various  reservations  are  to  be  operative  ; 
and  though,  so  long  as  dramatisation  and  novelisation  were 
dealt  with  only  by  the  general  rule,  it  was  open  to  any  State 
to  interpret  that  rule  so  as  to  permit  them,  the  express  inclu- 
sion of  them  in  Art.  10  entails  a  specific  prohibition,  which 
cannot  be  disregarded. 
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Educational  and  Scientific  Works.    Chrkstomathies. 

The  Hatnre  of  Expropriation. — The  liberty  of  abstracting 
fragments  of  literary  and  artistic  works,  without  the  consent 
of  the  author,  which  is  conceded  by  some  systems  of  law^  in 
respect  of  works  destined  for  education,  or  having  a  scientific 
character,  and  chrestomathies,  is  in  the  nature  of  an  exceptional 
privilege,  derogating  from  the  ordinary  rights  included  in 
copyright.  Every  country  of  the  Union  recognises  in  principle 
the  author's  exclusive  control  over  the  product  of  his  brain,  and, 
as  a  general  rule,  forbids  all  appropriation  and  expropriation 
in  respect  thereof  which  is  made  without  his  consent.  Where 
expropriation  is  allowed  for  educational  and  scientific  works, 
etc.,  the  author's  right  still  remains,  but  is  nullified  pro  tanto  by 
a  special  permission  accorded  to  the  compilers  of  such  works, 
on  grounds  of  public  interest.  It  is  not  that  the  State  wishes 
to  deprive  the  author  of  part  of  his  copyright,  but  that  it 
wishes  to  free  the  hands  of  educationists  and  others  whose  work 
it  is  desirable  to  facilitate  for  the  sake  of  the  public  good. 

The  necessity  of  a  special  International  Bale. — From  this  point 
of  view,  it  was  necessary  for  the  Convention,  in  order  to  autho- 
rise the  application  by  each  country  of  special  rules  upon 
international  expropriation,  to  state  its  intention  by  a  special 
article.  It  would  not  have  been  enough  to  leave  the  matter 
under  the  regime  of  Art.  2,  since  that  Article  would  have 
obliged  each  country  to  grant  to  the  author  its  full  domestic 
rights,  while  (probably)  it  would  not  have  allowed  it  to  derogate 
from  those  rights  by  conceding  special  exemptions  to  certain 
works,  freeing  them  from  the  general  prohibition  of  unauthorised 

'  B.g,  thoee  of  Aiutria,  Gennany,  Hungaiy,  Norway,  Sweden,  and  Switser- 
land. 
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takings.^  This,  together  with  the  desire  to  preserve 
particular  arrangements  providing  for  expropriation,  acconnts 
for  Art.  8,  which  at  first  sight  seems  merely  to  enunciate  a 
special  case  of  the  general  principle  of  Art.  2,  and  therefore  to 
be  superfluous. 

The  History  of  the  Convention  Bnle. — The  question  whether 
any  liberty  of  making  extracts  for  scientific  or  educational 
purposes  and  for  chrestomathies  should  be  conceded  to  the 
public,  like  the  analogous  question  with  regard  to  newspaper 
and  magazine  articles,  was  first  raised  by  the  German  delegates 
in  their  list  of  questions  submitted  at  the  first  sitting  of  the 
1884  Conference.*  The  consideration  of  the  matter  having 
been  referred  to  the  Committee  of  draftsmanship,  the  German 
representatives  drew  up  and  presented  to  this  body  an  Article 
which  provided  for  freedom  of  expropriation,  upon  condition 
that  the  name  of  the  author,  or  the  source  of  the  extract,  should 
be  indicated.  This  Article  contained  no  reference  to  domestic 
law  or  treaties. 

As  it  then  stood.  Art.  8,  by  its  last  paragraph,  expressly 
exempted   musical   compositions   from  liability  to   expropria- 


1  It  is  interesting  to  note  that  so  early  as  1844  a  proposed  reform  of  the  law 
of  Sweden,  having  for  its  object  the  establishment  of  the  principle  of  legal 
reciprocity,  was  admitted  only  with  the  exclusion  of  Church  books  and  works 
of  education  from  its  scope. — Darras,  Du  Droit  des  AtUmrs  et  des  Artistes,  p.  203. 

'  See  Question  6,  Acte»  de  la  Cmfereiice  de  Berne,  1884,  p.  25.  The  German 
law  of  literary,  dramatic,  and  musical  copyright  was  then  contained  in  the  Act 
of  1870,  which  conceded  (Sees.  7,  44,  47)  a  large  liberty  of  expropriation.  Ex- 
propriation was  also  sanctioned  in  the  Franco-German  Treaty  of  1883  (Art.  4). 
The  new  German  Act  of  1901,  which  has  superseded  the  1870  Act,  is  even  more 
liberal  than  its  predecessor  (Sees.  19-26). 

'  The  official  report  states  that  *  The  introduction  of  the  above  provision  has 
been  proposed  by  the  German  Delegacy,  because  it  seemed  to  be  for  the  universal 
interest  that  certain  borrowings  should  be  left  free  to  be  made  from  authors, 
within  reasonable  limits,  for  the  needs  of  education.  The  Committee  has 
recognised  the  existence  of  such  an  interest.  It  has  considered,  moreover,  that 
it  was  preferable  to  regulate  this  liberty  of  reproduction  by  the  general  Conven- 
tion, rather  than  to  leave  the  provisions  relative  thereto  to  special  agreements 
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Committee  adopted  the  Article  with  a  few  modifications, 
inclnding  the  introduction  of  a  word  which  would  have  placed 
artistic  works  amongst  those  liable  to  fragmentary  reproduc- 
tion. Upon  discussion  by  the  Conference  of  the  Committee's 
draft,  the  French  delegates  showed  themselves  strongly  averse 
to  the  insertion  of  any  such  stipulation  as  Art.  8  contained.^ 
Ultimately,  however,  the  proposition  of  the  Committee  was 
adopted  by  the  1884  Conference. 

In  the  Conference  of  1885  Great  Britain  and  Italy  joined 
France  in  objecting  to  Art.  8.  In  default  of  its  total  suppres- 
sion, M.  Henri  Rosmini,  on  behalf  of  Italy,  strongly  urged 
in  the  Committee  of  draftsmanship  that  the  last  paragraph, 
relating  to  selections  for  schools  of  music,  should  be  eliminated. 
He  represented  the  provision  therein  contained  as  establishing 
'  an  unjustifiable  anomaly,  to  the  detriment  of  musical  educa- 
tion.' The  inconsistency  was  so  obvious  that,  by  a  considerable 
majority,  the  Committee  accepted  M.  Rosmini's  motion,^  and 
then  rejected  the  Article  altogether,  Germany  voting  against  it 
in  its  amended  form.^ 

Each  country  to  determine  the  extent  of  Lawflil  Expropriation. 
— As  a  consequence  the  Committee  decided  to  substitute  a  new 
Art.  8,  leaving  each  country  to  determine  the  whole  question  of 


and  to  the  domestic  law  of  each  country. — See  Aetea  de  la  Confirmee  de  BevnCy 
1884,  p.  50. 

*  It  "was  pointed  out  at  the  time  that  this  action  on  the  part  of  France  was 
somewhat  invidious,  in  view  of  the  fact  that  that  country  had  akcady  consented 
to  the  inclusion  of  a  similar  provision  in  its  Treaty  of  1883  with  Germany.  To 
this  the  French  delegates  replied  that,  while  such  a  treaty  is  merely  a  matter  of 
convenience  between  its  parties,  a  Convention  like  that  aimed  at  by  the  Union 
ought  to  look  to  the  establishment  of  sound  and  liberal  principles. — See  Aciea 
de  la  Cotifircnee  de  Berne,  1884,  p.  51. 

'  The  majority  was  9 — Belgium,  Franco,  Great  Britain,  Honduras,  Italy, 
Norway,  Sweden,  Switzerland,  and  Tunis — against  3 — Germany,  Haiti,  and 
Spain. — See  Aetetde  la  Cmfirenee  de  Berne,  1885,  p.  47. 

'  The  majority  hero  was  7 — Belgium,  France,  Germany,  Great  Britain,  Italy, 
Switzerland,  and  Tunis — against  6 — Hai'ti,  Honduras,  Norway,  Spain,  and 
Sweden. 
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international  exproi)riation  by  its  domestic  law  and  by  treaties. 
The  substituted  Article  stands  as  Art.  8  of  the  present  Berne 
Convention,  and  reads  : 

'As  regards  the  liberty  of  lawfully  making  extracts  from 
literary  and  artistic  works  for  publications  destined  for  edu- 
cation, or  having  a  scientific  character,  or  for  chrestomathies, 
this  matter  is  reserved  to  the  law  of  the  countries  of  the 
Union,  and  to  particular  arrangements  existing  or  to  be 
concluded  between  them.' 

Art  8  not  a  codifying  Article. — It  is  plain  from  the  Report 
of  the  Committee  ^  that  even  this  qualified  admission  of  expro- 
priation was  dictated,  not  so  much  by  abstract  respect  for  the 
principle,  as  by  the  fear  lest  silence  should  endanger  the 
security  of  treaties  permitting  some  measure  of  mutual  expro- 
priation between  the  parties,^  which,  in  order  to  be  valid 
under  Art.  15,  or  the  Additional  Article,  as  the  case  might  be, 
were  required  to  confer  more  extended  rights  than  those  of  the 
Convention,  or  to  contain  other  stipulations  not  contrary  to  the 
latter  Act.^  It  is  difficult,  therefore,  to  agree  with  Le  Droit 
d^Auteur  *  that  Art.  8  is  an  Article  in  which  codification  is  ad- 
mitted in  principle,  though  circumscribed  by  the  direct  applica- 
bility of  domestic  law.  Having  regard  to  its  history  it  would 
be  more  correct  to  say  that  it  is  an  Article  which  bears  witness 
to  the  abandonment  of  the  principle  of  codification  in  regard  to 
its  subject,  and  which  owes  its  very  existence  to  the  need  for 
allowing  free  scope  to  domestic  law  and  particular  treaties. 

Union  Countries  which  allow  Expropriation. — ^Among  tlie 
members    of    the    Union,   Germany,    Norway,    Sweden,  and 

*  Aetet  de  la  Confcreftce  de  Beiiiey  1885,  p.  47. 

*  Such  as  the  French  treaties  of  1883  with  Gei-many  and  Spain  respectively. 

3  In  Actes  de  la  Cmfermce  de  Berne ^  1884,  p.  52,  however,  M.  Lavollee,  one  of 
the  French  delegates,  says  that  a  stipulation  in  a  treaty  for  liberty  of  extract 
ought  to  be  regarded  not  as  eoHtraty  to  the  Convention,  but  as  bearing  on 
matters  other  than  those  regulated  thereby. 

*  Le  Droit  cPAuteur,  1895,  p.  64. 
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Switzerland  recognise,  under  varying  conditions,  the  liberty  of 
expropriation  by  their  domestic  law,^  and  it  is  sanctioned  in 
many  international  treaties. 

The  Bight  of  ftuotation  not  affeoted. — It  must  be  mentioned, 
by  way  of  explanation,  that  Art.  8  does  not  affect  the  right 
of  quotation  for  purposes  of  criticism  and  comment,  and 
that  its  phrase  '  destined  for  education '  is  to  be  construed 
in  a  wide  sense  to  cover  the  case  of  works  destined  for 
elementary  education  and  for  self-instruction  as  well  as  that  of 
works  with  a  higher  object.  Statements  to  this  effect  were 
made  in  the  Conference  of  1885,  when  the  form  of  the  Article 
was  settled.* 

In  strictness  International  Expropriation  is  unjnst. — At  the 
Conference  of  Paris  no  suggestion  was  made  with  a  view  to 
the  modification  of  Art.  8.  The  principle  upon  which  liberty 
of  expropriation  rests  was  therefore  not  discussed.  It  may, 
however,  be  pointed  out  that,  in  strict  justice  to  the  author,  no 
plea  of  '  different  purpose '  or  '  public  benefit '  should  extend 
to  legalise  the  unauthorised  appropriation  of  any  part  of  his 
work. 

If  the  work  of  one  man  is  to  be  exploited  by  another  for  any 
purpose,  it  should  only  be  when  the  consent  of  the  former  has 
been  obtained,  if  necessary  by  means  of  a  money  payment. 
It  is  true  that  newspaper  and  magazine  articles  of  a  certain 
kind  constitute  an  exception  to  this  rule,  but  that  is  only 
because  their  objects  and  the  mode  of  their  publication  usually 
preclude  their  being  regarded  as  of  permanent  literary  value. 


>  Sec.  25  of  the  German  law  of  the  19th  June,  1901,  and  Sec.  1 1  of  the  Swiss  law 
of  1883  require  a  clear  indication  of  source.  The  Norwegian  law  of  4th  July, 
1893,  allows  expropriation  from  a  work,  only  after  the  expiration  of  10  years  from 
its  publication  {Le  Droit  d^Auteitr,  p.  136).  A  common  condition  in  treaties 
permitting  extracts  for  chrestomathies  is  that  every  extract  shall  be  accompanied 
with  explanatory  notes  in  another  language  than  that  in  which  it  was  originally 
published  (Nicolau,  La  Fropriete  litteraxre  et  artistiqWy  p.  303). 

2  See  Aetes  de  la  Conference  de  Jieim,  1886,  p.  47. 
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A  writer  of  articles  of  political  discussJion  for  a  newspaper 
cannot  complain  if  another  journal  reproduces  them,  for,  from  the 
manner  in  which  they  are  set  forth,  it  is  reasonably  clear  that 
he  meant  unreservedly  to  contribute  his  ideas  to  the  hotch- 
potch of  general  opinion.  Even  here,  however,  the  '  different 
purpose '  does  not  altogether  hold  ;  for,  directly  such  articles 
are  considered  from  the  point  of  view  of  general  literature, 
instead  of  from  that  of  current  politics,  their  reproduction — in 
the  form  of  a  miscellany,  for  example — seems  obviously  to  be 
an  infringement.  Generally  speaking,  then,  the  fact  that  an 
author  may  have  left  undeveloped  the  possibilities  of  his  work 
is  no  reason  for  taking  the  control  of  their  development  out  of 
his  hands. 

The  plea  of  *  public  benefit* — As  to  the  *  public  benefit,'  the 
public  ought  not  to  be  benefited  at  the  expense  of  the  author 
and  to  the  profit  of  pirates.  The  '  public  benefit '  may  serve  as 
a  secondary  consideration  when,  as  in  the  case  of  news,  there 
is  some  independent  justification  for  denying  to  the  author  the 
ordinary  literary  rights  ;  but  it  can  never  serve  to  over-ride  a 
just  claim  to  protection,  for  the  simple  reason  that,  whatever 
its  immediate  advantages,  interference  with  individual  rights 
really  results  to  the  detriment  of  the  public  in  the  long  run. 

The  plea  in  question  is  one  that  has  been  urged  through- 
out the  history  of  copyright  in  respect  of  every  case  in  which 
literary  misappropriation  has  been  left  unpunished  by  law  ; 
and  in  every  case  up  to  the  present  it  has  been  found  impotent 
of  itself  to  prevent  the  amendment  of  the  law.  It  is  possible 
that  at  some  future  date  the  International  Union  will  reject  it, 
and  that  all  extracts,  for  whatever  purpose,  made  without  the 
consent  of  the  author  of  the  work  which  supplies  them,  will  be 
pronounced  internationally  illegal.^ 

1  An  able  article  by  M.  Rosmini,  exjxwmg  the  fallacies  of  most  of  the 
arguments  put  forw-ard  in  favour  of  the  principle  of  Art.  8,  appears  in  Le 
Droit  d'Anteur,  1894,  p.  134. 
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SECTION  in. 
MEGHANIGAL  MUSICAL  INSTRUMENTS, 

The  nature  of  mechanical  mufiical  instruments — Manufacture  of  these 
instruments  allowed — Distinction  between  manufacture  and  performance 
— ^The  former  strictly  an  unlawful  adaptation — Development  of  the 
industry  since  1886 — ^The  Convention  provision  a  concession  to  Switzerland 
— ^The  rule  of  the  Convention — ^The  two  points  of  view — ^The  history  of 
the  Convention  rule — ^The  Article  does  not  permit  performance  of  copyright 
airs — ^The  device  of  interchangeable  parts — Popularity  of  the  improved 
instruments — ^The  interpretation  of  Uie  rule  by  the  Courts — Musical  copy- 
right, not  performing  right,  involved — German  decisions — ^The  predomi- 
nant German  view — ^The  recent  German  domestic  Act  permits  interchange- 
able parts  —  International  importance  of  German  decisions  —  French 
decisions  permit  interchangeable  parts — American  and  English  cases — Sug- 
gested alteration  of  the  rule — Proposal  to  except  interchangeable  parts — 
Attempted  distinction  between  the  instrument  and  the  discs,  etc. — No 
mechanical  musical  instrument  whatever  is  an  infringement — But  the 
Convention  rule  should  be  abolished — All  unauthorised  reproductions  of 
copyright  music  violate  a  moral  right — No  essential  difference  between 
modern  and  old  instruments — Suggested  system  of  royalties. 


The  Naturb  of  Mbchanioal  Musical  Instruments. 

ManufiMtare  of  these  Instniments  allowed. — One  of  the  most 
remarkable  provisions  of  the  Convention  is  contained  in  §  3 
of  the  Closing  Protocol,  which  indicates  a  notable  survival  of 
old  ideas,  in  that  it  legalises  a  form  of  piracy.  The  Article 
reads  :  '  It  is  understood  that  the  manufacture  and  sale  of 
instruments  serving  to  reproduce  mechanically  musical  airs  in 
which  copyright  subsists  shall  not  be  considered  as  constituting 
musical  infringement.' 

DD 
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Distinction  between  MannlEustare  and  Performance. — ^The  snp* 
porters  o£  the  rule  are  careful  to  explain  that  it  is  only  the 
manufacture  and  sale  of  these  mechanical  musical  instruments 
which  is  freed  from  liability  to  be  treated  as  an  offence  against 
musical  copyright,  while  the  performance  of  copyright  airs  by 
this  means  falls  under  the  general  rule  of  Art.  9,  protecting  the 
performing  right  in  musical  and  dramatic  works.  In  consider- 
ing the  Article,  this  distinction  must  be  accepted  and  carefully 
borne  in  mind,  though  the  framers  of  the  Convention  can 
hardly  have  overlooked  the  fact  that  the  manufacture  and  sale 
of  a  mechanical  musical  instrument  is  only  an  ordinary  pre- 
liminary to  the  performance  of  the  pieces  which  it  is  capable 
of  reproducing. 

The  former  strictly  an  ITnlawfiil  Adaptation. — It  would  seem 
that  whether  the  manufacture  and  sale  of  musical  instruments 
mechanically  reproducing  copyright  airs  should  be  permitted, 
is  a  question  which,  like  the  kindred  one  with  reference  to 
adaptations,  arrangements  of  music,  etc.,  might  well  be  left  to 
the  various  domestic  legislations  to  decide.  From  one  point  of 
view  at  least,  that  part  of  a  musical  box  or  of  a  barrel  organ 
of  which  the  mechanical  adjustment  determines  and  produces 
the  tune  is  only  a  particular  form  of  adaptation  suited  to  the 
requirements  of  a  peculiar  instrument,  just  as  the  Tonic  Sol-fa 
notation  of  the  melody  of  a  piece  of  music  is  an  adaptation  of 
it  to  the  needs  of  vocalists  who  prefer  to  adopt  that  system. 

Deyelopment  of  the  Industry  since  1886. — The  importance 
of  the  legal  position  of  mechanical  musical  instruments  is  im- 
measurably greater  to-day  than  it  was  when  the  Convention  was 
framed.  In  1886  complete  consideration  had  not  been  given 
to  the  matter  by  any  of  the  Union  countries,  nor  were  they 
then  fully  alive  to  the  consequence  of  the  step  they  were 
taking.  Of  late,  since  the  appropriation  of  pieces  of  copy- 
right music  for  mechanical  instruments  has,  through  the 
development  of  the  arts  of  manufacture,  become  of  more  than 
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trifling  importance  for  the  composer,  a  great  divergence  of 
view  has  manifested  itself  between  several  countries  as 
regards  their  domestic  treatment  of  the  more  modern  and 
elaborate  of  such  instruments ;  and  this  has  led  to  a  corre- 
sponding divergence  in  the  interpretation  of  the  Convention 
itself.  These  difPerences  have  almost  nullified  the  practical 
importance  of  the  original  provision  dealing  with  mechanical 
musical  instruments,  and  have  stood  in  the  way  of  its  further 
elucidation. 

The  Conyention  Provision  a  Conoession  to  Switserland. — The 
immaturity  of  international  thought  on  the  subject  at  the  time 
of  the  Convention,  however,  instead  of  contributing  to  the 
rejection  of  tlie  article  in  the  rigid  form  proposed,  was  probably 
the  occasion  of  its  acceptiince.  The  article  was  a  concession 
to  Switzerland,^  which  had  large  interests  at  stake  in  the 
musical  box  industry.*  If  the  disinterested  States  had  fore- 
seen the  logical  results  of  the  principle  involved,  they  would 
hardly  have  accepted  it  with  such  an  easy  complacency. 

The  Rule  of  the  Convention. 

The  Two  Points  of  Yiew. — The  interference  with  the  right  of 
the  owner  of  the  musical  copyright  may  be  regarded  in  either 
of  two  distinct  ways. 

In  the  first  place,  there  is,  on  general  principles  of  law,  an 
infringement  of  the  copyright  in  the  sheet  music.  Where  the 
tune  parts  are  interchangeable,  the  perforations,  spikes,  and 
grooves  in  the  rolls,  discs,  and  other  interchangeable  parts, 
though  more  solid  than  the  ink  which  represents  the  notes 
between  the  staves  in  the  sheet  music,  correspond  exactly  to 

'  M.  Chenet  puts  its  acceptance  down  as  '  a  slight  act  of  courtesy  '  to  Swit- 
zerland.    See  Nicolau,  La  Propriiie  litteraire  ei  artittiqtte^  p.  285. 

'  The  cantons  of  Yaud  and  Geneya  were  at  that  time  the  centres  of  the  manii< 
lacture. 
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them  in  the  function  which  they  perform,  and  it  is  therefore 
urged  that  the  rolls,  discs,  etc.,  are  substantially  reproductions 
of  the  sheet  music.  And,  if  not  adapted  to  interchangeable 
parts,  there  is  some  ground  for  holding  that  the  instrument 
itself,  considered  as  a  whole,  constitutes  an  infringement  of  the 
musical  copyright. 

Besides  this,  if  the  mechanical  musical  instrument  is  set  in 
motion  in  public  there  is  an  infringement  of  the  performing 
right — tiie  sounds  produced  are  the  same  as  those  in  the 
original  composition  ;  this  is  sufficient  to  constitute  an  infringe- 
ment, whatever  the  medium  through  which  the  sounds  are  ren- 
dered. Even  if  the  performance  be  to  a  limited  public  it  is 
illegal.  Thus  in  the  French  domestic  case,  Society  of  Authors^ 
Composers^  and  PublisJiers  of  Music  v,  Decluivanne^  where  copy- 
right music  had  been  executed  by  an  automaton  in  a  caf^ 
at  St.  Etienne,  the  proprietress  set  up  the  defence  that  the 
sounds  were  so  feeble  as  to  be  incapable  of  penetrating  any 
distance  ;  but  the  Court  held  that  it  was  sufficient  that  the 
sounds  should,  under  normal  circumstances,  be  capable  of 
being  heard  by  persons  seated  near  the  instrument. 

Here,  as  has  been  pointed  out,  we  are  only  concerned  with 
the  manufacture  and  sale  of  mechanical  musical  instruments, 
not  with  their  employment  when  they  reach  the  hands  of  the 
purchaser  ;  hence  we  have  only  to  consider  them  from  the 
former  point  of  view,  i.e.  as  interfering  with  tiie  copyright  in 
the  sheet  music. 

The  History  of  the  Conyention  Rule. — ^The  proposal  to  exempt 
mechanical  musical  instruments  from  the  ordinary  rules  of 
the  Convention  as  to  infringement  originated  with  the  Swiss 
Federal  Government,  which  in  §  2  of  the  Closing  Protocol 
of  its  draft  stated  that '  (The  undersigned  Plenipotentiaries  are 
agreed)  :  "  To  define  that  the  words  '  arrangements  of  music ' 

1  See  Le  Droit  d*Auteur,  1901,  p.  52. 
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...  do  not  apply  to  pieces  reprodaced  by  aatomatic  instm- 
raents,  sach  as  electric  pianos,  musical  boxes,  barrel  organs, 
etc."' 

The  Conference  of  1884  re-worded  this,  and  bronght  it, 
except  for  a  few  slight  verbal  di£Eerences,  to  the  following 
form,  in  which  it  stands  at  present :  ^  It  is  understood  that  the 
manufacture  and  sale  of  instruments  serving  to  reproduce 
mechanically  copyright  musical  airs  are  not  considered  as 
constituting  musical  infringement.'  ^  The  C!onference  of  1885 
took  into  consideration  the  question  whether  it  should  be  made 
clear  that  the  Article  extended  to  permit  the  performance  of 
copyright  airs  by  means  of  these  instruments,  as  well  as  the 
manufacture  and  sale  of  instruments  appropriating  such  airs  ; 
but  here  such  a  difiFerence  of  opinion  manifested  itself  that  no 
agreement  could  be  reached.  The  original  wording  was  there- 
fore allowed  to  remain  without  addition. 

The  Artiole  does  not  permit  Performaaoe  of  Copyright  Airs. 
— ^The  very  fact  that  there  was  such  a  di£Eerence  of  opinion 
shows  that  the  Article,  which  forms  part  of  the  jus  cogens 
minimum  of  the  Convention,  cannot  be  read  to  require  mem- 
bers of  the  Union  to  exempt  performances  on  these  instruments 
from  the  ordinary  rules  as  to  infringement  of  performing  right, 
as  well  as  to  discharge  their  manufacture  and  sale  from 
liability  as  infringements  of  musical  copyright.  The  wording 
of  the  Article  does  not  go  thus  far,  and,  altogether  apart  from 
the  question  of  intention,  it  must  be  interpreted  strictly,  since 
it  confers  an  exceptional  licence. 

The  Devioeof  Interohangeable  Parts. — Not  long  after  the 
completion  of  the  Convention,  the  device  of  making  the  tune- 
determining  parts  in  mechanical  musical  instruments  detach- 
able and  interchangeable,   which   had   hitherto   been    almost 


^  TheBinaU  alterationB  which  brought  the*  1884  raiding  into  Uiiii  foim  wore 
e£Feckod  by  the  Conference  of  1885. 
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unknown,  quickly  sprang  into  prominence.*  Where  this  device 
was  adopted,  the  body  of  the  instrument  was  constructed  in 
such  a  way  that  when  the  detachable  and  interchangeable  parts 
— in  the  form  of  discs,  rolls,  sheets,  bands,  or  cylinders,  per- 
forated, engraved,  or  studded  with  points — were  revolved  in 
the  instrument,  certain  notes  were  produced,  each  with  a  certain 
degree  of  relative  duration,  the  whole  making  up  a  musical 
composition.  Any  number  of  discs,  rolls,  sheets,  bands,  or 
cylinders  of  the  same  size  could  be  fitted  to  each  instrument, 
so  that  the  musical  capacity  of  the  machine  was  only  limited 
by  the  willingness  of  manufacturers  to  produce  the  necessary 
tune-parts. 

Popularity  of  the  Improyed  Instruments. — The  popularisation 
of  instruments  constructed  in  this  manner,  which,  being,  in 
virtue  of  their  infinite  versatility  and  their  great  delicacy  of 
organisation,*  far  nearer  perfection  than  the  old-fashioned 
musical  boxes,  for  the  first  time  offered  a  serious  menace  to 
musical  copyright,  awakened  composers  and  publishers  into 
action  for  the  defence  of  their  interests.  Proceedings  were 
taken  against  the  manufacturers  of  the  offending  cylinders, 
bands,  discs,  etc.,  on  the  ground  that  these  were  in  reality 
nothing  but  adaptations,  in  a  peculiar  notation,  of  the  pieces 


*  The  extent  to  which  the  industry  has  been  carried  is  attested  by  the  great 
variety  of  forms  and  names  under  which  these  improved  instruments  appear. 
The  foUowing  are  names  of  some  of  the  better  known  kinds  :  —  Uerophone, 
ariston,  aristonette,  orchestrion,  orchestrionette,  phoenix,  manopan,  pianophone, 
melodiophone,  aerophone,  symphonion,  polyphone,  organette,  aeolian,  dario- 
phone,  automatic  piano,  pianista,  pianola,  orpheus,  Sicilian,  angelus,  Stella. 
To  these  may  bo  added  the  phonograph,  gramophone,  graphophone,  etc.,  which, 
though  of  slightly  different  nature,  in  that  they  will  reproduce  words  as  well  as 
music,  present  all  the  essential  features  of  the  other  class. 

^  In  a  paper  presented  to  the  Publishers*  Conference  at  Leipsug  in  1901,  Mr. 
Boosey,  the  well-known  English  music  publisher,  stated  that  interchangeable 
rolls  representing  the  music  of  songs  could  be  obtained  in  different  keys  to  suit 
various  voices,  and  vocalists  are  thus  enabled  to  dispense  with  accompaniments 
on  the  piano.  He  also  pointed  out  that  the  aeolian  was  now  used  to  play  the 
music  for  dances. 
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they  served  to  reproduce.*  A  crop  of  cases  sprang  up  iu 
Germany,  the  chief  centre  of  manufacture  for  the  improved 
instruments,  and  in  France,  the  United  States,  and  Great 
Britain  the  Courts  were  also  called  upon  to  deal  with  the 
question. 

The  Interpretation  of  the  Rule  by  the  Courts. 

Musical  Copyright,  not  Perfonning  Sight,  inyolved. — In  all 
the  cases  with  regard  to  mechanical  musical  instruments  which 
are  cited  here,  the  question  has  been  simply  whether  the  manu- 
facture and  sale  of  interchangeable  parts — discs,  rolls,  bands, 
or  cylinders — constitutes  an  infringement  of  the  copyright  in 
the  pieces  of  music  which  they  serve  to  reproduce  ;  the  ques- 
tion whether  the  use  of  the  instrument  in  public  constitutes  an 
infringement  of  the  performing  right  has  not  been  raised* 

OermazL  Decisions. — German  cases  are  by  far  the  most 
numerous,  and  the  decisions  which  have  Ijeon  given  in  them 
present  some  inconsistencies. 

As  early  as  1885,  the  Superior  Court  of  Leipzig  (Penal 
Chamber)  had  pronounced  perforated  cards  for  use  with 
mechanical  musical  instruments  to  be  infringements.^  The 
other  German  cases  took  place  subsequently  to  the  Berne  Con- 
vention, and  in  them,  though  in  all  except  one  the  infringement 
alleged  was  committed  in  Germany,  the  (Jourts  interpreted  the 
rule  of  §  3  of  the  Closing  Protocol,  deciding  for  each  case 
whether  or  not  this  rule  should  be  construed    to    cover   the 

*  I£  an  unauthorisod  disc,  roll,  band,  or  cylinder  can  be  regarded  as  an 
infringement  of  copyright  in 'sheet  music,  it  is  fair  to  conclude  that  such  an 
article,  when  lawfully  made,  is  a  subject  of  musical  copyright.  On  this  assump- 
tion it  is  interesting  to  consider  whether— in  England  and  under  the  C'onvention 
rule— discs,  etc.,  made  with  the  consent  of  the  composer  of  the  original  piece  of 
music,  must  bear  notice  of  reservation  if  the  performing  right  is  to  bo  pro8er>ed 
intact. 

'  See  Etudes  stir  la  revision  rf<?  ia  Convention ^  p.  2t. 
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objects  brought  into  question.  For  the  one  international  case, 
that  Article  had,  of  course,  a  direct  application  as  part  of  the 
Convention:  for  the  domestic  cases,  its  applicability  resulted 
from  the  view  taken  of  it  by  the  German  Courts  as  being  an 
authoritative  interpretation  of  the  law  of  1870,  which  itself 
contained  no  express  statement  on  the  question.^ 

In  1888^  the  Imperial  Court  (1st  Civil  Chamber)  decided 
against  perforated  discs  for  use  with  the  'herophone.' 

In  1890  (10th  March)  the  case  of  Waldmann  v.  Schmidt 
and  Co,  resulted  in  a  judgment  by  the  Superior  Court  of 
Leipzig  (4th  Civil  Chamber)  in  favour  of  interchangeable  discs 
for  the  '  orchestrionette '  or  '  phoenix,'  the  conclusions  of  the 
Imperial  Court  being  rejected,  on  the  ground  that,  since  instru- 
ments with  interchangeable  parts  were  known  in  Switzerland 
before  the  coming  into  force  of  the  Convention,'  there  was 
no  reason  for  withholding  full  force  from  §  3  of  the  Closing 
Protocol. 

On  the  23rd  May  of  the  same  year,  in  Waldmann  v.  Spdthe^ 
the  Superior  Court  of  Gera  (1st  Civil  Chamber)  ruled  that 
toothed  bands  of  metal  for  the  '  clariophone '  were  not  infringe- 
ments, holding  that,  whether  the  instruments  in  question  were 
known  in  Switzerland  in  1887  or  not,  the  words  of  the  Closing 

*  nic  reasoning  by  which  the  Gcnnan  Courta  brought  thom«olvc8  to  regard 
the  proviHion  of  the  Protocol  in  this  light  is  indicated  by  the  foUowing  passage 
from  the  judgment  of  the  Superior  Court  of  Leipzig  (4th  Civil  Chamber)  in 
Waldmann  v.  Th»  Leipzig  Musical  Imtrumcnt  Manufactory  (Paul  Ehrlich  and  Oo.)y 
1S91 :  *If  Germans  are  not  to  manufacture  such  instruments,  and,  on  the  other 
hand,  their  sale  in  Germany  by  the  subjects  of  other  countries  is  to  be  permitted 
under  tiie  Convention,  outstripjiing  the  German  law,  the  industry  of  this  country' 
will  be  vitally  affected.' — See  Le  Droit  d^Auleur,  1895,  p.  69.  In  a  note  to  this 
case,  the  International  (Jffice  expresses  a  doubt  whether  the  ground  alleged  wiU 
support  the  conclusion,  and  suggests  that  the  silence  of  the  1870  law  on  the 
matter  was  of  itself  sufficient  to  authorise  the  Courts  to  adopt  the  rule  of  the 
Convention. 

*  In  the  appcjil  case  P'tetsckmann  v.  Waldmann^  reported  in  Le  Droit 
d'Antmr,   1889,  pp.  HI  »ry. 

^  Tliis  was  stated  by  M.  St-ifei-t,  an  exiwit.-  -See  Le  Droit  d'Antcur,  1890, 
p.  119,  for  thu  whole  judgment. 
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Protocol  laid  down  a  clear  and  comprehensive  rule  which  could 
not  be  subjected  to  restrictive  interpretation.^  This  judgment 
was  upheld  on  appeal  to  the  immediately  superior  Court. 

M.  Waldmann  then  carried  the  case  to  the  Imperial  Court 
(1st  Civil  Chamber),  which,  on  the  31st  January,  1891,  reversed 
the  decisions  of  the  lower  Courts,  and  decided  that  the  bands  in 
question  were  infringements.  As  regards  the  Convention,  this 
Court  stated  that  'even  supposing  that  the  authors  of  this 
declaration  in  the  Protocol  had  already  known  of  the  musical 
instruments  with  interchangeable  discs  containing  the  notes, 
they  did  not  intend  to  include  the  latter  in  their  declaration, 
but  rather  musical  boxes,  barrel  organs,  and  other  mechanical 
musical  instruments,  playing  a  limited  number  of  airs,  and  at 
that  time  gcnersilly  known '  ;  the  Court  went  on  to  distinguish 
the  discs  in  question  from  these.* 

On  the  28th  May,  1890,  in  Waldmann  t\  The  Leijyzig  Musical 
Instrument  Co.y  the  Superior  Court  of  Leipzig  (4th  Civil 
Chamber)  gave  a  decision  in  regard  to  perforated  cards  for 
the  '  ariston '  contrary  to  its  decision  of  the  10th  March  in  the 
same  year  as  to  interchangeable  discs  for  the*'  phoenix.'  In  this 
case  it  followed  the  Imperial  Court  in  the  'herophone'  case, 
and  decided  that  the  cards  in  question  were  infringements.^ 
Despite  the  ruling  on  the  point  of  infringements,  judgment  was 
found  for  the  defendant  company,  on  the  ground  that  the 
advantages  accruing  to  the  plaintiff  from  its  illegal  proceedings 
outweighed  the  damage  suffered. 

On  appeal  the  7th  Civil  Chamber  of  the  Supreme  Court  of 
Saxony  (22th  Oct.,  1894)  upheld  this  judgment,  both  on  the 
point  of  infringement  and  on  that  of  damage,  and  again  gave 
judgment  for  the  defendant  Company.* 


»  Sec  Le  Droit  (CJutno'j  1890,  p.  120. 

*  See  J>  Droit  d'AtUeur,  1891,  pp.  81  tirq. 
3  Sec  X<r  Droit  (TAuteur,  1890,  pp.  120  »eq. 

*  Bee  Le  Droit  (TAuieHry  1892,  pp.  62  seq. 
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A  further  appeal,  however,  led  to  a  verdict  completely 
in  favour  of  M.  Waldmann,  the  Imperial  Court  (1st  Civil 
Chamber)  ruling  that  he  was  entitled  to  recover  the  amount  by 
which  the  defendant  company  was  enriched  as  a  consequence 
of  its  piratical  acts,  and  on  this  point  reversing  the  decisions  of 
the  lower  Courts.^ 

In  another  Waldmann  case — Waldmann  v.  Pietschmanny — 
which  arose  out  of  the  declaratory  judgment  given  in  1888  as 
between  the  same  parties,  their  relative  positions  then  being 
reversed,  the  Imperial  Court  (1st  Civil  Chamber)  on  appeal 
decided  that '  herophone '  and  '  manopan '  discs  were  infringe- 
ments, overruling  the  decision  of  the  lower  Courts  to  the  effect 
that  the  defendants  had  not  been  negligent,  and  therefore  only 
liable  in  damages  to   the  extent  of  their  enrichment.^ 

On  the  31st  December,  1891,  the  case  Waldmann  t\  The 
Leipzig  Musical  Instrument  Manufactory  (Paul  Ehrlich  and 
Co.)  came  before  the  4th  Civil  Chamber  of  the  Superior 
Court  of  Leipzig,  and  this  time  it  was  decided  that  discs  with 
minute  raised  points  arranged  in  concentric  circles  for  the 
'  symphonion '  were  not  infringements.'  Though  the  decision 
in  this  case  draws  a  close  analogy  between  the  '  symphonion ' 
and  the  Swiss  musical  box,  and  adverts  to  points  of  difference 
which  distinguish  its  discs  from  those  of  the  '  herophone '  and 
the  '  clariophone  '  (and  therefore  a  fortiori  from  the  perfora- 
ted cards  of  the  '  ariston '),  the  grounds  on  wTiich  it  is  based 

'  See  Le  Droit  d'Autetir,  1897,  pp.  104  teq. 

^  BeeLe  Droit  (TAtUeur,  1892,  pp.  78,  79. 

'  ^It  matters  little  that  the  legislator  may  not  have  thought  of  aristons, 
herophones,  symphonions,  etc.,  and  it  is  useless  to  say  that,  in  aU  probability,  if 
he  had  thought  of  them,  he  would  have  treated  them  differently  from  the  insfan- 
monts  that  were  present  to  his  mind  in  the  elaboration  of  the  law.  Perhaps  it 
would  have  been  more  prudent  to  have  chosen  a  less  general  expression.  But 
this  general  expression  has  now  become  law ;  it  alone  can  operate  as  a  rule, — 
not  the  intentions  of  the  legislator,  which  do  not  in  any  way  manifest  themselves 
in  the  law  and  cannot  be  controlled.'  This  is  a  noteworthy  passage  from  the 
judgment,  setting  forth  clearly  what,  in  our  opinion,  are  the  proper  limitations 
to  bo  imposed  upon  the  suggested  interpretation  of  the  Convention  rule. 
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are  sufficient  to  cover  all  interchangeable  parts.^  It  therefore 
tends  to  conflict  with  the  last  decision  of  the  same  Court,  and 
with  decisions  of  the  Supreme  Court  of  Saxony  and  the 
Imperial  Court. 

The  German  case  of  Litolff  v,  Reissner^  heard  before  the 
Superior  Court  of  Leipzig  (4th  Penal  Chamber)  on  the  8th 
October,  1898,  was  of  direct  international  importance,  inas- 
much as  the  composition  which  had  been  appropriated  for 
reproduction  upon  discs  studded  with  minute  points, — this  time 
for  the  '  polyphone' —  was  of  French  origin,  although  the 
rights  in  it  had  been  assigned  to  a  German  publisher.  The 
Court  agreed  with  the  Imperial  Court  and  the  Supreme  Court 
of  Saxony  that  §  3  of  the  Closing  Protocol  did  not  apply  to 
instruments,  like  polyphones,  with  interchangeable  discs,  and 
so  gave  judgment  for  the  plaintifE,  ordering  the  confiscation  of 
the  offending  discs.* 

The  Predominant  Oerman  View. — Tliis  decision  stands  in 
direct  contradiction  to  that  of  the  same  Court  in  the  last  cited 
case,  and  it  can  only  be  concluded  that  the  latter  represents  a 
crude  state  of  thought,  and  that,  upon  mature  consideration, 
the  Superior  Court  of  Leipzig  has  come  over  to  the  views  of 
the  Imperial  Court  and  the  Supreme  Court  of  Saxony.  The 
Imperial  Court  in  particular  has  consistently  ruled  that  Art.  3 
of  the  Closing  Protocol  does  not  apply  to  mechanical  musical 
instruments  with  interchangeable  parts :  and  now  that  the 
Superior  Court  of  Leipzig  has  followed  its  lead,  this  may 
perhaps  be  put  down  as  the  accepted  German  view. 

The  Beoent  Oerman  domestic  Act  permits  interchangeable 
parts. — As  far  as  the  domestic  law  of  Germany  goes  the  matter 
has  now  been  finally  settled  by  the  new  Act  of  19th  June, 
1901,  which  reads  (Sec.  22):  'Reproduction  is  permitted  when 
a  musical  composition  is,  after  publication,  transferred  to  such 

1  See  Le  Droit  d'AuUHr^  1895,  pp.  G6  aeq,y  for  the  whole  case. 
'  See  Z<?  Droit  (TAtUeur,  1899,  pp.  10  seq. 
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Suggested  Alteration  of  the  Rule. 

Proposal  to  except  interchangeable  parts. — At  the  Conference 
of  Paris,  France  proposed  to  add  to  the  Article  in  the  Protocol 
a  second  paragraph  exempting  from  its  benefits  'instruments 
which  can  reproduce  airs  only  by  means  of  the  additions  of 
perforated  bands  or  cards,  or  other  <ievices  independent  of  the 
instrument,  sold  separately  and  constituting  musical  renderings 
in  a  particular  notation.'  ^  The  German  delegates  objected  to 
this  proposition  on  various  grounds,  practical  as  well  as  theoreti- 
cal.* In  the  result  the  French  proposition  fell  to  the  ground, 
and  the  Article  was  left  in  its  original  form.^  The  old  difficulties 
of  interpretation,  therefore,  still  present  themselves. 

ftuestion  whether  included  in  existing  Bnle. — The  arguments 
in  favour  of  limiting  §  3  of  the  Protocol  to  the  older  kind  of 
mechanical  musical  instruments  sec^n  to  resolve  themselves 
into  : 

(1)  A  statement  that  in  1887  (the  date  of  coming  into  force 
of  the  Convention)  instruments  with  interchangeable  parts 
were  practically  unknown. 

*  See  Aetea  tU*  la  Confernicc  de  Paris,  p.  47.  It  is  objectionable  in  that  it 
is  aimed  against  tlio  instrument  itself,  instead  of  against  the  bands,  etc.,  which  are 
really  the  subject  of  the  composer's  complaint ;  so  that,  at  first  sight,  it  would 
extend  to  prohibit  mechanical  instruments  with  interchangeable  parts  reproducing 
only  airs  from  the  public  domain.  This  point  was  raised  in  Committee  by  the 
delegate  of  Belgium. — tSee  Actes  de  la  Conference  de  PariXy  p.  175. 

"^  See  Aeiea  de  la  Conference  de  Paris,  p.  199,  for  a  memorial  setting  them 
forth.  France  seems  to  have  seen,  from  the  point  of  view  of  the  composer,  the 
defects  of  the  Article,  as  interpreted  by  its  own  Courts ;  while,  on  tlie  other  hand, 
Germany,  partly  no  doubt  moved  by  its  material  interests,  shrunk  from  defini- 
tively embodying  in  the  Convention  the  result  of  the  decisions  of  its  own  Imperial 
Court,  and  aimed  at  enlarging  the  statement  of  the  Protocol,  so  as  expressly  to 
include  the  now  kind  of  insti-ument. 

^  See  Aetea  de  la  Conference  de  Paris,  p.  175.  Belgium,  Italy,  and  Monaco 
ranged  themselves  with  France ;  while  Spain,  Great  Britain,  Norway,  and  Swit- 
zerland supported  Germany.  A  heated  discussion  took  place  *  in  which  certain 
of  the  incriminated  instruments  even  took  part,'  but  no  agreement  could  be 
reached. 
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(2)  A  contention  that,  even  if  this  were  not  so,  the  actual 
wording  of  the  Article,  interpreted  in  the  light  of  the  original 
reading  in  the  Federal  draft,  does  not  cover  such  instruments ; 
and 

(3)  A  distinction  drawn  between  the  instruments  themselves 
— to  which  alone,  in  the  failure  of  arguments  (1)  and  (2),  it 
is  acknowledged  that  the  Article  applies — and  the  appurtenant 
discs,  etc.,  which  are  looked  upon  as  having  a  separate 
existence,  and  considered  to  be  themselves  infringements — of 
the  sheet  music. 

Urged  fhat  interohangeable  parts  were  unknown  in  1886. — 
As  to  (1),  there  is  evidence  to  show  that  the  instruments  in 
question  had  made  their  appearance  before  the  Berne  Conference 
in  France,  Germany,  and  Switzerland.*  And  it  may  be  presumed 
that  the  delegates  of  these  three  States  at  least,  who  should 
have  been  conversant  with  the  actual  position  of  affairs  in  their 
own  country,  were  aware  of  this.  Even  if  this  were  not  so, 
it  is  submitted  that  the  words  of  that  Article  are  clear,  and 
that,  in  the  absence  of  ambiguity,  there  is  no  place  for  restric- 
tive interpretation.  Where  a  general  rule  has  been  laid  down 
by  the  legislature  in  definite  and  precise  terms,  it  must  be 
presumed  that  the  principle  on  which  it  is  based  has  received 
foil  consideration,  and  it  is  not  for  the  functionaries  charged 
with  the  carrying  out  of  the  law  to  except  particular  cases  from 
the  regime  of  that  principle  on  the  ground  that  possibly  they 
may  not  have  been  foreseen.  For  the  rest,  even  when  the 
logical  application  of  the  principle  is  unsatisfactory,  the 
Courts  still  should  not  depart  from  it,  though  it  is  time  for  the 
legislator  to  amend  it. 

It  is  admitted,  even  by  M.  Rosmini,  one  of  the  most  strenuous 
advocates    of    the    narrower  view,   that    the    letter    of    the 


>  In  Waldmann  v.  The  Leipzig  Musical  Tnsii-ument  Manufactory  on  expert  gave 
evidence  that  interchangeable  cylinders  were  known  in  Switzerland  long  before 
the  Convention. 
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Convention  favours  the  manufacturers.^  It  may  well  be  contended 
that  it  is  the  international  duty  of  members  of  the  Union  to  admi- 
nister the  letter  of  the  law,  unless  they  have  definite  means  of 
knowledge  that  in  the  circumstances  of  the  case  the  rule  intended 
by  the  framers  of  the  Convention  would  have  been  otherwise.^ 

The  oontention  fhat  the  worck  do  not  include  these. — As 
regards  the  second  contention,  that,  apart  from  all  question 
of  intention,  the  wording  of  the  Article,  when  interpreted  in 
the  light  of  the  original  Federal  draft,  does  not  cover  instru- 
ments with  interchangeable  parts,  a  glance  at  the  Article  as  it 
now  stands  is  sufficient  to  show  that  it  contains  no  suggestion 
of  any  such  limitation  ;  and  though  the  'etc'  in  the  phrase 
of  the  Federal  draft  'electric  pianos,  musical  boxes,  barrel 
organs,  etc,^  might  demand  a  restricted  intc^rprotation,  the  fact 
tliat  in  the  Convention  reading  the  enumeration  is  disi>ensed 
with,  and  a  general  rule  laid  down,  puts  this  out  of  the  question 
for  the  Article  in  its  present  form. 

Attempt  to  dlfltinjpainh  between  the  Instrument  and  the  Discs, 
etc. — The  third  argument  put  forward  by  the  advocates  of  the 
narrower  view,  which  regards  tbe  interchangeable  parts  as 
distinct,  and  to  be  distinguished,  from  their  ap|)ropriate  instru- 
ments, goes  too  far.  It  assumes  that  the  Convention  wished 
to  leave  the  rights  of  authors  in  their  integrity,  and  only  to 
exempt  from  the  charge  of  infringement  such  instruments 
as  would  not  prejudice  them  ;  for,  in  other  respects,  both 
instrument  and  interchangeable  part  are  on  the  same  footing, 
being  mechanical  devices  adapted  to  an  identical  end,  viz.,  the 

1  See  Lettre  d'ltalie^  in  Le  Droit  d'Auteur,  1890,  p.  94. 

^  M.  Numa  Droz,  at  the  1889  Conference  of  the  International  Literary  and 
Artistic  Aflsociation  held  at  Berne,  expressed  himself  in  favour  of  the  narrower 
view,  but  it  is  noteworthy  that  the  Society  passes  a  resolution  that  *  It  is  to  be 
desired  that  Art.  3  of  the  Closing  Protocol  should  be  limited  to  musical  boxes  and 
barrel  organs,  and  should  not  be  extended  indiscriminately  to  all  instruments 
serving  to  reproduce  mechanicaUy  musical  airs,'  thus  seeming  to  admit  that 
in  its  actual  force  the  Article  in  question  had  this  indiscriminate  application. 
—See  Le  Droit  dAuteur,  1895,  pp.  60,  61. 
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reproduction  of  the  copyright  music.  The  fact  that  it  was 
found  necessary  to  interpolate  a  special  provision  to  carry  out 
the  intention  of  the  Convention  shows  of  itself  that  it  was 
intended  to  derogate  in  some  measure  from  the  author's 
rights,  and  such  an  intention  would  naturally  include  the  tune- 
determining  part  in  an  instrument  which,  without  that  part, 
would  be  harmless. 

For  the  rest,  the  discs,  rolls,  bands,  etc.,  in  question  can 
hardly  be  conceived  as  performing  any  function  apart  from  the 
instruments  to  which  they  belong.  It  is  for  those  instruments 
that  they  are  sold,  it  is  only  as  parts  of  those  instruments  that 
they  have  any  meaning,  and  it  is  simply  because  they  so 
largely  increase  the  versatility  of  those  instruments  that  they 
seriously  threaten  the  interests  of  composers.  In  the  English 
case  of  Boosey  i\  Whigld^  cited  above,  it  was,  indeed,  con- 
tended that,  since  a  specially  skilled  person  could  read  the 
original  music  from  the  perforations  in  the  rolls  of  paper  used 
with  the  'Aeolian,'  these  rolls  should  be  regarded  as  copies  of 
the  original  sheet-music  ;  but  the  Court  of  Appeal  refused  to 
regard  the  rolls  in  any  other  light  than  as  particular  parts  of 
their  appropriate  instruments,  having  no  individuality  of  their 
own.  In  the  words  of  the  Master  of  the  Rolls  :  '  Conceding, 
for  the  sake  of  argument,  that  a  person  might  be  trained  to 
play,  or  even  to  sing,  from  the  perforated  sheets,  it  is  clear 
that  they  are  not  made  to  be  so  used,  nor  are  they  ever  so  used 
in  fact ;  and  we  ought,  in  my  opinion,  to  deal  with  the  case  on 
broad  business  lines,  and  not  on  unpractical,  though  theoretic- 
ally possible,  assumptions.'  The  Court  therefore  held  that  the 
rolls  could  not  be  regarded  as  copies  of  the  plaintiffs'  sheets  of 
music. 

Ho  Mechanical  Musical  InstninLeiit  whatever  is  an  Infringement 
under  the  Convention. — The   plain   conclusion   to   which    the 

1  Boosey  v.  WKight,  16  T.L.R.  82* 
£E 
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previous  discussion  leads  is  that  States  which  desire  completely 
to  carry  out  their  international  engagements  under  the  Con- 
vention of  Berne  should  exempt  all  kinds  of  mechanical  musical 
instruments  from  treatment  as  infringements. 

But  fhe  Convention  Bnle  should  be  abolished. — No  doubt  the 
serious  damage  to  musical  composers  and  publishers  caused  by 
the  modern  instruments  is  mainly  responsible  for  the  various 
attempts  made  to  differentiate  the  improved  devices  from  those 
of  more  ancient  origin.  This  fact,  though  it  affords- no  justifi- 
cation for  a  fallacious  interpretation  of  the  law,  offers  very 
good  reason  for  its  amendment.  Were  it  not  for  the  fact  that 
industrial  interests  stand  in  the  way,^  it  is  submitted  that  the 
members  of  the  Union  would  before  this  have  perceived  that 
the  whole  immunity  accorded  to  the  instruments  in  question  is 
based  upon  an  injustice  to  the  composer.  The  logical  working 
out  of  the  principle  of  the  Convention  should  have  served  to 
demonstrate  its  fallaciousness.  The  proposal  of  France  to  with- 
draw the  sanction  of  the  Convention  from  the  more  advanced 
class  of  instruments  was  a  half-hearted  attempt  to  get  rid  of 
the  more  serious  consequences  of  the  rule  ;  and  the  German 
delegates  were  undoubtedly  logical  in  urging  as  they  did*  that 
the  Article  of  the  Protocol  should  either  be  left  in  its  original 
form  or  abolished  altogether. 

All  ITnauihorised  Reproductions  of  Copyright  Musio  violate 
a  Moral  Bight — In  effect,  any  arrangement  of  music  for  a 
mechanical  instrument,  whether  the  part  of  the  instrument  in 

'  The  buBinees  of  manufacturing  the  more  modem  uiBtruments  has  beoome  of 
remarkable  magnitude.  M.  Litolff,  a  German  manufacturer,  in  a  petition  of 
29th  May,  1899,  addressed  to  the  Imi)orial  Office  of  Justice,  stated  that  the 
Polyphone  Musical  Instrument  Company  at  Wahren,  mainly  devoted  to  the 
manufacture  in  question,  realised  a  profit  of  33*15  per  cent,  in  1897,  and  of  39*71 
per  cent,  in  1898.  In  eighteen  months  M.  Litolff's  own  house  had  sold  13,564 
copies  of  perforated  cards  of  one  popular  air,  and  18,657  of  another,  while  the 
sale  of  the  original  editions  had  faUen  from  7,647  to  890  copies,  and  tram  26,698 
to  13,729  copies  reepectively.—Soe  Le  Droit  d'AuteuTy  1899,  p.  128. 

»  See  Aetea  de  la  Conference  de  Paris,  pp.  199,  200. 
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which  it  is  embodied  is  fixed  or  separable,  interchangeable  or 
non-interchangeable,  is  carried  out  only  by  an  interference  with 
the  moral  rights  o£  the  composer.^  It  is  substantially  an 
adaptation  of  the  piece  to  suit  an  instrument  of  another  kind 
than  that  for  which  it  was  written,  and  difiEers  from  ordinary 
cases  of  such  adaptation  only  in  that  the  instrument  for  which  it 
is  made  exacts  no  special  knowledge  or  skill  from  the  performer. 
The  sale  of  such  instruments  enables  the  purchaser  to  reproduce 
at  will  airs  of  which  the  right  to  permit  reproduction  should 
be  solely  under  the  control  of  their  creator.*  The  question  of 
damage  done  to  the  latter  does  not  enter  into  the  argument — 
at  least  he  is  deprived  of  a  legitimate  percentage  on  sale,  and 
the  profanation  of  his  composition  may  seriously  depreciate  its 
value.^  It  is  sufficient  that  the  air  is  appropriated  without  his 
consent. 

^  The  interests  of  the  makers  of  mechanical  musical  instruments  are  not  para- 
mount, and  should  not  be  allowed  to  over-ride  the  ordinary  rights  of  composers. 
Mr.  Booeey  pointed  out  at  the  recent  Publishers'  Conference  of  1901  that,  in 
matters  of  literary  copyright,  the  interests  of  the  printer,  typefounder,  etc.,  are 
rightly  made  subservient  to  those  of  the  author,  and  that  the  case  of  mechanical 
musical  instruments  was  exactly  parallel. 

'  The  perforated  cards,  known  as*  the  automatic  piano,'  etc.,  through  the 
medium  of  which  an  unskilled  performer  is  enabled  to  reproduce  pieces  of  music 
upon  an  ordinary  pianoforte,  serve  in  almost  every  respect  as  substitutes  for  the 
pieces  themselves. 

3  In  JFaidmann  v.  The  Leipzig  Mmical  Itutrnment  Company  (Le  Droit  d'Atttenr, 
1890,  p.  121)  the  following  four  grounds  of  injury  were  alleged  by  an  expert :  — 
(a)  Diminution  of  sale  of  the  original  pieces  of  music;  (b)  Restriction  of  the 
copyright  of  the  plaintiff,  who  would  have  wished  to  stamp  the  perforated  cards 
for  his  compositions  himself ;  (e)  Vulgarisation  of  the  latter ;  (</)  Impossibility 
of  translating  them  profitably  into  a  foreign  notation,  since  they  would  have 
been  already  too  much  diffused  by  the  sale  abroad  of  the  perforated  cards.  !Mr. 
Boosey  in  his  paper  stated  that  his  firm  had  refused  to  supply  sheet  music  to  the 
manufacturers  of  barrels  for  barrel-organs,  on  account  of  the  resultant  vidgarisa- 
tion.  Besides  all  this,  as  he  acutely  remarked,  there  is  apparently  nothing  to 
prevent  a  manufacturer  from  appropriating  a  melody  and  distorting  it  by  adding 
a  harmony  of  his  own,  thus  threatening  serious  damage  to  the  compoeer*s  repu- 
tation— unless  possibly  an  action  for  libel  would  lie.  It  is  at  present  a  fairly 
common  thing  for  manufacturers  to  cut  short,  to  alter,  and  otherwise  to  maltreat 
the  pieces  which  they  appropriate,  with  the  object  of  suiting  them  to  the 
capabilities  of  the  various  instruments. 
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Ho  essential  difference  between  Modem  and  Old  Instruments. — 

As  for  the  attempted  distinction  between  the  two  kinds  of 
instruments  in  respect  of  their  invasion  of  musical  copyright, 
the  distinction  is  one  only  between  offending  adaptations  sold 
separately  from  their  appropriate  instruments,  and  offending 
adaptations  which  are  so  embodied  in  their  appropriate  instru- 
ments that  they  cannot  easily  be  detached.^  Both  kinds  of 
adaptation  are  morally  unfair,  but  the  facilities  for  the  manu- 
facture of  the  former  are  infinitely  greater  than  those  for  the 
manufacture  of  the  latter,  and  so  the  former  has  had  to  bear 
the  brunt  of  the  blame.  The  only  fair  way  to  deal  with  them 
is  to  prohibit  both,  leaving  the  manufacturer  to  make  a  bargain 
for  the  right  of  reproduction  with  the  owner  of  the  musical 
copyright. 

It  is,  therefore,  to  be  hoped  that,  at  some  future  Conference 
of  the  Union,  §  3  of  the  Closing  Protocol  will  be  suppressed. 
This  would  leave  the  whole  question  to  the  domestic  rules  of 
each  country,  under  Art.  2  of  the  Convention  ;  but,  in  view 
of  the  international  importance  of  music,  it  might  be  found 
well  to  make  an  absolute  and  express  provision  on  the  subject 
aimed  indiscriminately  against  all  mechanical  musical  instru- 
ments, instead  of  in  their  favour. 

Suggested  system  of  Boyalties. — It  will  probably  be  some 
time  before  such  a  sweeping  reform  as  this  is  carried  out,  even 
though  its  justice  speedily  becomes  patent.  Meanwhile  it  may 
be  found  that  the  adoption  of  some  such  system  of  obligatory 
percentages  as  that  sketched  by  M.  Litolff  in  his  petition  to  the 
German  Imperial  Office  of  Justice,  already  referred  to,  will 
serve  to  reconcile  conflicting  interests.  M.  Litolff  suggests  that 
the  manufacture  and  sale  of  instruments  reproducing  copyright 

*  As  the  GennRn  delegates  pointed  out  at  the  Conference  of  Paris,  in  view 
of  the  fact  that  some  countries  mainly  devote  themselves  to  the  manufacture  of 
instruments  with  interchangeable  parts  and  others  to  those  with  fixed  parts,  it  is 
intemationaUy  unfair,  as  well  as  logically  unsound,  to  establish  different  treat- 
ment for  the  two  classes. — Actc*  de  la  Oof\ference  de  Faris,  p.  200. 
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airs,  and  performances  by  them,  shall  be  allowed,  but  only  on 
payment  to  the  owner  of  the  copyright  of  a  maximum  percent- 
age of  7^  per  cent,  on  the  gross,  or  12^  per  cent,  on  the  net, 
value  of  each  copy  of  the  reproducing  part.*  This  proposal 
refers  only  to  instruments  with  interchangeable  parts,  but  it 
might  well  be  extended  to  cover  all  kinds. 

^  Le  Dt^ait  d^Auttur^  1899,  p.  128.  The  chief  objection  to  any  percentage 
system  is  that,  owing  to  the  difficulty  involved  in  the  collection  of  the  sums 
due  to  the  author,  he  is  often  defrauded  of  his  rights.  Under  the  Colonial 
Copyright  Act  of  1847,  arrangements  were  entered  into  between  Great  Britain 
and  many  of  her  colonies  by  which  the  importation  of  foreign  reprints  of  English 
works  into  the  colonics  waa  allowed  on  payment  to  the  author  of  a  cei-tain  per- 
centage of  their  value  (in  Canada,  12}  per  cent.).  The  duty  of  collecting  these 
percentages  was  entrusted  to  the  Customs  officers,  and  was  carried  out  so  negli- 
gently that  it  ceased  to  be  worth  while  for  authors  and  publishers  to  concern 
themselves  about  their  colonial  rights.  In  Canada,  for  instance,  1  Id.  was  the 
whole  amount  that  had  been  collected  for  Archbishop  Trench  during  a  number 
of  years,  though  his  works  had  a  large  sale  in  Canada. 
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SEC5TI0N   IV. 
BEMEDIE8  AND  PBOOEDUBE. 

Remedies  under  the  Convention — The  general  rule  as  to  remedies — Seizure 
of  infringements  under  Article  12 — Control  of  circulation  under  Article  13 
— Presumption  of  authorship  under  Article  11 — ^The  1886  rule  as  to  seizure 
of  reprints — The  Paris  Amendment  to  this — Each  country  is  bound  to  seize 
piratical  works — Control  of  circulation  of  works  is  reserved  for  domestic 
administration — Rules  as  to  procedure — Each  country  to  protect  aliens  on 
same  conditions  as  its  own  subjects — Each  Court  to  follow  its  own  pro- 
cedure— May  special  Security  for  Costs  be  exacted  from  aliens  ? — Name  on 
work  raises  presumption  of  authorship — Utility  of  the  presumption — 
History  of  Article  11 — Article  11  not  in  conflict  with  Article  2 — An  illus- 
trative Italian  case — Certificate  of  accomplishment  of  formalities  may  be 
required — Proposed  that  the  International  Office  should  grant  certificates. 

Remedies  under  the  Convention. 

The  General  Bnle  as  to  Remedies. — It  has  already  been 
pointed  out  that  the  general  rule  of  the  Convention  with 
regard  to  the  remedies  to  be  accorded  to  foreign  authors,  and 
the  rules  o£  procedure  to  which  the  latter  are  to  be  subjected,  is 
furnished  by  Art.  2,  which  in  these  as  in  other  matters  secures 
to  aliens  the  same  treatment  from  each  country  as  that  accorded 
by  its  domestic  law  to  natives.  It  is  not  usually  within  the 
province  of  an  international  agreement  to  dictate  to  its  parties 
the  means  they  are  to  adopt  for  the  safeguarding  of  the  rights 
it  confers ;  and,  therefore,  in  respect  of  remedies  and  procedure, 
the  Convention  contains  few  Articles  tending  to  modify  Art.  2. 
There  are,  however,  some  j)oints  of  particular  international 
importance  connected  with  the  enforcement  of  Convention  pro- 
tection ujK)n  which  it  has  been  deemed  advisable  to  lay  down 
special  rules. 
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Seizure  of  Infringements  under  Article  12, — In  view  of  the 
fact  that  Convention  protection  may  expire  in  one  country 
sooner  than  in  another,  and  so  lay  the  author  open  to  injury 
from  the  wholesale  exportation  of  copies  of  his  work, — lawful 
in  the  place  where  they  have  been  produced, — into  a  place 
where  they  still  have  a  claim  to  protection,  an  Article  (12)  has 
been  inserted  providing  for  the  seizure  of  the  offending  works 
in  countries  where  they  constitute  infringements.^  This  Article 
at  once  concedes  an  international  right  and  imposes  an  inter- 
national duty. 

Control  of  Circulation  under  Article  13,— Art.  13,  which  states 
that  each  country  is  free  to  control  the  circulation,  representa- 
tion, and  exhibition  of  works,  is  merely  declaratory  in  its 
purport.  It  lends  its  sanction  to  domestic  rules  punishing 
the  publication  and  dissemination  of  seditious,  blasphemous, 
obscene,  or  libellous  works,  requiring  printers  and  publishers 
to  conform  to  administrative  regulations,  such  as  provisions  for 
the  maintenance  of  a  censorship,  the  enforcement  of  which  in 
respect  of  foreign  works  might  otherwise  have  been  regarded 
as  a  breach  of  international  duty. 

Presumption  of  Authorship  under  Article  11. — Finally,  the 
difficulty  which  attaches  to  proof  of  authorship  by  an  alien  has 
given  rise  to  Art.  11,  providing  that  the  author  whose  name 
appears  upon  the  work  shall  be  entitled  prima  facie  to  be 
treated  as  the  true  author.  This  Article  also  contains  a  pro- 
vision indicating  a  means  of  proof  of  the  fulfilment  of  the 
formalities  imposed  by  Art.  2  of  the  Convention. 

The  1886  Bule  as  to  Seizure  of  Reprints. — In  the  1886  Con- 
vention, Art.  12  reads  : 

'Every   infringing  work  shall  be   subject  to  seizure  upon 

1  See  Aetes  de  la  Conference  de  Berne,  1884,  p.  67.  The  original  aim  of  the 
Union,  as  expressed  in  the  Act  of  1886,  was  to  enable  copies  to  be  seized  upon 
importation  into  countries  where  the  author's  copyright  still  subaisted ;  but  at 
the  Conference  of  Paris  a  wider  view  led  to  the  suppression  of  all  indication  as  to 
point  of  time. 
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importatioii  into  those  countries  of  the  Union  in  which  the 
original  work  has  a  right  to  legal  protection. 

'  The  seizure  will  take  place  in  accordance  with  the  domestic 
law  of  each  country.' 

The  words  in  the  original  French  are  '  Toute  oeuvre  contra- 
faite  peui  6tre  saisie,  etc.,'  which  would  appear  to  place  the 
acceptance  of  the  principle  of  seizure  upon  importation  at  the 
discretion  of  each  country.  This,  however,  as  was  explained 
at  the  Conference  of  Paris,^  was  not  the  intention  of  the  Con- 
vention. Art.  12  was  drawn  up  in  the  interests  of  the 
owner  of  the  copyright,  being  meant  to  provide  the  latter 
with  a  means  of  defence  against  the  transport  of  infringe- 
ments from  one  country  to  another.  It  forms  part  of  the 
jus  cogens  7ninimu7n  of  the  Convention,  and  the  permissive 
form  in  which  it  is  couched,  while  it  fixes  infringements  with 
liability  to  a  very  stringent  form  of  remedy,  does  not  leave 
countries  free  to  hold  their  hands,  when  to  do  this  would 
be  contrary  to  the  wishes  of  the  author  of  the  original 
work.  * 

For  the  rest,  the  second  paragraph  of  the  Article  allows  each 
country  to  regulate  the  carrying  out  of  the  seizure, — to  deter- 
mine the  necessary  form  and  the  competent  authority, — 
according  to  its  domestic  law. 

The  Paris  Amendment  to  this. — The  Additional  Act  of  Paris 
suppressed  the  words  '  upon  importation,'  with  the  object  of 


*  See  Actes  de  la  Conference  de  Paris ^  p.  173. 

2  In  the  firet  draft  of  Art.  12  the  latter  })aragraph  read — *The  Beizure  shall 
take  place  upon  the  request  either  of  the  public  minister  or  of  the  interested 
party,  in  conformity  with  the  domestic  legislation  of  each  country,*  This 
appeared  to  limit  the  liability  to  seizure  of  offending  works  to  cases  where  an 
express  request  was  made  by  a  person  belonging  to  one  of  the  two  specified 
classes,  and  thercfore  the  Englisli  delegates  objected  to  it,  in  view  of  the  fact 
that  in  England  after  general  notice  seizure  takes  place  without  the  direct  inter- 
vention of  the  copyright-owner  or  of  a  Minister  of  State  for  each  case.  The 
result  of  their  objection  was  that  the  paragraph  in  question  was  brought  into  its 
present  fonn. — See  Actes  de  la  Confirmee  de  BentCy  1885,  p.  61. 
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making  it  clear  that  countries  were  to  have  a  free  hand  as  to 
the  time  of  seizure  of  infringements  ;  it  also  effected  one  or 
two  slight  verbal  alterations  in  §  1  of  the  Article,  In  its 
present  form  that  paragraph  reads  thus ; 

'Every  infringing  work  shall  be  subject  to  seizure  by  the 
competent  authorities  of  the  countries  of  the  Union  in  which 
the  original  work  has  a  right  to  legal  protection.' 

The  latter  paragraph  of  the  Article  remains  unaltered. 

Each  country  is  bound  to  seize  piratical  works. — The  effect 
of  the  amendment  seems  to  be  to  oblige  countries  of  the  Union 
to  seize  infringing  works  anywhere  within  their  territories 
at  any  point  of  time,  subject  to  the  proviso  that  they  are 
to  be  allowed  to  perform  the  seizure  in  their  own  way. 
The  English  delegates,  however,  in  accepting  the  amended 
Article,  stated  that  Great  Britain  could  not  hold  itself  bound 
to  carry  out  its  requirements  in  colonies  where  the  laws  did 
not  permit  seizure  in  the  interior  of  the  country.^ 

Control  of  circulation  of  works  is  reserved  for  domestic  adminis- 
tration.— Art.  13  arose  out  of  a  proposition  made  by  the  German 
delegacy  in  the  1884  Committee  of  Draughtsmanship.  It  has 
undergone  no  change  since  its  acceptance  by  the  Conference 
of  1884  in  the  following  form  : 

*  It  is  understood  that  the  provisions  of  the  present  Conven- 
tion cannot  in  any  way  derogate  from  the  right  which  belongs 
to  the  Government  of  each  country  of  the  Union  to  permit,  to 
supervise,  and  to  prohibit,  by  legislative  measures  or  police 
regulations,  the  circulation,  representation,  and  exhibition  of 
every  work  or  production  in  respect  of  which  the  competent 
authority  may  find  it  necessary  to  exercise  that  right.' 

*  See  Actea  de  la  Conference  de  Paris,  p.  173,  where  is  also  reported  an  ingenious 
amendment  by  the  Swiss  delegacy,  prohibiting  the  seizure  of  works,  lawful  in 
their  country  of  origin,  when  merely  in  process  of  transit  through  a  country  in 
which  they  are  unlawfid.  This  amendment  was  witlidrawn,  upon  a  representa- 
tion that  the  question  it  raised  was  one  of  considerable  nicety,  which  would 
rarely  preeent  itself  in  practice. 
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It  constitutes  simply  an  express  declaration  of  the  right  of 
Union  countries  to  enforce,  in  respect  of  foreign  works  claiming 
Convention  copyright,  any  regulations  for  the  administrative 
control  of  the  press  and  the  stage  which  domestic  policy  may 
dictate,^  and  to  subject  all  publications  to  the  criminal  liability. 


Rules   as  to  Procedure. 

In  order  that  an  author  may  effectively  avail  himself  of  the 
machinery  created  by  the  State  for  the  enforcement  of  his  rights, 
he  must  consider  not  only  his  *  remedy,'  which  may  be  likened 
to  the  arm  of  the  engine  by  which  its  operations  are  immedi- 
ately carried  out,  but  also  the  appropriate  *  procedure,'  or  the 
means  to  be  adopted  for  setting  the  engine  in  motion  and 
making  it  work  in  the  right  way.  In  this  connection  the  first 
question  that  arises,  when  the  wrong  is  an  international  matter, 
relates  to  the  determination  of  the  country  to  which' the  demand 
for  redress  should  be  referred — or,  to  continue  the  simile,  to 
the  selection,  from  a  number  of  kindred  machines,  of  that  one 
which  is  best  suited  to  the  operation  in  hand. 

Eaoh  Country  to  protect  aliens  on  same  conditions  as  its  owu 
subjects, — On  this  the  Convention  contains  no  special  provision. 
The  matter  is  therefore  regulated  by  Art.  2.  Each  State  is 
bound  to  throw  open  its  Courts  to  alien  authors  of  the  Union 
under  the  same  circumstances  as  to  its  own  subjects.  The 
principles  upon  which  such  intervention  depends  have  already 
been  considered  in  Part  II.,  Chapter  iv.,  from  which  it  will 
have  been  gathered  that  the  right  rule  is  for  States  to  take 
jurisdiction  over  all  wrongs  committed  within  their  boundaries, 

*  Such  a  control  is  almoet  unknown  in  England,  though  traces  of  it  are  to  he 
found  in  the  censorship  of  plays  by  the  Lord  Chamberlain,  and  the  statutory 
requirement  that  printers  shall  attach  their  name  and  address  to  the*  works 
printed  by  them — a  requirement  which,  as  is  well  knovm,  is  not  rigorously 
enforced. 
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— in  other  words,  that  the  appropriate  fomm  is  the  forum 
delicti.^  This  was  the  view  taken  by  the  English  Court  of 
Chancery  in  Morocco  Bound  Syndicate  v.  Harris^  when  the 
Conrt  refused  to  intervene  to  protect  the  plaintiffs  from  threat- 
ened infringements  of  their  performing  rights  in  Germany. 

Each  Court  to  follow  its  own  procedure. — When  the  right 
Court  has  been  decided,  it  follows  almost  as  a  matter  of  course 
that  the  procedure  to  be  adopted  is  the  procedure  of  that 
Court ;'  for  it  is  quite  natural  that,  in  asking  redress  of  a 
foreign  Court,  an  author  should  be  required  to  prefer  his 
request  in  the  form  established  by  the  rules  of  the  Court.  As 
regards  the  International  Union,  this  %iew  is  supported  by  the 
general  rule  of  Art.  2.  In  this  connection,  it  is  worthy  of 
note  that  §  1  of  the  Closing  Protocol  reads  thus  in  the  Swiss 
draft  of  the  Convention  :  '  It  is  understood  that  the  final 
provision  of  Art.  2  of  the  Convention  (relating  to  the  accom- 
plishment of  the  conditions  and  formalities  of  the  country  of 
origin)  does  not  affect  the  law  of  each  of  the  contracting 
States,  so  far  as  concerns  the  procedure  followed  before  the 
tribunals  and  the  conipetence  of  those  tribunals.'  This 
declaration  was  however  omitted  by  the  1884  Conference  as 
superfluous.*  Its  purport  was  simply  to  make  it  clear  that, 
while  the  performance  of  the  substantive  conditions  and  form- 
alities of  ijie  country  of  origin  was,  under  Art.  2,  sufficient 
to  establish  the  author's  right  to  protection  throughout  the 
Union,  as  regards  the  conditions  and  formalities  of  procedure^ 
he  was  bound  to  conform  to  the  rules  of  the  country  from 
which  he  claimed  the  enforcement  of  his  right. 

May  special  Security  for  Costs  be  exacted  from  Aliens? — It  is 
hardly  necessary  to   dwell  upon  the  distinction  between  the 

*  Forum  delicti  -  country  where  the  offence  has  been  committed. 
'  Morocco  Bound  Syndicate  r.  Harris  (1895),  1  Ch.  535. 

'  This  \&  expresBed  by  the  maxim  of  Private  International  Law,  Uhi  forwn^  ibi 
lex. 

*  See  AetcB  de  la  Conference  de  Berne,  1884,  p.  63. 
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conditions  and  formalities  npon  which  the  birth  of  the  copy- 
right depends,  and  those  which  merely  relate  to  its  enforcement 
against  infringements.^  To  the  latter  class  belongs  the  cautio 
judicatum  solvit  or  deposit  of  security  for  costs,  required  in 
many  countries  from  foreign  plaintiffs.  The  policy  pursued  by 
the  Union  of  equalising  aliens  and  subjects  before  the  law  seems 
inconsistent  with  the  continued  exaction  of  a  special  security 
in  matters  of  copyright  coming  under  the  Convention.  Still,  it 
would  seem  that  some  safeguard  against  vexatious  proceed- 
ings is  necessary  in  the  case  of  alien  plaintiffs,  who  may 
easily  depart  from  the  country  without  leaving  any  effects 
to  answer  for  the  costs  of  the  suit.  But  the  general  rule 
of  Art.  2  is  against  the  imposition  of  special  formalities  on 
alien  authors  of  the  International  Union  :  and  the  superfluous 
§  1  of  the  Protocol  in  the  Swiss  draft  was  directed  rather 
towards  forestalling  any  claim  on  the  part  of  foreign  authors 
to  exemption  from  the  ordinary  rules  of  procedure  applicable  to 
subjects,  than  towards  retaining  any  special  disability  imposed 
on  them  and  not  imposed  on  subjects.  Hence,  in  spite  of  one 
or  two  adverse  decisions  of  the  French  and  Belgian  courts,^  it 
seems  tolerably  clear  that  it  is  a  breach  of  contractual  duty  for 
a  State  of  the  Union  to  exact  any  exceptional  security  from  a 
Unionist  author,  on  the  ground  that  he  is  an  alien.'  Where 
the  deposit  is  exacted  from  subjects  resident  abroad  as  well  as 
from  aliens,  as  is  the  case  in  England,  the  spirit  of  the  Conven- 
tion is  scarcely  departed  from. 

^  The  English  registration,  which  is  merely  a  condition  precedent  to  suing, 
presumably  belongs  to  the  latter  class,  but  the  English  Courts  do  not  require  it 
of  alien  members  of  the  Union  suing  under  the  International  Copyright  Act  of 
1886. 

2  See  Le  Droit  d'AtUenr,  1889,  p.  46,  and  1892,  pp.  48,  78. 

*  See  in  support  of  this  view  M.  Louis  Cattreux,  then  Secretary  of  the  Inter- 
national Literary  and  Artistic  Association,  in  Ze  Droit  d^Auteur,  1889,  pp.  73, 
87,  95,  and  contra  M.  Darras,  mZe  Droit  d^Auteur,  1892,  p.  48,  and  M.  Nicolau, 
La  Propriete  litteraire  et  artiatique,  p.  319. — See  also  Aetea  de  la  Conference  de 
Farts,  p,  70. 
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Name  on  Work  raises  presumption  of  Authorship. — The  general 
rule  of  the  Convention  in  respect  of  procedure  is  thus  that  of 
the  equalization  of  aliens  with  subjects,  which  is  adopted  by 
Art.  2  as  the  basis  of  the  Convention.  The  only  special 
provision  on  the  matter  contained  in  the  Convention  is  to  be 
found  in  Art.  11  : 

*  In  order  that  the  authors  of  works  protected  by  the  present 
Convention  may,  in  the  absence  of  proof  to  the  contrary, 
be  considered  as  such,  and  consequently  admitted  to  institute 
proceedings  against  infringements  before  the  Courts  of  the 
various  countries  of  the  Union,  it  is  sufficient  for  their  name 
to  be  indicated  on  the  work  in  the  accustomed  manner. 

'For  anonymous  or  pseudonymous  works,  the  publisher 
whose  name  is  indicated  on  the  work  is  entitled  to  safeguard 
the  rights  belonging  to  the  author.  He  is,  without  other 
proof,  reputed  the  lawful  representative  of  the  anonymous  or 
pseudonymous  author. 

'It  is  understood,  nevertheless,  that  the  Courts  may,  if 
necessary,  require  the  production  of  a  certificate  from  the 
competent  authority,  stating  that  the  formalities  prescribed, 
according  to  Art.  2,  by  the  law  of  the  country  of  origin  have 
been  fulfilled.' 

Utility  of  the  presumption. — The  need  for  some  such  Article 
was  first  suggested  by  Germany  in  its  list  of  questions  for 
the  Conference  of  1884.^  Even  in  his  own  country  it  is  so 
difficult  for  an  author  to  prove  his  title  to  copyright,  i.e.  to 
demonstrate  the  originality  of  his  work,  the  fact  of  authorship, 
etc.,  that,  where  their  own  subjects  are  concerned,  most  States 
set  up  presumptions   in   favour   of  authorship.'     Where  an 

1  See  No.  14  of  this  list.     Actes  de  la  Conference  de  Berne,  1884,  pp.  26,  36. 

'  In  England  registration  establishes  a  prima  facie  ownership  of  copyright 
under  Sec.  11  of  the  Literary  Copyright  Act,  1842.  The  (German  law  sets  up  an 
elaborate  system  of  presumptions.  Thus  Sec.  7  of  the  Copyright  Act  of  1901 
reads:  *If  a  published  work  contains  on  the  title-page,  in  the  dedication  or 
preface,  or  at  the  conclusion,  the  name  of  an  author,  the  presumption  is  that  he 
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author  is  proceeding,  in  virtue  o£  international  rights,  before  a 
foreign  Court,  his  difficulty  is  considerably  increased.  Under 
the  general  rule  of  the  Convention,  countries  would,  no  doubt, 
have  extended  the  benefit  of  their  own  domestic  presumptions  to 
foreign  authors :  but  in  view  of  the  diversity  of  their  various 
systems  of  law,  this  relief  would  have  been  somewhat  illusory. 
Hence  the  demand  for  a  uniform  international  rule  on  the  subject. 

History  of  Article  11. — The  German  delegates  framed  an 
Article  in  pursuance  of  the  suggestion  conveyed  in  their  ques- 
tion, and  this  was  accepted  by  the  Conference  of  1884.^  It 
was  almost  identical  with  that  actually  included  in  the  Con- 
vention, except  that  it  contained  no  reference  to  the  exaction 
by  the  Courts  of  certificates  that  the  formalities  of  the  country 
of  origin  have  been  fulfilled.^ 

Article*  11  not  in  conflict  with  Article  2. — In  the  Conference 
of  1885,  M,  Bosmini  observed  that  Art.  12  (as  Art.  11  was 
then  numbered)  was  not  in  harmony  with  Art.  2.  In  this, 
as  M.  Reichardt  pointed  out,  M.  Rosmini  confused  substantive 
conditions  and  formalities  with  rules  of  procedure.^     In  reality 

is  the  originator  of  the  work.  If  the  work  consists  of  articles  by  several 
contributors,  it  suffices  if  the  name  is  given  at  the  bogfinning  or  end  of  the 
article.  In  the  case  of  works  published  under  any  other  than  the  author's 
real  name,  or  without  an  author^s  name,  the  editor,  or,  should  no  such  editor  be 
mentioned,  the  publisher  is  entitled  to  defend  the  rights  of  the  originator.  In 
the  case  of  works  which,  before  or  after  publication,  are  performed  or  recited 
in  public,  the  presumption  is  that  the  originator  is  the  -person  who  was  described 
as  author  on  the  occasion  of  the  announcement  of  the  performance  or  recitation.* 

^  In  this  its  first  shape,  Art.  11  was  identical  with  Art.  7  of  the  Franco- 
German  Treaty  of  1883,  and  with  the  two  first  paragraphs  of  Art.  7  of  the 
Italo-German  Treaty  of  1884.— Xr  Droit  tCAtttcnr,  1899,  p.  50. 

^  It  specified  the  places  in  which  the  appearance  of  the  author's  name  would 
secure  him  the  benefit  of  the  presumption,  thus :  *■  Upon  the  title-page  of  the 
work,  below  the  dedication  or  the  preface,  or  at  the  end  of  the  work '  {Actes  de  la 
Conference  de  Berne ^  1884,  p.  66).  From  these  words  it  was  deduced  by  Sir 
H.  G-.  Bergne  (Aetes  de  la  Conference  de  Berne,  1885,  p.  35)  that  the  Article  did 
not  apply  to  works  of  art.  The  clause  in  question  has  now,  however,  been  left 
out,  and  the  name  is  to  be  indicated  *  in  the  accustomed  manner,'  which  would 
appear  to  mean  in  any  manner  that  is  usual. 

3  See  Aetee  de  la  Conference  de  Berne,  1885,  p.  35. 
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the  intention  of  Art.  11  is  not  to  set  up  any  new  formality 
or  to  interfere  with  any  old  one.  In  order  to  gain  copyright 
an  author  must  perform  the  conditions  and  formalities  pre- 
scribed by  Art.  2.  When  he  has  done  this,  his  right  is 
established  and  he  is  not  required  to  do  anything  else.  But 
when  he  comes  into  Court  to  enforce  his  copyright,  he  has, 
in  the  absence  of  any  presumption  in  his  favour,  to  enter 
into  a  formal  and  elaborate  proof  of  his  ownership — of  his 
identity  as  the  author  of  the  work  which  has  been  infringed. 
All  that  Art.  11  does  is  to  provide  that,  when  his  name 
appears  on  the  work,  he  shall  be  dispensed  from  this  proof 
of  identity,  and  the  burden  of  showing  that  his  title  is  bad 
shall  fall  upon  the  defendant.  He  is  not  exempted  from 
the  performance  of  the  substantive  formalities  of  the  country 
of  origin,  and  is  still  bound  to  prove  that  these,  which  do 
not  ajffect  his  actual  right  but  only  its  practical  validity,  have 
satisfactorily  been  fulfilled.  The  indication  of  name  is  thus 
entirely  within  the  discretion  of  the  author,  and  the  only  result 
of  its  omission  is  that  he  is  deprived  of  the  useful  presumption 
of  authorship  which  it  carries  with  it. 

An  ilinstratlYe  Italian  case. — On  this  point  attention  may 
be  drawn  to  the  Italian  case  Maxfs  Sons  v.  The  Italian 
Institute  of  Graphic  Art^  which  came  before  the  Milan  Court 
of  Appeal  on  the  10th  January,  1899.^  The  Court  ruled  that,  in 
order  for  a  work  to  gain  protection  under  tlie  Convention,  it 
was  necessary  for  the  author,  or,  where  the  work  was  anony- 
mous or  pseudonymous,  for  the  publisher,  to  indicate  his  name 
upon  it.  On  this  and  another  ground,  it  gave  judgment  against 
the  plaintiffs,  who  had  only  put  the  letter  '  M,'  the  initial  of 
their  name,  upon  the  chromo-lithographs  for  which  they 
claimed  protection.* 

»  See  Le  Droit  d'Auleur,  1899,  p.  54. 

'  It  thought  that  *  Art.  11  of  the  Convention  of  Borne  .  .  .  indicatee  simply 
that  on#  of  the  principal  formalities  which  are  essential  and  fundamental  for 
assuring  to  the  work  the  protection  provided  hy  Art.  2  of  the  Convention  .  .  . 
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Upon  appeal  to  the  Court  of  Cassation  at  Rome  (7th  June, 
1900),  this  interpretation  of  the  Berne  Convention  rule  was 
declared  to  be  erroneous,  and  the  judgment  of  the  lower 
Court  was  reversed.^  The  following  passage  from  the  decision 
of  the  Court  clearly  sets  forth  the  true  principle  of  Art.  11  : 

*  Whoever  brings  an  action  against  another  person,  im- 
puting to  him  the  infringement  of  a  literary  or  artistic  work, 
would,  according  to  the  general  rules  of  law,  be  bound  to 
prove  that  he  himself  (the  plaintifiE)  is  author  of  the  work  ; 
but,  by  a  favour  granted  to  authors  by  Art.  11  of  the  Con- 
vention, it  is  enough  simply  to  have  indicated  on  the  work 
the  name  "in  the  accustomed  manner,"  to  be  dispensed  from 
furnishing  the  proof  exacted  by  the  common  law  ;  and  then 
the  duty  of  establishing  that  the  plaintifiE  is  not  the  author 
of  the  work  falls  on  the  defendant.' 

Certificate  of  accomplidiiiieiit  of  Formalities  may  be  required. 
— In  order  to  make  it  quite  clear  that  Art.  11  provided  no 
relief  from  the  substantive  conditions  and  formalities  of 
Art.  2,  and  aflForded  no  presumption  of  their  accomplishment, 
the  Conference  of  1885  thought  it  advisable  to  add  a  third 
paragraph  to  that  Article,  providing  for  the  exaction  by  Courts, 
in  case  of  necessity,  of  a  certificate  setting  forth  that  those 
conditions  and  formalities  had  been  fulfilled  ;  and  with  this  the 
Article  was  brought  into  its  present  form. 

The  words  'in  case  of  necessity'  in  the  final  provision 
probably  have  the  effect  of  preventing  any  demand  on  the 
part  of  the  Court  for  a  certificate,  when  the  plaintiff  has  proved 

conBiBts  in  the  imposition  upon  this  work  of  the  name  of  the  author,  or  in 
its  place  that  of  a  third  imiiy  (publisher).  In  this  way  the  authorship  of  the 
work,  the  desire  to  have  it  considered  as  an  intellectual  work,  to  remove  it 
for  a  certain  time  from  the  public  domain,  and  to  warn  others  against  imitating 
it  are  aflirmed  in  a  formal  manner  against  the  world  at  large  .  .  .  This  indica- 
tion does  not  set  up  a  presumption  of  the  existence  of  the  right,  in  the  sense  of  a 
facility  to  be  accorded  for  the  institution  of  the  action :  on  the  contrary,  it  is  the 
condition  necessary  to  establish  the  proof  oi  the  right  and  to  make  it  effective.' 
1  See  Le  Droit  d^Atttettr,  1900,  p.  145. 
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that,  in  the  country  of  origin,  no  conditions  or  formalities 
whatever  are  required.^  This  is  the  case  in  Monaco  and  Tunis 
for  all  classes  of  works,  while  in  Norway  photographs,  in 
Germany  anonymous  and  pseudonymous  works  and  photo- 
graphs, in  Belgium  posthumous  works  and  State  publications, 
and  in  Switzerland  posthumous  works,  State  publications,  and 
photographs,  alone  are  subjected  to  formalities.*  The  case 
is  the  same  when  the  defendant  does  not  deny  that  the  plaintifiE 
has  fulfilled  the  formal  requirements  of  the  law. 

Proposed  that  the  Intemational  Office  should  grant 
Certifloatefl. — In  the  Conference  of  1885  M.  Bosmini  proposed 
that  the  International  Ofiice  should  be  entrusted  with  the 
duty  of  providing  certificates  required  under  Art.  11.  '  In 
delivering  certificates  which  should  serve  as  substitutes  for 
those  of  the  country  of  origin,  the  International  OflSce  would 
facilitate  the  exercise  of  their  rights  for  authors.'  After  some 
discussion,  however,  it  was  agreed  that  the  proposed  task 
would  be  too  heavy  for  the  OflSce,  though  it  was  stated  that 
the  latter  would  always  be  ready  to  assist  authors  in  obtaining 
the  necessary  certificates.' 

At  the  Conference  of  Paris  the  question  was  raised  again, 
in  connection  with  the  whole  subject  of  entrusting  the  OflSce 
with  the  duty  of  registering  copyright  works.^  M.  Morel,  the 
Director  of  the  International  Office,  then  declared  that,  in  his 
opinion,  without  undue  trouble,  the  Office  could  usefully  act  as 


^  This  may  be  done  arguendo  or  by  expert  legal  evidence,  or  by  the  pro- 
duction of  an  official  statement  from  the  authorities  of  the  country  of  origin. 

^  BeeLe  Droit  tTAuteur,  1897,  pp.  38,  39. 

3  See  AeUs  de  la  Conference  de  Berne ^  1885,  p.  37. 

*  An  intemational  register  would  be  of  considerable  advantage  in  the  case  of 
anonymous  and  pseudonymous  works,  with  regard  to  which  it  is  usually  desired 
to  prevent  the  disclosure  of  the  author*s  name.  This  was  suggested  by  the 
Congress  of  German  Authors  at  Vienna  in  1893. — Aetet  de  la  Conference  de  Parity 
p.  49.  It  is  noteworthy  that,  according  to  the  German  Law  (Act  of  1901, 
Sec.  31),  if  the  real  name  of  the  author  is  not  indicated  within  thirty  years,  the 
copyright  expires. 

FF 
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an  intermediary  between  plaintiffs  reqoiring  a  certificate  and 
the  law  of  the  conntry  of  origin.^  After  Yarioos  suggestions 
for  V(eujr^  or  *  Recommendations/  the  whole  matter  was  dropped, 
it  being  understood  that  the  Office  was  always  ready  to  serre 
the  interests  of  authors  in  any  way  within  its  power. 

>  He  estimated  the  nnmber  of  cases  in  which  a  certificate  is  reqnired  at  aboat 
twelre  or  fifteen  per  annnm. — See  AcUm  de  la  (kmferenee  de  Fiaris,  p.  130. 
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SECTION  I. 
THE  CONDITIONS  OF  BEVISION. 

• 

The  progress  of  international  thought — ^The  imperfection  of  the  Con- 
vention— The  nature  of  the  advance  of  the  Convention — Recommendations 
of  the  Conferences — Relation  between  national  and  international  progress — 
Preliminary  Recommendations  of  the  Conference  of  1884 — The  Recom- 
mendations of  the  Conference  of  Paris — Sub-Unions — ^The  function  of 
sub-Unions — Sub-Unions  for  the  Additional  Act  and  the  Interpretative 
Declaration — Recommendations  and  sub-Unions  only  provisional  measures 
— Various  domestic  influences  affecting  international  progress — Effect  of 
domestic  law — ^Treaties  and  the  Convention — Resolutions  of  literary  and 
artistic  societies. 

The   Progress   op   International   Thought. 

The  Imperfeotioii  of  the  Conyention. — The  substance  of  the 
Convention  as  it  stands  at  present  has  now  been  set  forth. 
Though  that  agreement  establishes  throughout  a  wide  area  a 
very  full  measure  of  protection  for  literary  and  artistic  works 
it  cannot  be  claimed  for  it  that  it  is  a  perfect  and  definitive 
code  of  international  copyright  rules.  A  careful  examination 
of  it  shows  that,  in  many  respects,  the  moral  rights  of  authors 
have  suffered  derogation  owing  to  extraneous  considerations. 
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the  chief  of  which  has  been  the  desire  to  secure  unanimity 
among  the  contracting  parties.  Still,  it  must  be  remembered 
that  public  international  benefit  and  the  wishes  of  the  con- 
tracting States  are  not  among  the  least  of  the  things  to  be 
taken  into  account  in  the  formation  of  an  International  Copy- 
right Union. 

The  following  are  put  forward  by  authors  as  instances  in 
which  their  just  claims  have  been  abated  by  the  Convention  : 
the  restrictive  translating  period  {d^lai  (Tusaffe)  of  Art.  5, 
the  rule  of  Art.  7  that  articles  of  political  discussion  in 
periodicals  may  be  reproduced  without  indication  of  source, 
the  liberty  of  extract  sanctioned  by  Art.  8,  and  the  exemption 
of  mechanical  musical  instruments  from  the  ordinary  rules  as  to 
infringement  which  js  carried  out  by  the  Closing  Protocol,  §  3. 
The  qualified  character  of  the  protection  accorded  to  works 
of  architecture,  photographs,  and  choregraphic  works  by  §§  1 
and  2  of  the  Protocol  is  admittedly  due  to  the  difficulty  of 
securing  agreement  throughout  the  Union  in  the  treatment 
of  these  subjects. 

The  nature  of  the  advance  of  the  Convention. — As  has  already 
been  pointed  out  in  Part  II.,  it  is  impossible  to  arrive  at  a 
complete  and  definitive  international  agreement  between  the 
civilised  countries  of  the  world  while  the  domestic  law  of 
those  countries  remains  diverse  and  improves  at  varying  rates 
of  progress.  In  this  connection,  it  may  once  again  be  re- 
marked that  it  is  only  when  national  systems  approach  a 
common  perfection  that  it  is  possible  for  an  international 
system  to  approach  completion.  In  the  meantime  a  conmion 
civilisation  subjects  all  the  States  to  which  literature  is  an 
object  of  care  to  nearly  the  same  set  of  influences :  and,  as 
a  result,  their  copyright  legislation  is  based  on  identical 
principles.  It  is  this  which  makes  possible  such  an  agree- 
ment as  the  Convention   of  Berne.     Conciurently  with   the 
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advance  of  the  domestic  codes  of  countries  within  the  Union, 
the  intension  of  that  agreement  will  increase — the  protection 
it  accords  will  become  more  complete :  concurrently  with  the 
advance  of  the  domestic  codes  of  countries  outside  the  Union 
its  extension  will  increase — the  area  it  covers  will  widen. 

Provision  for  advance  in  both  directions  has  been  made  by 
the  Convention  itself,  in  Art.  17,  which  deals  with  revisions 
of  the  Convention,  and  Arts.  18  and  19,  which  deal  with 
new  accessions  to  the  Union.  In  the  work  of  revision,  the 
necessity  of  preserving  the  cohesion  of  the  existing  Union  and 
the  desirability  of  facilitating  new  accessions  should  both  be 
kept  in  mind  :  the  intension  of  the  Convention  is  not  reck- 
lessly to  be  increased,  without  due  regard  to  its  extension. 

Recommendations  op  the  Conferences. 

Belation  between  National  and  International  Progress. — In 
practice,  the  progress  of  an  international  Convention  like  that 
of  Berne  generally  keeps  a  little  in  advance  of  the  domestic 
progress  of  the  most  backward  of  its  signatories  :  for  a  country 
is  often  ready  to  accept  a  principle  and  to  embody  it  in  an 
agreement,  before  it  is  able  to  establish  it  in  its  own  law. 
Where,  however,  the  principle  is  one  of  great  moment,  this 
state  of  things  cannot  well  exist  unless  a  change  in  the  con- 
flicting domestic  system  has  akeady  been  definitely  projected. 
Hence  in  regard  to  certain  matters  of  importance,  in  the 
domestic  treatment  of  which  there  is  little  approach  to 
uniformity  among  the  countries  of  the  Union,  it  has  been 
found  well,  however  plain  the  need  of  uniform  international 
rules,  to  refrain  from  embodying  such  rules  in  the  Convention. 

The  EecommendationB  of  International  Conferencet^— In  such 
cases  the  desire  for  perfection  in  the  international  system 
has  been  reconciled  with  the  exigencies  of  convenience  by 
putting  forward  Recommendations  (  Vceux).     These  indicate 
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what  the  Union  conceives  to  be  the  ideal  rules  on  certain 
matters,  with  the  object  of  paving  the  way  for  their  ultimate 
adoption  into  the  Convention,  when  the  various  domestic 
hindrances  shall  have  been  removed.  They  are  not  legally 
binding,  but  are  merely  expressions  of  opinion,  to  which  the 
parties  concerned  have  pledged  themselves  and  which  there- 
fore they  can  reasonably  be  expected  to  support  when  occasion 
arises. 

Preliminary  BecommendationB  of  the  Cenference  of  1884. — 
The  Berne  Conference  of  1884  passed  two  such  resolutions, 
under  the  name  *  Principles  recommended  for  an  Ulterior 
Unification.'     They  run  as  follows  : — 

'  1.  The  protection  accorded  to  the  authors  of  literary  or 
artistic  works  should  endure  for  the  whole  of  their  life,  and 
after  their  death  for  a  number  of  years,  which  should  not  be 
less  than  thirty. 

*2.  It  would  be  well  to  favour  as  much  as  possible  the 
tendency  towards'  the  complete  assimilation  of  translating 
right  to  the  ordinary  right  of  reproduction.'  ^ 

The  Conference  of  1885,  however,  while  stating  that  it 
still  accepted  these  principles,  thought  it  futile  to  reproduce 
their  text  in  the  completed  instnunent,  and  they  were  accord- 
ingly abandoned.^ 

These  Recommendations  have  had  their  effect  on  domestic 
law,^  and  the  second  of  them  has  now,  imder  qualification  of  a 

*  Soe  Actet  de  la  Cenference  de  Berne,  1884,  p.  88. 

^  See  Actes  de  la  Conference  de  Berne,  1885,  p.  57,  where  another  Recommenda- 
tion, suggested  by  the  Italian  delegacy  and  informally  accepted  by  the  Conference, 
is  also  reported.  This  was  to  the  effect  that  it  was  desirable  to  introduce  into  the 
Union  the  system  of  preliminary  licence,  according  to  which  no  person  can  per- 
form the  work  of  another,  without  first  producing  to  the  local  authorities  the 
written  consent  of  the  author,  and  obtaining  their  sanction  for  the  proposed 
representation. 

'  In  the  Japanese  Act  of  1899  the  copyright  period  has  been  fixed  at  the 
author's  life  and  thirty  years,  and,  subject  to  a  ten  years*  restrictive  translating 
period,  the  period  of  translating  right  has  been  assimilated  to  this.     In  the 
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ten  years'  restrictive  translating  period,  been  embodied  in  the 
international  system. 

The  BeoommendationB  of  the  Conference  of  Parii^ — At  the 
Conference  of  Paris  the  system  of  Recommendations  was 
again  adopted,  and  three  Recommendations  were  put  forward. 
These  are  set  out  in  the  next  Section,  where  the  results  of 
the  Paris  revision  are  treated  as  a  whole. 

Subsidiary  Unions. 

The  Function  of  suh-TTnions. — While  Recommendations,  such 
as  those  passed  at  the  Conferences  of  the  Union,  are  un- 
doubtedly an  excellent  incentive  to  progress  where  a  general 
agreement  exists  throughout  the  Union  upon  a  matter  of 
principle,  combined  with  some  reluctance  on  the  part  of  a 
number  of  the  members  to  embody  it  in  a  binding  rule,  it  is 
not  so  where  either  of  these  two  conditions  is  lacking.  If 
there  is  much  disagreement  as  to  a  principle,  it  is  of  course 
impossible  for  the  Union  to  lay  down  a  rule  embodying  it  in 
any  shape  or  form.  On  the  other  hand,  if  there  is  complete 
agreement  as  to  the  desirability  of  enforcing  a  principle,  there 
is  nothing  to  hinder  its  immediate  incorporation  into  the 
Convention.  Where,  however,  the  great  majority  of  members 
of  the  Union  are  at  one  as  to  the  desirability  and  practica- 
bility of  laying  down  a  certain  rule,  and  only  one  or  two  take 
up  a  different  attitude,  the  rule  cannot  be  made  part  of  the 
Convention  without  imperilling  the  stability  of  the  Union ; 
still,  at  the  same  time  it  seems  a  pity  to  sacrifice  possible  pro- 
gress by  omitting  it  altogether.    In  such  cases,  the  International 

English  Copyright  Bill  lately  before  Parliament,  the  same  period  has  been  adopted, 
and  an  absolute  assimilation  of  translating  right  to  the  ordinary  copyright  has 
been  decreed  for  domestic  works  (international  relations  being  reg^olated  under 
the  Bill  by  the  Convention  rule).  In  the  Glerman  Act  of  1901  the  translating 
period  has  been  absolutely  assimilated  to  the  ordinary  period  for  copyright 
(which  is  retained  at  author's  life  and  thirty  yean). 
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Copyright  Union,  following  the  example  of  the  Universal 
Postal  Union  and  the  International  Industrial  Union,^  has 
adopted  the  system  of  subsidiary  Unions  or  '  sub-Unions.' 

The  principle  of  these  sub-Unions  has  already  been  ex- 
plained. Each  consists  of  a  niunber  of  States,  members  of 
the  principal  Union,  banded  together  by  a  common  agreement 
to  carry  out  certain  provisions  in  advance  of,  or  subsidiary  to, 
those  of  the  original  Convention.  Its  existence  is  recognised 
by  the  principal  Union,  and  it  is  allowed  to  avail  itself  of  the 
machinery  constructed  by  the  latter  for  the  preservation  of 
its  system. 

Sub-ITnions  for  the  Additional  Act  and  the  Interpretative 
Declaration. — ^According  to  Art.  17  of  the  Berne  Convention, 
alterations  in  that  Act  are  not  binding  imless  they  receive  the 
unanimous  consent  of  its  parties.  Hence  the  refusal  of 
Norway  and  Great  Britain  at  the  Conference  of  Paris  in  1896 
to  accept  the  Additional  Act  of  Paris  and  the  Interpretative 
Declaration  respectively  has  in  strictness  prevented  either  of 
those  agreements  from  becoming  part  of  the  system  of  the 
original  Union.  Hence,  too,  Sweden,  in  joining  the  Union  in 
1904,  was  able  to  accept  the  Convention  and  refuse  the 
Additional  Act.  Under  these  circumstances  two  separate 
sub-Unions  are  formed,  the  one  consisting  of  the  signatories 
to  the  Additional  Act  and  the  other  of  the  signatories  to  the 
Interpretative  Declaration.  The  fact  that  there  is  only  one 
dissentient  to  the  Declaration  and  only  two  to  the  Additional 
Act  tends  to  throw  into  the  background  the  fact  that  neither 
of  these  revisions  really  affects  the  Union  as  a  whole.* 

1  See  Le  Droit  d'AtOettr,  1898,  p.  33. 

'  Eeason  has  already  been  given  for  the  belief  that  the  Articles  in  the  Closing 
Protocol,  dealing  with  the  protection  of  works  of  architecture,  photographs, 
and  choregraphic  works,  have  also  the  effect  of  setting  up  sub-Unions  between 
the  countries  that  grant  protection  to  these  works.  The  &ct  that  these  Artidee 
are  placed  in  the  Protocol,  not  in  the  body  of  the  Ck>nvention,  brings  into 
prominence  their  provisional  character. 
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At  the  Conference  of  Paris  a  Becommendation  was  carried 
expressing  the  need  felt  bj  the  Union  for  one  single  text, 
accepted  by  all  its  members :  and  it  is  possible  that,  before 
the  next  Conference  of  the  Union,  the  present  dissentients 
by  carrying  out  the  necessary  alterations  in  their  domestic 
law,  ¥rill  hare  made  it  feasible  to  incorporate  the  two 
subsidiary  agreements  into  the  original  Convention. 

Seoommendations  and  sab-TTnionB  only  Provmonal  Measures. — 
It  is  obvious  that  Articles  binding  only  certain  countries, 
Kecommendations,  and  sub-Unions,  can  only  be  regarded  as 
provisional  measures,  marking  in  a  definite  manner  the  lines 
of  progress  for  the  Union  as  a  whole  :  and  that  great  care 
must  be  exercised  in  adopting  such  measures,  lest  they 
seriously  threaten  the  cohesion  of  the  principal  body.  With 
this  in  view,  they  must  never  be  applied  to  principles  of  which 
there  is  not  a  distinct  prospect  of  acceptance  on  the  part  of 
the  dissentient  States  in  the  future.^ 

Various  Domestic  Influences  affecting  Inter- 
national Progress. 

BflEbet  of  Domestio  Law. — For  the  countries  which  are  tardy 
in  the  recognition  of  international  copyright,  the  Convention, 
the  subsidiary  Acts,  and  the  Reconmiendations  of  Conferences 
urge  on  domestic  progress ;  while  the  domestic  law  of  the 
more  progressive  States  leads  the  way  to  the  development  of 
the  Convention  itself.* 

'  Unless  however  thoy  embody  arrangements  between  certain  States  which, 
deriving  their  value  from  purely  local  or  otherwise  special  considerations,  would 
fail  to  apply  to  the  others.  Such  a  situation  is  obviously  not  likely  to  arise  in 
matters  of  copyright. 

*  TreatiM  and  the  Convention.— In  the  initiation  of  the  Ckmvention  particular 
treaties  played  an  important  part — ^preparing  States  for  some  general  inter- 
national regulation  of  copyright,  and  indicating  the  most  suitable  lines  for  this 
to  follow.    The  Franco-German  Treaty  of  1883,  the  form  of  which  was  almost 
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BesolutionB  of  Literary  and  Artistic  SocietieB. — The  resolutions 
of  the  various  literary  and  artistic  associations,  which  repre- 
sent the  views  of  authors,  publishers,  and  artists  themselves 
upon  the  treatment  that  is  due  to  them,  exert  a  great  influence 
upon  general  opinion.  Some  of  these  societies  are  inde- 
fatigable in  suggesting  improvements  in  the  existing  state  of 
affairs,  and  are  often  primarily  instrumental  in  setting  to  work 
the  forces  of  national  and  international  legislation. 

Reference  has  already  been  made  to  the  part  played  by  the 
*  International  Literary  and  Artistic  Association '  in  the 
movement  which  led  to  the  formation  of  the  International 
Union,  and  to  the  work  since  done  by  that  and  kindred  insti- 
tutions in  suggesting  amendments  of  the  Convention.  It  only 
remains  to  add  that  the  purely  national  societies,  through  their 
effect  on  domestic  systems  of  law  and  modes  of  thought,  also 
contribute,  though  in  an  indirect  way,  to  the  development  of 
international  opinion.^ 

identically  followed  in  subsequent  treaties  between  Germany  and  Belgium  and 
Grermany  and  Italy,  was  the  basis  upon  which  the  Convention  was  drawn  up.  The 
assimilation  of  the  period  of  translating  right  to  that  of  copyright,  which  has 
been  carried  out  subject  to  certain  conditions  by  the  Additional  Act  of  Paris, 
was  foreshadowed  in  treaties  between  Spain  and  Belgium,  and  Spain  and  France, 
so  long  ago  as  1880.  The  whole  period  between  1880  and  1886  was  marked  by 
a  revival  of  interest  in  copyright  throughout  the  civilised  world,  which  was 
productive  of  a  large  crop  of  treaties. 

Since  1886  the  Convention  has,  throughout  the  Union,  practically  superseded 
all  particular  agreements :  and  the  denunciation  of  old,  rather  that  the  creation 
of  fresh  treaties,  is  the  order  of  the  day. 

Treaties  may,  however,  facilitate  the  entry  into  the  Union  of  countries  outside ; 
thus  Japan  in  two  treaties  of  1896  with  Germany  and  Switzerland  respectively 
and  one  of  1894  with  Great  Britain  definitely  promised  to  make  that  accession 
to  the  Convention  which  it  carried  out  on  the  15th  July,  1899.— Z<?  Droit  cTAuteuTy 
1896,  p.  162. 

Within  the  Union,  the  energy  of  the  various  States  is  now  concentrated 
directly  on  the  development  of  the  Convention. 

*  Attention  may  here  be  called  to  a  movement  on  the  part  of  the  Co-operative 
Society  of  Austrian  Authors  in  the  German  Language,  and  the  Austro-Hungarian 
Association  of  Publishers,  in  favour  of  the  adhesion  of  Austria-Hungary  to  tiie 
Berne  Convention.— See  Le  Droit  cTAuteur^  1892,  p.  73 ;  1900,  pp.  9,  64. 


860. 1.]  THE  CONDITIONS  OF  REVISION.  443 

It  must  be  remembered  that  the  views  of  all  literary  and 
artistic  societies  represent  mainly  one  set  of  interests,  and 
are  usually  far  in  advance  of  those  which  it  is  possible  for 
the  Union  to  take.  Nevertheless  it  is  the  expressed  object  of 
the  Union  to  protect  the  rights  of  authors  and  artists,  and 
therefore  the  statement  of  their  grievances  by  authors  and 
artists  themselves  is  of  value  in  promoting  the  development 
of  the  Convention  system  along  practical  lines. 
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SECTION  n. 
THE  REVISION  OF  PARIS. 

The  CoDference  of  Paris — Revisions  under  Art.  17  of  the  Convention — 
Delay  in  holding  Paris  Conference — ^The  legislative  results  of  the  Paris  Con- 
ference— ^The  Additional  Act — ^The  four  Articles  of  the  Act — Amendments 
effected — All  Unionist  works  protected — Author's  exclusive  translating 
right  extended — Indication  of  source  required  for  borrowed  newspaper 
articles — Works  of  architecture  conditionally  protected — ^The  Interpretative 
Declaration — Effect  of  the  Declaration — Conditions  and  formalities  of 
country  of  origin  alone  are  required — Definition  of  *  works  published ' — 
Dramatisation  and  novelisation  prohibited — ^The  Recommendations  of 
the  Conference  of  Paris — Recent  progress  on  these  lines — Treaties  which 
have  been  superseded — Present  tendency  is  against  making  of  separate 
treaties. 

The  Conference  of  Paris. 

Seyisions  under  Art  17  of  the  Conyentioii. — The  Convention 
not  only  foresaw  the  necessity  for  its  own  revision  and  laid 
down  the  conditions  on  which  that  revision  is  to  proceed,^  but 
also  indicates  the  machinery  for  the  operation  by  providing 
(Art.  17,  §  2)  that: 

'Questions  of  this  kind  [relating  to  revisions],  as  well  as 
those  which  concern  the  development  of  the  Union  from  other 
points  of  view,  shall  be  considered  in  Conferences  to  be  held 
successively  in  the  countries  of  the  Union  by  delegates  of  the 
said  countries.' 

*  This  is  done  by  Art.  17,  which  runs:  *The  present  Convention  may  be 
Bubmitted  to  revisions  with  the  object  of  introducing  therein  amendments 
calculated  to  perfect  the  system  of  the  Union.  ...  It  is  understood  that  no 
alterations  in  the  present  Convention  shall  be  binding  for  the  Union  in  the 
absence  of  the  unanimous  consent  of  the  countries  composing  it.* 
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Delay  in  holding  Paris  Conference. — At  each  Conference  the 
place  of  the  next,  together  with  the  limits  of  time  within  which 
it  is  intended  to  hold  it,  is  to  be  fixed,  and  it  is  then  left  to 
the  Government  of  the  country  selected,  acting  in  conjunction 
with  the  International  Office,  to  make  the  necessary  preliminary 
arrangements. 

In  the  original  Convention,  §  6  of  the  Closing  Protocol 
provided  that  the  next  meeting  of  the  Union  should  be  held  at 
Paris,  within  from  four  to  six  years  after  the  coming  into  force 
of  the  Convention.  That  the  limits  of  time  fixed  in  this  way 
are  not  absolute,  but  are  dependent  on  circumstances,  is  clear 
from  the  fact  that  the  Paris  Conference  was  not  actually  held 
until  1896,^  some  nine  years  after  the  Convention  came  into 
force.*  So  far  the  revision  effected  at  that  Conference  is  the 
only  one  that  has  taken  place  :  but  at  Paris  it  was  arranged 
that  the  Union  should  meet  again  at  Berlin  within  from  six  to 
ten  years.*  The  next  Conference  may  accordingly  be  expected 
to  meet  at  some  time  in  the  near  future — ^this  is  not  likely  to 
be  before  1906. 

On  the  whole,  it  was  probably  a  good  thing  that  the  Confer- 
ence of  Paris  did  not  take  place  so  soon  as  was  originally 
contemplated.  If  Conferences  are  held  at  too  frequent  inter- 
vals, general  opinion  has  not  time  to  formulate,  with  the  result 
that  revisions  may  be  carried  out  without  due  consideration, 
so  leading  to  imsatisfactory  consequences.     The  Convention 

^  The  foUowing  passage  appears  in  the  first  Circular,  dated  August  1895,  issued 
hy  the  French  Gk>vemment  in  convening  this  Conference :  '  The  Qovemment  of 
the  Republic  has  not  failed  to  take  up  the  task  entrusted  to  it  by  the  States  of 
the  Union,  but  circumstances  not  having  appeared  to  it  to  be  favourable,  it  has 
not  thought  it  weU  to  convene  these  States  within  the  period  fixed  by  the  Pro- 
tocol. None  the  less  it  has  carried  out  at  its  convenience,  in  concert  with  the 
Office  of  the  Union,  a  thorough  consideration  of  the  questions  to  be  submitted  to 
the  coming  Conference.'  The  circular  goes  on  to  fix  the  16th  April,  1896,  for 
the  date  of  the  Conference. 

2  5th  December,  1887. 

>  See  AeUt  de  la  Omfirmet  de  FariSy  p.  146. 
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is  a  product  of  such  careful  deliberation  that  subjects  for 
revision  are  few  in  number  and  of  comparatively  little  import- 
ance. Moreover  the  individual  countries  of  the  Union  must 
be  given  time  to  enable  them  to  bring  their  domestic  law  into 
harmony  with  the  Convention. 

The  legidatiye  results  of  the  Paris  Conference. — As  a  result  of 
the  revision  of  Paris,  three  separate  instruments  were  put  for- 
ward. Of  these  the  most  important  is  the  Additional  Act^ 
proper,  which  effects  several  important  changes  in  the  sub- 
stance of  the  Convention.  The  Interpretative  Declaration,*  as 
its  name  suggests,  affects  merely  to  make  clear  ambiguities  in 
the  existing  ndes  of  the  Convention.  Great  Britain,  how- 
ever, interprets  two  of  these  rules  in  a  different  way  by  its 
domestic  law.  Hence  for  that  country  the  Declaration  repre- 
sents a  change  in  the  substance  of  the  Convention  which  it  is 
at  present  unable  to  accept.  The  purport  of  the  Voettx  has 
just  been  explained.  They  are  merely  formal  expressions  of 
opinion,  which  have  not  been  signed,  and  therefore  are  not  to 
be  found  in  the  official  instruments. 

The  Additional  Act. 

The  four  Articles  of  the  Act — The  Additional  Act  modifies 
Ai-ts.  2, 3,  5,  7, 12,  and  20  of  the  Convention  of  1886  together 
with  §§1  and  4  of  the  Closing  Protocol  annexed  thereto.  It 
is  adopted  by  all  the  States  of  the  Union,  with  the  exception  of 
Norway  and  Sweden.  It  embraces  four  Articles,  of  which  the 
first  provides  for  the  modification  of  the  Convention  proper  and 

'  Or,  to  give  it  its  full  title,  the  *  Additional  Act  of  the  4th  May  1896,  modi- 
fying Arts.  2,  3,  5,  7,  12,  and  20  of  the  Convention  of  the  9th  September  1896, 
and  Nob.  1  and  4  of  the  Closing  Protocol  annexed  thereto.' 

*  Or  the  *  Declaration  interpreting  certain  provisions  of  the  Convention  of 
Berne  of  the  9th  September  1886,  and  of  the  Additional  Act  signed  at  Paris  on 
the  4th  May  1896.* 
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the  second  for  that  of  the  Closing  Protocol,  while  the  third 
pennits  countries  of  the  Union  which  are  not  parties  to  the 
Additional  Act  to  accede  thereto,  and  the  fourth  deals  with 
ratification,  etc. 

Amendments  effected, — The  results  of  the  first  two  articles 
have  been  treated  specifically  in  their  appropriate  places. 
Here  they  may  be  summarised  as  a  whole.  The  following 
are  the  amendments  in  the  Articles  of  the  Berne  Convention 
effected  by  Art.  1  of  the  Additional  Act : — 

I.  Ambiguities  in  Art  2  removed. — The  wording  of  the 
first  paragraph  of  Art.  2  is  re-cast,  so  as  to  make  it  clear 
that  the  intention  is  to  protect  only  works  published  for 
the  first  time  in  a  Union  country,  and  unpublished  works. 
It  is  specifically  stated  in  an  additional  fifth  paragraph 
that  posthumous  works  are  included  amongst  the  works 
protected.^ 

II.  All  Unionist  Works  protected. — Non-Unionist  authors 
are  given  protection,  under  Art.  3,  for  their  works  first  pub- 
lished in  the  territory  of  the  Union  in  their  own  proper  person, 
and  not,  as  formerly,  only  through  the  medium  of  the  pub- 
lishers.^ 

III.  Author's  exclusive  Translating  Bight  extended. — The  ten 
years'  restrictive  translating-term  conferred  by  Art.  5 '  is  now 

^  Art.  2  now  runs :  [M]  '  Authors  belonging  to  any  country  of  the  Union,  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of  those  countries,  the 
rights  which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives.' 

[Sec.  6]  *  Posthumous  works  are  included  among  the  works  protected.' 

*  Art.  3  now  runs :  '  Authors  not  belonging  to  any  country  of  the  Union,  if 
they  shall  have  published  their  literary  or  artistic  works,  or  caused  them  to  be 
published,  for  the  first  time  in  one  of  those  countries,  shall  enjoy  for  such  works 
the  protection  granted  by  the  Berne  Ckmvention  and  by  the  present  Additional 
Act.' 

>  Art.  5  now  runs:  *  Authors  belonging  to  any  country  of  the  Union,  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries  the  exclusive 
right  of  making  or  authorising  translations  of  their  works  during  the  whole 
duration  of  the  right  in  the  original  work.     Nevertheless,  the  exclusive  right  of 
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extended  so  as  to  endure  for  the  whole  duration  of  the  right 
in  the  original  work,  subject  however  to  the  proviso  that 
the  exclusive  right  shall  lapse  if  not  exercised  within  ten 
clear  years  from  the  publication  of  the  latter. 

lY.  Indication  of  sonroe  required  for  borrowed  Hewipaper 
Articles. — Novels  appearing  in  periodicals  are  now  specificallj 
mentioned  in  Art.  7,^  and  receive  an  unconditional  protection. 
For  other  newspaper  or  magazine  articles,  the  copying  of 
which  is  not  expressly  prohibited,  reproduction  is  subjected 
to  the  condition  that  the  source  whence  they  are  taken 
shall  be  acknowledged.  The  paragraph  in  Art.  7  stating  that 
no  prohibition  can  apply  to  articles  of  political  discussion, 
news  of  the  day,  and  miscellaneous  items,  is  left  unchanged ; 
no  clear  rule  is  laid  down  about  indication  of  source  where 
such  articles  are  reproduced. 

Y.  Eeprints  may  be  seized  at  any  time. — The  words  ^  upon 
importation*   which    formerly    appeared    in    Art.     12*    are 


tranfllation  ahall  cease  to  exist  when  the  author  shall  not  have  made  use  of  it 
within  a  period  of  ten  years  from  the  time  of  the  first  publication  of  the 
original  work,  by  publishing  or  causing  to  bo  published,  in  one  of  the  countries 
of  the  Union,  a  translation  in  the  language  for  which  protection  is  claimed.' 

1  Art.  7  now  runs :  '  Serial  stories  {rontans-feuilletotta),  including  short  stories, 
published  in  the  newspapers  or  magazines  of  any  country  of  the  Union  may  not 
be  reproduced,  in  original  or  in  translation,  in  the  other  countries,  without  the 
authorisation  of  the  authors  or  their  lawful  representatives. 

*  This  applies  equally  to  other  articles  in  newspapers  or  magazines,  whenever 
the  authors  or  publishers  shall  have  expressly  declared  in  the  newspaper  or 
magazine  in  which  they  have  published  such  articles  that  they  forbid  the 
reproduction  of  these.  For  magazines,  it  is  su£5cient  if  the  prohibition  is  made 
in  a  general  way  at  the  beginning  of  each  number. 

*  In  the  absence  of  prohibition,  reproduction  will  be  permitted  on  condition  of 
indicating  the  source. 

*  No  prohibition  can  in  any  case  apply  to  articles  of  political  discussion,  news 
of  the  day,  or  miscellanoous  items  (notes  and  jottings).' 

'  Art.  12  now  runs :  *  Every  infringing  work  shall  be  subject  to  seizure  by  the 
competent  authorities  of  the  countries  of  the  Union  in  which  the  original  work 
has  a  right  to  legal  protection. 

*  The  seizure  will  take  place  conformably  to  the  domestic  law  of  each  country.' 
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suppressed,  so   that   now   infringing   works    are    subject  to 
seizure  throughout  the  Union  at  any  time. 

YI.  Swiss  Oovenunent  to  receive  dennnciatioiis. — In  Art.  20^ 
the  Swiss  Federal  Government  is  now  specifically  named  as 
the  Government  authorised  to  receive  notice  of  denimciations. 

sArt.  2  of  the  Additional  Act  effects  the  following  changes 
in  the  Closing  Protocol : — 

I.  Works  of  Architecture  conditionally  protected, — In  §  1 
of  the  Protocol*  a  new  paragraph,  *A,'  is  added,  securing 
Convention  protection  to  works  of  architecture  in  coimtries 
which  grant  them  protection  by  their  domestic  law.  The  rule 
for  photographs  becomes  §  B,  and  is  altered  so  as  to  secure 
those  works  protection  according  to  the  provisions  of  the  domes- 
tic law,  in  countries  which  grant  them  domestic  protection 
upon  any  ground  instead  of,  as  formerly,  only  in  coimtries 
which  do  not  refuse  to  them  the  character  of  artistic  works. 

II.  Eetroactiyity  in  connection  with  Translating  Bight  and 
Hew  Accessions. — §   4   of  the  Protocol.'     The  rule   of  this 

1  Art.  20  ({  2)  now  runs:  'This  dentmciation  shall  be  addressed  to  the 
Qovemment  of  the  Swiss  Confederation.  It  shall  only  take  effect  in  respect  of 
the  country  which  shall  have  made  it,  the  Convention  remaining  operatiye  for 
the  other  countries  of  the  Union.* 

'  {  1  of  the  Protocol  now  runs :  *  With  reference  to  Art.  4  it  is  agreed  as  follows : 

*  (A)  In  the  countries  of  the  Union  in  which  protection  is  accorded  not  only 
to  architectural  plans,  but  also  to  works  of  architecture  themselves,  those  works 
are  admitted  to  the  benefit  of  the  provision  of  the  Berne  Convention  and  of 
the  present  Additional  Act. 

*  (B)  Photographic  works,  and  works  obtained  by  analogous  processes,  are 
admitted  to  the  benefits  of  the  provisions  of  those  Acts,  in  so  far  as  domestic 
law  allows  this  to  be  done,  and  in  the  measure  of  the  protection  that  it  accords  to 
similar  national  works. 

<  It  is  understood  that  an  authorised  photograph  of  a  protected  work  of  art 
enjoys  legal  protection,  in  all  the  countries  of  the  Union,  within  the  meaning  of 
the  Berne  Convention  and  of  the  present  Additional  Act,  so  long  as  the 
principal  right  of  reproduction  of  this  work  itself  lasts,  and  within  the  limits  of 
private  agreements  between  the  parties  entitled.' 

'  j  4  of  the  Protocol  now  runs : 

*The  conmion  agreement  provided  for  in  Art.  14  of  the  Convention  is  con- 
cluded as  follows : 

GG 
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paragraph  upon  retroactivity  is  made  applicable  to  translating 
right  as  assured  by  the  Additional  Act,  and  it  is  stated  that 
the  rule  is  to  hold  in  case  of  new  accessions  to  the  Union. 

Hew  aooessions  to  the  Additional  Act — Art.  3  of  the 
Additional  Act  reads  as  follows  : — 

'  The  countries  of  the  Union  which  are  not  parties  to  the 
present  Additional  Act  shall  at  any  time  be  allowed  to  accede 
thereto,  on  request  by  them  to  that  effect.  This  provision 
shall  apply  equally  to  coimtries  which  may  hereafter  accede  to 
the  Convention  of  the  9th  September  1886.  It  will  suffice 
for  this  purpose  that  such  accession  be  notified  in  writing  to 
the  Swiss  Federal  Council,  which  shall  in  turn  communicate  it 
to  the  other  Governments.' 

Batification,  etc. — Art.  4  reads  as  follows :  '  The  present 
Additional  Act  shall  have  the  same  force  and  duration  as 
the  Convention  of  the  9th  September  1886. 

*  It  shall  be  ratified,  and  the  ratifications  thereof  shall  be 
exchanged  at  Paris,  in  the  manner  adopted  in  the  case  of  that 
Convention,  as  soon  as  possible,  and  within  the  space  of  one 
year  at  the  latest. 

*  It  shall  come  into  force,  as  regards  those  coimtries  which 
shall  have  ratified  it,  three  months  after  such  exchange  of 
ratifications.' 

*  The  application  of  the  Berne  Convention  and  of  the  present  Additional  Act 
to  works  not  fallen  into  the  public  domain  in  their  country  of  orig^  at  the 
time  of  the  coming  into  force  of  those  Acts,  shall  take  effect  according  to  the 
stipulations  relative  thereto  contained  in  special  Conventions  existing  or  to  be 
concluded  for  the  purpose. 

*  In  default  of  such  stipulations  between  countries  of  the  Union,  the  respective 
countries  shall  regulate,  each  for  itself,  by  domestic  law,  the  manner  in  which 
the  principle  contained  in  Art.  14  is  to  be  applied. 

*  The  stipulations  of  Art.  14  of  the  Berne  Convention  and  of  this  paragraph  of 
the  Closing  Protocol  apply  equally  to  the  exclusive  right  of  translation,  as  granted 
by  the  present  Additional  Act. 

*The  above-mentioned  temporary  provisions  are  applicable  in  case  of  now 
accessions  to  the  Union.' 
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The  Interpretative  Declaration. 

The  Interpretatiye  Declaration  contains  but  three  Articles ; 
these  throw  light  on  the  intention  of  Arts.  2,  10  and  §  1  B 
of  the  Final  Protocol  in  the  Convention.  The  Declara- 
tion has  been  accepted  by  all  the  States  of  the  Union  except 
Great  Britain. 

The  effect  of  its  provisions  is  as  follows  : — 

I.  ConditiQiis  and  Formalities  of  Country  of  Origin  alone 
are  required,— Art.  2,  §  2,  is  to  be  read  as  making  Conven- 
tion protection  solely  dependent  upon  the  accomplishment 
of  the  conditions  and  formalities  of  the  country  of  origin. 
The  same  rule  is  to  hold  for  the  protection  of  photographs 
under  §  1  B  of  the  Protocol.^ 

II.  Definitions  of  *  works  published.* — The  Declaration  defines 
'  works  published '  as  works  issued  to  the  public  in  one  of  the 
countries  of  the  Union ;  so  that  the  representation  of  a 
dramatic  or  dramatico-musical  work,  the  performance  of  a 
musical  work,  -and  the  exhibition  of  a  work  of  art  do  not 
constitute  '  publication '  imder  the  Convention.^ 

III.  Dramatisation  and  Kovelisation  prohibited. — ^Dramatisa- 
tion and  novelisation  are  expressly  included  in  the  prohibition 
against  indirect  appropriations  contained  in  Art.  10.' 

^  Clause  1  of  tho  Doclaration  runs : 

*  With  leferenco  to  the  temus  of  Art.  2,  }  2,  of  the  Convention,  the  protection 
accorded  by  tho  aforesaid  Acts  depends  solely  upon  the  accomplishment,  in  the 
country  of  origin  of  the  work,  of  the  conditions  and  formalities  which  are  pre- 
scribed by  the  law  of  that  country.  The  same  shall  hold  good  for  the  protection 
of  the  photographic  works  mentioned  in  }  1,  B  of  tho  revised  Closing  Protocol.' 

'  Clause  2  of  the  Declaration  runs : 

*  By  works  publish^,  is  to  be  understood  works  issued  to  the  public  in  one  of 
the  countries  of  tho  Union.  Consequently,  the  representation  of  a  dramatic  or 
dramatico-musical  work,  the  performance  of  a  musical  work,  and  the  exhibition 
of  a  work  of  art  do  not  constitute  publication  in  the  sense  of  the  aforesaid  Acts.' 

3  Clause  3  of  the  Declaration  runs :  *  The  transformation  of  a  novel  into  a 
play,  or  of  a  play  into  a  novel,  comes  within  the  stipulations  of  Art.  10.' 
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The  Recommendations  of  the  Conference  of 

Paris. 

The  Recommendations  passed  by  the  Conference  of  Paris, 
which,  it  must  be  remembered,  have  no  legal  force,  are  five  in 
nmnber,  viz.  : 

I.  Minimnin  Protection  for  Photographi. — ^That  in  all  the 
coimtries  of  the  Union  the  law  should  protect  photographic 
works,  and  works  produced  by  analogous  processes,  and  that 
the  duration  of  the  protection  should  be  15  years  at  least.' 

n.  Notice  of  Seservation  for  Mnsic  should  be  abolished. — 
'That  the  laws  of  the  countries  of  the  Union  should  fix 
the  limits  within  which  the  next  Conference  may  adopt  the 
principle  that  published  musical  works  should  be  protected 
against  unauthorised  performance  without  the  author  being 
obliged  to  make  mention  of  reservation.' 

lU.  Treaties  should  be  harmonised. — 'That  the  special 
treaties  concluded  between  countries  forming  part  of  the 
Union  should  be  examined  by  the  respective  contracting 
parties,  with  the  object  of  determining  which  of  their  pro- 
visions may  be  considered  to  remain  in  force  in  conformity 
with  the  Additional  Article  of  the  Convention ;  and  that  the 
result  of  this  examination  should  be  embodied  in  an  authentic 
instrument,  and  communicated  to  the  coimtries  of  the  Union, 
through  the  agency  of  the  International  Office,  before  the 
meeting  of  the  next  Conference.' 

lY.  Forgery  of  Authors*  Names  and  Marks  should  be  Punished. 
— '  That  penal  provisions  should  be  inserted  in  domestic  systems 
of  law,  with  the  object  of  suppressing  the  misappropriation  of 
names,  signatures,  or  marks  of  authors  in  respect  of  literary 
and  artistic  works.' 

y.  One  Text  for  whole  Convention.—'  That  the  deliberations 
of  the  next  Conference  should  result  in  the  issue  of  one  single 
text  of  the  Convention.' 
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Eeoent  progress  on  these  lines.— Since  1896  four  members 
of  the  Union — Denmark,  Germany,  Japan,  and  Luxemburg 
— ^have  re-cast  their  domestic  law,  while  Great  Britain  has  for 
some  years  been  engaged  upon  a  similar  task. 

The  new  copyright  code  issued  by  Luxemburg  in  1898 
mentions  photographic  works  in  the  definition  of  *  literary 
and  artistic  works'  contained  in  Art.  1  ;^  these  works  thus 
obtain  protection  for  the  ordinary  period  of  author's  life 
plus  50  years.  Notice  of  reservation  is  still  required  by 
Art.  16  of  the  Act,  for  the  retention  of  performing  right 
in  published  pieces  of  music.  The  misappropriation  of 
authors'  names  and  marks  is  forbidden  (Art.  25)  under  pain 
of  from  three  months  to  two  years'  imprisonment,  and  a 
fine  of  from  100  to  2,000  francs  (these  penalties  being 
either  cumulative  or  alternative  at  the  discretion  of  the 
Court),  together  with  the  confiscation  of  the  infringing 
works.* 

The  Japanese  Copyright  Act  of  1899,  by  Art.  23,  grants 
a  ten  years'  term  of  protection  to  photographs,  and,  by  Art.  1, 
protects  performing  right  in  musical  and  dramatic  works 
without  requiring  any  mention  of  reservation ;  while,  by 
Art.  40,  it  subjects  persons  issuing  a  work  under  the  real 
or  assumed  name  of  another  author  to  a  heavy  fine.' 

The  German  law  of  the  19th  Jime,  1901,  tacitly  abolishes 
the  condition  of  express  notice  of  reservation  for  the  retention 
of  performing  right  in  musical  works. 

Denmark,  preparatory  to  joining  the  Union  on  the  Ist  July, 
1903,  issued  a  new  copyright  Law  dated  the  19th  December, 

1  This  definition  is  noteworthy,  in  that  it  is  a  reprodnction  of  Art.  4  of  the 
Berne  Convention,  with  the  addition  of  work*  of  arehittctttre  and  photographic 
tporks. 

>  See  Xtf  Droit  d'Auteur,  1898,  p.  65,  sec.  99. 

»  From  30  to  600  yen  (about  £3  to  £50).  See  Le  Droit  d^Auteur,  1899,  p.  141, 
for  the  text  of  the  Japaneae  Act. 
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1902.  In  this  Act  nothing  is  said  about  the  protection  of 
photographs,  which,  under  a  Law  of  1865,  get  protection  for 
only  five  years,  or  about  the  misappropriation  of  names,  signa- 
tures, and  marks,  while  notice  of  reservation  is  still  exacted 
for  the  retention  of  performing  right  in  pieces  of  music. 
Denmark  has  found  it  enough  to  bring  its  law  into  line  with 
the  existing  Convention,  and  has  not  been  able  to  go  beyond  it. 

The  English  Literary  Copyright  Bill,  in  spite  of  the  Recom- 
mendation of  the  Paris  Conference,  still  insists  on  notice  of 
reservation  for  dramatic  and  musical  works.  The  English 
Artistic  Copyright  Bill  extends  the  term  of  protection  for 
photographs  to  the  author's  life  plus  thirty  years. 

Treaties  which  have  been  Superseded. — As  regards  Recom- 
mendation No.  3,  though  the  various  States  have  not  yet  imder- 
taken  the  systematic  examination  of  their  treaties  which  is 
there  recommended,  it  is  noteworthy  that  the  particular  treaties 
between  Great  Britain  and  Germany,^  France  and  Luxemburg 
(1856  and  1865),  Switzerland  and  Germany  (1869),  and 
Switzerland  and  Italy  (1868),  were  denounced  on  the  22nd 
January  1898,  the  9th  September  1899,  the  17th  November 
1899,  and  the  17th  November  1899,  respectively,*  The  ground 
of  denunciation  has  usually  been  that  the  Convention  has 
rendered  the  particular  treaty  useless,  and  it  is  obvious 
that,   if   the  process    goes    much   further,  the    examination 

^  These  compriscid  ten  agreements  with  individual  Germanic  States  of  dates 
1846  (2),  1847  (4),  1853  (2),  1855,  and  1861,  and  one  of  1886  wiUi  the  German 
Empire. 

2  See  Ze  Droit  iTAidettr,  1898,  p.  29,  and  1899,  pp.  113,  144.  Upon  the  28th 
November,  1887,  QrG&t  Britain,  by  the  Order  in  Council  which  provided  for  the 
putting  into  force  of  the  Berne  Convention,  revoked  nineteen  preiious  Orders 
putting  in  force  particular  treaties.  As  regards  the  German  agreements,  how- 
ever, no  diplomatic  exchange  of  notes  had  taken  place,  and  the  denunciation  of 
these  was  therefore  merely  a  unilateral  act  on  the  part  of  England,  of  the  validity 
of  which  there  was  imder  the  circumstances  some  doubt.  Gennany,  however,  on 
its  side  issued  a  Declaration  denouncing  them,  on  the  22nd  January,  1898,  and 
this  has  been  given  in  Uie  text  as  the  date  of  their  suppi-ession. 
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contemplated  by  Recommendation  No.  3  will  fail  for  lack  of 
material.^ 

Present  tendency  is  against  making  of  separate  Treaties. — 
The  ideal  state  of  things  is  that  in  which  the  Convention 
forms  the  one  and  only  law  for  the  regulation  of  international 
affairs  throughout  the  Union.  At  present  Great  Britain, 
Haiti,  Luxemburg,  and  Tunis — ^four  out  of  the  fifteen  States 
of  the  Union — have  each  no  treaties  with  any  other  Union 
country ;  and  of  the  arrangements  subsisting  between  the  other 
States,  practically  none  have  been  concluded  since  the  date  of 
the  Berne  Convention.  The  tendency  is  to  get  rid  of  existing 
treaties,  not  to  make  fresh  ones  ;  so  that  in  all  probability  the 
Berne  Convention  will  soon  be  the  only  international  copyright 
agreement  in  the  Union. 

1  As  regards  the  collection  of  the  treaties  still  in  force,  attention  has  already 
been  called  to  the  Reeueil  des  Conventions  et  Traitis  eoneernant  la  Proprxete  litth'aire 
et  artistiquey  issued  by  the  International  Office  in  1904. 
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SECTION  III. 
FUTURE  REVISIONS, 

Suggested  alterations  in  the  form  of  the  Convention— No  immediate  call 
for  further  revision — One  text  and  no  particular  treaties — Unambiguous 
language — Suggested  alterations  in  the  substance  of  the  Convention — 
Extension  of  restrictive  translating  period — Abolition  of  lil>erty  of  extract 
— Prohibition  of  mechanical  musical  instruments — Abolition  of  notice  of 
reservation — Article  4  should  be  made  absolutely  binding — Lecturing 
right  should  be  protected — Security  for  costs — Suggestion  that  all  formali- 
ties should  be  abolished — Should  the  Biu-eau  supply  certificates  ? — ^Forgery 
of  names  and  marks — ^The  future  extension  of  the  International  Union 
— ^The  Berne  Convention  and  a  Universal  Law — A  model  law  drafted. 

The  present  Section,  on  the  whole,  represents  the  Con- 
tinental, rather  than  the  English,  point  of  view.  It  embodies 
the  opinions  of  the  authorities  of  the  International  Office,  and 
the  other  chief  workers  in  the  field  of  International  Copy- 
right, together  with  the  desires  of  authors  themselves ;  and, 
though  these  opinions  and  desires  are  by  no  means  *  beautiful 
dreams  of  the  idealists,'  still  it  must  be  remembered  that 
they  emanate  from  enthusiastic  advocates  of  a  Universal 
Law,  who,  in  many  cases,  are  also  interested  parties.  Hence 
the  plans  of  these  reformers  are  not  always  restrained  by  a 
judicious  weighing  of  consequences.  Nevertheless,  coming  as 
they  do  from  those  concerned  in  the  actual  work  of  the  Inter- 
national Office,  and  from  the  Society  to  the  activity  of  which 
the  initiation  of  the  Convention  was  mainly  due,  they  have 
considerable  weight,  and  will  probably  determine  the  direc- 
tion, if  not  the  extent,  of  future  revisions. 
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The  reader  who  has  weighed  the  account  given  of  the 
genesis,  principles,  and  application  of  the  Berne  Convention 
may  safely  be  left  to  form  his  own  conclusions  as  to  the 
urgency  and  necessity  of  the  various  matters  propounded. 
That  there  are  many  anomalies  cannot  be  denied,  but  there 
are  hardly  more  than  exist  in  the  bewildering  mass  of  English 
domestic  Copyright  Law. 


Suggested  Alterations  in  the  Form  of  the 
Convention. 

Ho  immediate  call  for  farther  Revinon. — The  thoroughness 
with  which  the  Conference  of  Paris  has  performed  its  work 
may  be  gauged  from  the  fact  that  the  revised  Convention 
has  been  received  with  general  satisfaction  by  authors  and 
artists,  who  have  failed  to  point  out  any  very  important 
defects  calling  for  immediate  remedy.  It  is  true  that  the 
protection  granted  by  the  Additional  Act  in  respect  of  certain 
classes  of  authors  and  artists  falls  far  short  of  the  ideal ;  but 
for  the  rights  of  the  majority  it  provides  a  measure  of  recog- 
nition that  is  fully  abreast  of  public  opinion,  one  that  has  not 
called  forth  any  very  sincere  complaint  of  its  inadequacy  on 
the  part  of  the  various  literary  and  artistic  associations.  Most 
of  the  matters  of  detail  upon  which  the  provisions  of  the 
Additional  Act  are  defective  are  matters  upon  which  general 
international  opinion  is  not  yet  settled. 

There  is  not  at  present,  therefore,  any  urgent  call  for  a 
further  revision  of  the  Convention.  The  Conference  of  Berlin, 
however,  is  approaching,  and,  with  a  view  of  indicating  the 
work  which  will  lie  before  that  Conference  and  of  exposing 
certain  obvious  imperfections  in  the  present  Convention,  it 
seems  well,  in  concluding  this  chapter,  to  advert  to  some  of 
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the  chief  suggestions  made  for  the  improvement  of  the  exist- 
ing system.  In  so  doing,  we  would  again  caution  the  reader 
that  many  of  the  most  thoroughgoing  advocates  of  reform 
have  at  heart  the  interests  of  the  author,  rather  than  the 
establishment  of  a  secure  international  system  of  law. 

One  Text  and  no  particular  Treaties. — In  order  that  the 
Union  may  preserve  its  cohesion  and  its  unity,  it  is,  in  the  first 
place,  highly  desirable  that  the  last  of  the  five  Recommenda- 
tions passed  at  the  Conference  of  Paris  may  be  realised,  to  the 
eflFect  that  the  supplementary  Acts,  the  acceptance  of  which  is 
at  present  optional,  may  ere  long  be  incorporated  into  the 
principal  agreement  and  be  made  binding  on  the  Union  as  a 
whole. 

The  cohesion  and  the  unity  of  the  Union  may  also  be  en- 
dangered by  the  existence  of  particular  arrangements  between 
the  various  countries  of  the  Union.  In  respect  of  their 
signatories,  these  treaties  have  the  same  efiect  as  the  Addi- 
tional Act  and  the  Interpretative  Declaration,  i.e.  they  set 
up  particular  relations,  which  tend  to  undermine  the  stability 
of  the  Union.  It  is  therefore  to  be  hoped  that,  in  accordance 
with  a  resolution  of  the  International  Literary  and  Artistic 
Association  passed  at  Paris  in  1900,  all  separate  agreements 
between  members  of  the  Union  may  be  suppressed,  and  that, 
before  a  Union  country  enters  into  a  treaty  with  a  non- 
union country,  an  efibrt  may  in  each  case  be  made  to  induce 
the  latter  to  accept  the  Convention.^ 

XTnambigaouB  language. — When  the   perfect  unity  of  the 

1  See  Ze  Droit  (PAuteur,  1900,  p.  106.  It  will  be  seen  that  the  reBolution  of  the 
Literary  and  Artistic  Ausociation,  which  involves  (a)  the  immediate  suppression  of 
all  particular  treaties,  except  as  regards  those  provisions  which  are  more  favour- 
able to  authors  than  the  Convention,  and  (A)  the  future  incorporation  of  such 
liberal  provisions  into  the  Convention  itself — which  would  make  their  sepaiate 
maintenance  imnecessarj', — goes  beyond  the  Hecommendation  of  the  Conference 
of  Paris,  which  only  involves  the  first  of  these. 
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regulating  Act  has  been  secured,  it  is  still  necessary,  in  order 
that  the  corresponding  unity  of  effect  may  be  secured  through- 
out the  Union,  that  its  language  should  be  made  clear  and 
precise.  On  the  whole  this  is  so,  even  now ;  but  some  of  the 
Articles  of  the  Convention,  as  we  have  seen,  are  susceptible 
of  more  than  one  interpretation.  The  Additional  Act  of 
Paris  and  the  Interpretative  Declaration  have  thrown  light 
on  several  doubtful  points ;  but  the  precise  effect  to  be  attri- 
buted to  one  or  two  provisions  still  remains  obscure.  The 
definition  of  Art.  4  and  the  rule  as  to  mechanical  musical 
instruments  contained  in  §  3  of  the  Closing  Protocol  are 
special  cases  in  point.^  The  provisions  contained  in  these 
articles  peremptorily  call  for  authoritative  interpretation ;  and 
there  are  several  other  points  upon  which  the  next  Conference 
might  endeavour  to  throw  some  light.^ 

Suggested  Alterations  in  the  Substance 
OF  the  Convention. 

Extension  of  Bestrictive  Translating  Period. — Turning  from 
the  form  of  the  Convention  to  its  substance,  we  find  that 
many  Articles  reduce  the  extent  of  the  author's  protection  in 
particular  cases  to  less  than  it  would  be  under  the  general 
rule.     The  present  restrictive  translating  term  {ddai  (Tusage) 

^  Not  only  is  the  general  position  of  Art.  4  at  present  in  doubt,  but  the  actual 
meaning  of  the  ef\fin  which  joins  the  general  and  specific  parts  of  that  Article  is 
also  vague.  The  adoption  of  an  international  vocabulary  would  remove  some  of 
the  difficulties  of  interpretation  which  arise  out  of  the  Convention,  but  would  by 
no  means  make  everything  clear,  since  many  questions  depend,  not  on  the 
literal  meaning  of  particular  terms,  but  on  the  construction  which  is  to  be 
put  upon  them  in  their  relation  to  the  context  and  to  the  whole  scheme  of  the 
Convention. 

2  It  is  possible  that,  in  accordance  with  a  suggestion  about  to  be  made,  the 
exemption  accorded  to  mechanical  musical  instruments  will  be  abolished  alto- 
gether, in  which  case  the  need  for  an  interpretation  of  the  Closing  Protocol  (}  3) 
will,  of  course,  disappear. 
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of  Art.  5  is  an  anomalj  ;  the  duration  of  the  author's  exclu- 
sive translating  right  should,  it  is  contended,  be  absolutely 
assimilated  to  the  term  of  copyright  in  the  original  work. 
The  advocates  of  revision  urge  that,  so  long  as  copyright  in  a 
work  subsists,  it  should  be  necessary  to  obtain  the  author's 
consent  before  reproducing  it  in  any  other  form  whatever. 

Abolition  of  Liberty  of  Extract — On  the  same  grounds  the 
rule  of  Art.  8  permitting  the  countries  of  the  Union  to 
recognise  liberty  of  extract  for  educational  and  scientific 
works  and  chrestomathies,  by  their  domestic  law  or  by 
particular  agreements,  would  be  abolished,  and  all  unauthorised 
appropriation  forbidden. 

Prohibition  of  Mechanical  Musical  Infltroments. — The  exemp- 
tion accorded  by  §  3  of  the  Closing  Protocol  to  the  manu- 
facture and  sale  of  mechanical  musical  instruments  should  be 
withdrawn,  and  a  provision  substituted  prohibiting  the  un- 
authorised manufacture  and  sale  of  all  such  instruments  which 
reproduce  copyright  airs,  in  the  same  way  as  the  unauthorised 
multiplication  and  sale  of  copyright  books,  pictures,  and 
sculptures  is  forbidden.  This  is  no  more  than  justice  demands, 
but  if  at  the  Conference  of  Berlin  it  is  not  found  possible  to 
make  such  a  complete  change,  the  unauthorised  adaptation  of 
copyright  tunes  to  interchangeable  parts,  such  as  discs,  bands, 
and  rolls,  should  at  least  be  forbidden.^ 

Abolition  of  Notice  of  Kesenration. — The  condition  of  express 
reservation  established  by  the  Convention  for  the  protection 
of  copyright  in  newspaper  and  magazine  articles,  and  for  the 
retention  of  performing  right  in  music,  is  based  on  a  pre- 
sumption that  the  author  does  not  wish  to  retain  these  rights, 

*  At  its  Congress  of  Monaco  in  1897,  the  International  Literary  and  Artistic 
Association  passed  a  resolution  in  favour  of  the  suppression  of  §  3  of  the 
Protocol :  or,  in  default,  of  the  establishment  of  a  system  of  ro}'alties  on  the 
pixxieeds  of  sale  of  reproductions,  to  be  paid  to  the  composer. — See  Le  Droit 
(TAuteur,  1897,  p.  65. 
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and  by  omitting  to  make  any  statement  on  the  matter  tacitly 
abandons  them  in  the  eye  of  the  law.  In  both  cases  it  has 
been  suggested  by  those  who  look  only  to  the  author's  claims 
that  the  condition  should  be  abolished^;  but,  as  we  have 
seen,  there  are  sound  reasons  of  public  policy  ^  against  such  a 
course.  Besides  this,  Art.  7,  dealing  with  the  protection  of 
newspaper  and  magazine  articles,  is  open  to  further  modifica- 
tion. There  is  much  to  be  said  for  removing  articles  of 
political  discussion— considered  as  literary  works — ^from  the 
category  of  articles  freely  open  .to  reproduction,  and  for 
placing  them  on  the  same  footing  as  ordinary  articles.  The 
political  views  of  a  journalist  and  the  political  facts  he 
collects  are  rightly  regarded  as  public  property ;  but  the 
literary  form  in  which  he  clothes  his  views  and  facts  is  a 
proper  subject  for  copyright. 

Art  4  flhonld  be  made  absolutely  Binding. — With  reference  to 
subjects  of  protection,  it  has  been  suggested  that  all  countries 
shall  expressly  be  required  to  give  a  minimum  international 
protection  to  the  works  included  in  Art.  4,  so  that  no  State 
shall,  under  the  rule  of  Art.  2,  profit  by  the  backwardness  of 
its  own  legislation  to  avoid  its  international  duties.  In  other 
words,  it  is  proposed  that  the  moral  rule  which  issues  from 
Art.  4  should  be  transformed  into  a  legal  rule.  When  this 
is  done,  the  way  will  be  clear  for  the  inclusion  of  photographs 
and  works  of  architecture  in  the  category  of  works  of  art,  and 
for  the  requirement  that  they  shall  everywhere  be  protected  as 
such.' 

'  See  resolutions  of  the  International  Literary  and  Artistic  Association  passed 
at  Monaco  1897  and  Turin  1898.— Sec  Le  Droit  d'Autntr^  1897,  p.  55  ;  1898,  p.  121. 

^  Since  there  are  very  many  musical  works,  of  abiding  interest,  in  the  public 
domain,  it  is  to  the  public  benefit  that  notice  of  reservation  should  bo  given,  to 
enable  the  works  of  which  performance  is  free  to  be  distinguished. 

3  Many  resolutions  of  the  International  Literary  and  Artistic  Association  have 
been  passed  in  favour  of  the  absolute  protection  (a)  of  photographs  and  {h)  of 
works  of  architecture. 
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Lecturing  Bight  alioiild  be  protected. — Lecturing  right,  which, 
although  at  times  it  so  closely  approaches  performing  right  as 
to  be  scarcely  distinguishable  from  it,  is  not  mentioned  in  the 
existing  Convention,  should  specifically  be  assimilated  to  per- 
forming right,^ 

Seciuity  for  costs. — The  International  Literary  and  Artistic 
Association  has  proposed  that  in  cases  where  both  parties 
belong  to  the  Union  the  plaintiff  should  be  exempt  from  any 
liability  to  give  security  for  the  costs  of  the  suit  (cautio 
judicatum  solvi\  which  may  attach  to  him  as  an  alien.* 
Some  reason  has  already  been  given  ^  for  supposing  that,  if 
the  rule  of  the  Convention  be  strictly  adhered  to,  each  member 
of  the  Union  is  bound  to  free  subjects  of  other  Union  countries 
from  all  obligation  to  give  such  security.  Since,  however,  it 
appears  that  in  many  Union  countries  this  has  not  yet  been 
done,  it  will  certainly  be  well,  in  the  opinion  of  the  Inter- 
national Literary  and  Artistic  Association,  for  the  next 
Conference  definitely  to  provide  that,  throughout  the  Union, 
no  security  required  of  aliens  as  such  shall  be  exacted  from 
authors  belonging  to  any  country  of  the  Union. 

Suggestion  that  all  formalities  should  be  abolished. — The 
Association  has  even  gone  the  length  of  suggesting  that  all 

^  It  has  been  Buggested  that  porformaiicos  for  charitable  purposes  and  private 
performances  should  be  allowed  even  without  the  consent  of  the  author.  .  These 
are  permitted  under  the  German  law,  Sec.  27  of  the  Act  of  1901  providing  Uiat 
unauthorised  public  performances  of  a  published  musical  work  imaccompanied  by 
words  are  lawful,  if  (1)  they  are  not  organised  for  pecuniary  profit  and  the 
audience  is  admitted  without  pa}nnent,  (2)  they  take  place  at  popular  festivals 
other  than  musical  fe8ti\'als,  (3)  the  profits  are  devoted  exclusively  to  charitable 
purposes  and  the  performers  receive  no  remuneration,  or  (4)  they  are  organised 
by  musical  and  other  societies  and  only  the  members  and  their  families  form  the 
audience.  As  regards  performances  for  charitable  purposes,  however,  the 
principle  is  one  which  it  would  seem  dangerous  to  introduce :  and  as  regards 
private  performances,  it  is  submitted  tliat  the  liberty  exists  clearly  enough  under 
the  existing  law. 

2  See  Le  Droit  d'Auteur,  1897,  p.  56 ;  1898,  p.  121. 

3  See  Chap,  v.,  sec.  4  of  this  Part ;  also  Part  II.,  Chap,  iv.,  sec.  3. 
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formalities  whatever  should  be  abolished  by  the  Convention,^ 
This,  however,  is  a  very  drastic  measure  of  reform,  and  so 
long  as  the  majority  of  domestic  systems  of  law  continue 
to  impose  formalities  it  appears  neither  practicable  nor 
useful. 

Should  the  Bureau  supply  Certificates  t — It  was  at  the  same 
time  resolved  by  the  International  Literary  and  Artistic 
Association  that,  so  long  as  formalities  are  in  fact  required, 
the  International  Office  should  be  entrusted  with  the  duty 
of  providing  certificates  relating  to  the  fulfilment  of  the 
conditions  and  formalities  of  the  country  of  origin  imder 
Art.  11,  §  3.  The  matter  is,  however,  one  which,  as  already 
pointed  out,  is  not  properly  within  the  province  of  the  Inter- 
national Office. 

Forgery  of  Names  and  Marks. — The  suggestion  of  the  Paris 
Kecommendation  No.  4,  to  the  effect  that  the  usurpation  by 
an  author  of  the  name  of  another  and  the  imitation  of  signatures 
and  signs  of  an  artist  should  be  made  the  subject  of  penal 
legislation,  has  been  left  till  last,  because,  though  doubtless  it 
is  perfectly  reasonable,  it  deals  with  a  matter  which  is 
generally  regarded  in  this  country  as  not  properly  within  the 
domain  of  copyright.  ^ 

The  fature  extension  of  the  Intemational  Union. — It  must  be 
remembered  that  the  objects  of  the  International  Union 
include  not  only  the  perfecting  of  its  own  system,  but  the 
extension  of  its  sphere  so  that  it  may  become  a  universal  code 
for  the  international  protection  of  copyright.  In  order  fully 
to  effect  this,  it  is,  of  course,  necessary  to  secure  the  adhe- 
sion  of   every    country   which    is    at    present    outside    the 

*  Reuolutionfl  expressed  at  Beme,  1896.— X^j  Droit  cTAuteur,  1896,  p.  126. 

^  Only  one  English  copyright  statute  contains  a  disposition  on  the  matter, 
viz.  the  Fine  Arts  Copyright  Act  of  1862  (25  and  26  Vict.,  c.  68),  which  by 
Sec.  27  prohibits  fraudulent  signature,  etc.,  under  a  penalty  of  £10  or  double  the 
full  price  of  the  infringing  works,  together  with  the  forfeiture  of  the  latter. 
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Union :  but  the  abstention  of  the  less  ciyilised  States  does 
not  seriously  impair  the  value  of  the  Convention,  since  infringe- 
ment committed  in  them  cannot  seriously  prejudice  the  foreign 
author.  The  International  Literary  and  Artistic  Association, 
at  its  Congress  of  Paris  in  1900,  declared  in  favour  of  the 
adoption  of  special  efforts  in  order  to  bring  about  the  accession 
of  the  following  States :  Austria,  Denmark,^  the  United  States 
of  North  America,  Hungary,  Holland,  the  Spanish- American 
Republics,  Roumania,  Russia,  and  Sweden.*  When  these  have 
been  added  to  the  Union,  authors  will  receive  a  substantial 
measure  of  protection  in  every  country  in  which  piracy  can 
materially  affect  their  interests. 

The  Berne  Convention  anp  a  Universal  Law. 

Since  the  mode  in  which  the  Convention  advances  involves 
the  gradual  extension  of  the  minimum  international  protection 
which  it  is  incumbent  on  every  country  to  grant,  and  since  no 
State  is  likely  long  to  withhold  from  its  own  subjects  the  pro- 
tection it  accords  to  aliens,  the  domestic  systems  of  the  various 
countries  of  the  Union  tend  to  approximate  more  and  more  to 
that  of  the  Convention  and  to  each  other.  The  continuance 
of  such  a  process  would  finally  result  in  the  establishment  of 
an  absolute  identity  in  the  copyright  law  of  those  countries  ; 
so  that  in  the  end  the  Convention  would  expand  into  a 
Universal  Law. 

A  Model  Law  drafted. — Of  course  the  possibility  of  the 
achievement  of  such  a  *  unification  of  laws'  lies  in  the  far 
distant  future ;  but  meanwhile  it  is  of  interest  to  note  that 
a  '  draft  model  law '  {jprojct  de  loi-type)  of  copyright  has  been 

*  Denmark  acccptod  the  Convention  on  the  Ist  July,  1903. 
2  See  lief  Droit  tVAutmr,  1900,  p.  107.     Sweden  accepted  the  Convention  on 
the  let  August,  1904. 
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drawn  up  by  M,  Georges  Maillard,  under  the  auspices  of  the 
International  Literary  and  Artistic  Association.  This  Model 
Law  is  of  practical  importance,  since  it  indicates  the  lines 
upon  which  the  development  of  the  Convention,  as  well  as  that 
of  national  law,  may  be  expected  to  proceed.  In  the  opinion 
of  M.  Maillard  expressed  at  the  Congress  of  Paris  in  1900 
nhis  project  is  in  no  way  visionary  and  theoretical.  Its 
aim  is  to  settle  the  principal  elements  of  a  law  upon  which 
imification  could  be  established  within  a  reasonable  time, 
namely  the  minimum  of  protection  that  it  is  advisable  to  ask 
at  the  present  time  for  authors  and  artists, — a  compromise 
upon  which  it  is  desirable  that  the  unification  of  laws  shoidd 
henceforth  proceed,'^ 

The  adoption  of  this  Model  Law  by  the  International 
Literary  and  Artistic  Association  shows  that  this  society  has 
definitely  undertaken  to  promote  the  unification  desired  ;  and, 
though  the  difficulties  are  immense,  there  seems  little  reason 
why  the  object  should  not  ultimately  be  realised.  In  the 
meantime,  the  influence  of  the  scheme  upon  national  and  inter- 
national legislation  cannot  but  be  for  good,  for  every  step  in 
the  direction  of  uniformity  involves  a  simplification  of  the 
author's  position,  and  a  substantial  gain  in  protection  for  him. 
A  translation  of  M.  Maillard's  Model  Law  is  given  in  full  in 
the  Appendix. 

1  See  Le  Droit  tPAuteur,  1900,  p.  98. 
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THE  MONTEVIDEO  CONVENTION,  1889,  AND 
OTHER  AMERICAN  CONVENTIONS. 


SECTION  I. 
THE  MONTEVIDEO  CONVENTION,  1889. 

Parties  to  the  Montevideo  ConveQtion — Comparison  with  Berne 
Convention — ^The  Montevideo  Convention  does  not  create  an  International 
Union — Law  of  country  of  origin  to  regulate  protection — Montevideo  Con- 
vention more  liberal  in  certain  matters — Certain  subjects  exclusively  dealt 
with  in  each  Convention — ^The  value  of  the  Montevideo  Convention. 

Parties  to  the  Montevideo  Convention. — In  1888  a  Congress 
of  South  American  States  was  held  at  Montevideo,  under  the 
auspices  of  the  Argentine  Kepublic  and  the  Republic  of 
Uruguay.  It  considered  many  subjects  of  international  law 
and  passed  some  notable  resolutions;  and,  on  the  matter  of 
copyright  in  particular,  it  drew  up  an  important  Convention 
for  the  protection  of  literary  and  artistic  property.  This 
Convention  was  signed  by  the  delegates  of  the  following  seven 
States :  the  Argentine  Republic,  Paraguay,  Peru,  Uruguay, 
Brazil,  and  Chili.  Of  these,  the  last  two  have  not  yet  ratified 
the  agreement.  France  (1897),  Spain  (1899),  Italy  (1900), 
and  Belgium  (1903)  have  since  signified  their  adhesion,  by 
notice  sent  to  the  Argentine  Republic,  which  is  one  of  the 
two  States  appointed  by  Art.  13  to  receive  accessions;  their 
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accession  takes  effect  only  with  regard  to  the  Argentine  Re- 
public and  Paraguay,  for  no  other  State  has  yet  accepted  it.. 

Comparison  with  Berne  Convention. — The  Montevideo  Con- 
vention probably  owes  its  existence,  as  it  certainly  owes  its 
form,  to  the  example  of  the  Convention  of  Berne.  It  is, 
however,  by  no  means  a  slavish  copy  of  its  predecessor.  On 
the  contrary,  it  sets  up  a  system  which  differs  from  that  of  the 
International  Union  in  several  essentials,  as  well  as  in  many 
points  of  detail.  These  may  be  gathered  from  a  comparison 
of  the  translation  of  its  text  which  is  given  in  the  Appendix 
with  that  of  the  Convention  of  Berne.  The  most  important 
are  as  follows  : — 

I.  The  Montevideo  Convention  does  not  create  an  Intemational 
Union. — The  Montevideo  Convention  is  merely  an  ordinary 
treaty  ;  it  does  not  affect  to  create  an  Intemational  Union. 
There  is  no  provision  made  for  the  establishment  of  an  Inter- 
national Office,  or  for  future  revisions.  States  which  intend 
to  accede  are  not  obliged  to  grant  by  their  domestic  law  the 
same  rights  as  those  secured  by  the  Convention.  There 
is  no  requirement  that  particidar  arrangements  shall  be 
made  to  harmonise  with  the  principal  treaty.  Batification 
need  not  be  simultaneous,  and  the  Convention  is  to  go  for- 
ward, no  matter  how  many  or  how  few  States  give  in  their 
ratifications  (Art.  13).  And  if  any  party  wishes  to  withdraw, 
it  is  required  (Art.  15)  to  give  two  years'  previous  notice  of 
its  intention,  during  which  period  efforts  are  to  be  made  to 
arrive  at  a  fresh  basis  of  agreement.  All  these  facts  are 
irreconcilable  with  the  conception  of  a  stable  Union,  to  or 
from  which  States  may  come  and  go  at  will  without  disturbing 
the  general  system. 

II.  Law  of  Country  of  Origin  to  regulate  protection. — The 
principle  adopted  as  the  basis  of  its  protection  by  the  Conven- 
tion of  Montevideo  may  be  stated  thus,  in  the  words  of  Art.  2  : 
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^  The  author  of  every  literary  or  artistic  work  .  ,  .  shall  enjoy 
in  the  signatory  States  the  rights  accorded  to  him  by  the  law 
of  the  State  in  which  the  first  publication  or  production  of  this 
work  shall  have  taken  place.'  This  makes  all  the  incidents  of 
protection  depend  on  the  law  of  the  country  of  origin/  while  the 
rule  of  the  Berne  Convention  is  that  each  country  shall  grant 
to  foreign  authors  the  same  rights  as  those  accorded  by  its 
domestic  law  to  natives. 

Just  as  the  latter  instrument,  however,  provides  that  the 
period  of  protection  granted  by  any  country  cannot  exceed 
that  of  the  country  of  origin,  the  Montevideo  Convention 
enacts  (Art.  4)  that  no  State  shall  be  obliged  to  grant  to 
foreign  works  a  longer  period  than  that  obtaining  under  its 
own  domestic  law :  so  that,  in  respect  of  the  term  of  copyright, 
the  ultimate  result  is  the  same  under  both  agreements,  i.e.  the 
author  enjoys  in  each  coimtry  either  its  own  term  or  that  of 
the  country  of  origin,  whichever  is  the  shorter. 

Since,  under  the  Montevideo  Convention,  international 
protection  proceeds  according  to  the  rights  enjoyed  in  the 
country  of  origin,  there  is  no  need  for  that  instrument  to 
lay  down  any  specific  rule  as  to  formalities  :  for  the  non- 
fulfilment  by  the  author  of  domestic  formalities  relating  to 
copyright  of  necessity  prevents  him  from  gaining  full  rights 
in  the  country  of  origin,  and,  as  a  consequence,  deprives 
him  pro  tanto  of  international  protection.  There  is  a  good 
deal  to  be  said  for  the  adoption  in  a  treaty  of  the  law  of 
the  coimtry  of  origin  as  a  standard  of  international  protection ; 
but  in  practice  it  is  difficult  for  a  foreign  public  to  understand 
and  observe  such  a  law.  The  derangement  of  ideas  and 
principles  which  this  involves  is  more  easily  tolerated  in  the 

'  The  principle  is  also  carried  out  in  the  Article  (No.  9}  dealing  with  adapta- 
tions, etc.,  which,  unlike  the  similar  Article  in  the  Berne  Convention,  does  not 
presciibe  the  application  by  each  countr}'  of  the  reserves  of  its  domestic  law. 
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Spanish-American  States,  with  their  unsettled  legal  convic- 
tions, than  it  would  be  in  Europe,  where  law  is  a  product  of 
gradual  growth,  and  the  various  national  systems  of  law  are 
firmly  rooted. 

in.  Montevideo  Convention  more  Liberal  in  certain  Matters. 
— In  some  respects,  the  Montevideo  Convention  is  distinctly 
'  more  liberal  than  that  of  Berne,  and  has  marked  the  way  for 
the  future  development  of  the  latter.  It  protects  all  works 
published  in  the  Convention  territory,  without  any  condition 
as  to  the  nationality  of  their  author ;  it  assimilates  trans- 
lating right  to  the  ordinary  right  of  reproduction  (Art.  3)  ; 
it  enumerates  photographs  and  choregraphic  works  in  its 
general  definition  of  Miterary  and  artistic  works,'  contained 
in  Art.  5  ;  it  makes  (Art.  7)  indication  of  source  a  condition 
of  the  reproduction  of  newspaper  articles^;  and  it  does  not 
exempt  mechanical  musical  instruments  from  the  ordinary 
rules  as  to  infringements. 

lY.  Certain  Subjects  exclusively  dealt  with  in  each  Convention. 
— The  Montevideo  Convention  contains  definite  provisions  on 
certain  matters  which  the  Berne  Convention  only  deals  with  by 
implication,  and  omits  to  lay  down  rules  on  certain  matters  that 
the  latter  regulates  expressly.  Thus,  with  regard  to  lecturing 
right,  it  provides  (by  Art.  8)  for  the  free  reproduction  of 
speeches  delivered  in  public.  It  indicates  (Art.  11)  that 
the  cognisance  of  an  offence  properly  belongs  to  the  Courts 
of  the  country  in  which  it  has  been  committed,  and  that  the 
law  of  that  country  is  the  law  to  be  applied.  On  the  other 
hand,  it  has  no  article  dealing  with  performing  right  or  with 
the  protection  of  unpublished  works. 

These    two  omissions,  indeed,  are    in  all  probability  due 

^  In  other  respects  its  rule  as  to  these  articles  is  lees  favourable  to  authors  tlian 
that  of  the  Berne  Convention ;  for,  subject  to  indication  of  source,  it  throws  them 
all  open  to  reproduction,  with  the  exception  of  those  treating  of  art  or  science, 
which  can  only  be  reproduced  when  unprovided  with  express  reservation. 
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rather  to  a  strict  limitation  of  the  agreement  to  the  sphere 
of  copyright  proper,  than  to  any  intention  to  regulate  the 
subjects  in  question  by  mere  implication,^  but  the  promoters 
of  the  Berne  Convention  have  not  been  so  particular. 

No  express  provision  on  the  matter  of  retroactivity  is  to  be 
found  in  the  Treaty  of  Montevideo ;  but  it  is  probable  that 
the  same  rule  may  be  deduced  from  Art.  2  of  that  agreement 
as  is  laid  down  in  Art.  14  of  the  Convention  of  Berne. 

The  Value  of  the  Montevideo  Convention. — It  will  be  seen 
that  in  many  respects  the  Montevideo  Convention  constitutes 
an  advance  on  its  predecessor.  It  is,  on  the  whole,  consider- 
ably more  favourable  to  the  rights  of  authors  than  the  Act  of 
the  International  Union ;  but  it  may  be  suggested  that  readi- 
ness to  enter  into  such  an  agreement  does  not  necessarily 
connote  ability  to  enforce  it.  European  States  have,  however, 
nothing  to  lose  and  much  to  gain  by  accepting  it,  for,  though 
their  own  publishers  are  not  likely  to  reproduce  many  Spanish- 
American  works,  it  is  certain  that  a  piratical  trade  is  carried 
on  by  many  Spanish- American  publishers  in  European  works, 
especially  in  copyright  music* 

^  Though  Le  Droit  d'Autcur  suggests  that  the  fonner  at  least  comes  under  the 
general  i-ule  of  Art.  2.— See  Le  Droit  d'Autatr,  1899,  p.  63. 

2  fc)ullivan*8  music  is  openly  and  habitually  performed  in  Buenos  A3rrc8  without 
the  consent  of  the  owners  of  the  copyright. 
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SECTION  n. 

OTHER  AMERICAN  OONVENTIONS. 

The  Central  American  Convention,  1897 — ^The  Congress  of  Guatemala — 
The  treatment  of  copyright  in  the  Convention — ^The  ratification  of  the 
Convention — ^The  Pan-American  Convention,  1902 — ^The  first  Conference 
of  1890— The  Convention  of  1902— The  Convention  is  founded  on  tliat 
of  Montevideo— Ratifications. 

The   Central  American  Convention,  1897. 

The  Congress  of  Guatemala.— Since  the  day  of  the  Monte- 
video Convention,  America  has  produced  two  other  treaties 
running  to  some  extent  on  the  same  lines.  On  the  6th  June, 
1897,  a  ^Central-American  Juridical  Congress'  met  at 
Guatemala,  and  drew  up  six  treaties,  of  which  one  related  to 
industrial,  artistic,  and  literary  property.  This  had  been 
drafted  by  M.  A.  Gonz&lez  Saravia,  a  jurist  of  Salvador, 
and,  according  to  a  statement  made  by  him,  ^The  rules 
established  are  those  generally  accepted,  and  especially  those 
recorded  in  the  Convention  of  Paris  of  the  26th  March, 
1883,  the  Convention  of  Berne  in  1886,  and  the  Convention 
of  Montevideo.' 

The  preamble  of  this  Central  American  Convention,  which 
su£Sciently  indicates  its  object,  runs  as  follows :  ^  The 
Governments  of  Costa  Rica,  and  Guatemala,  and  that  of  the 
Greater  Bepublic  of  Central  America,  animated  by  the  wish 
to  lay  down  the  most  fitting  bases  for  the  unification  of  the 
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principles  regulating  literary,  artistic,  and  industrial  property 
in  Central  America,  and  to  make  the  existing  law  on  this 

subject  uniform have   agreed  to  conclude  the 

following  treaty.' 

The  Treatment  of  Copyright  in  the  Convention.— As  regards 
copyright,  this  Convention  does  little  more  than  state  such 
leading  principles  as  that  the  author's  right  shall  be  protected, 
that  infringement  shall  be  forbidden,  and  that  subjects  of 
each  State  shall  be  protected  everywhere  in  the  Convention 
territory.  It  requires  the  fulfilment  of  the  conditions  and 
formalities  of  the  coimtry  of  origin,  and  limits  the  duration 
of  protection  by  the  term  given  in  the  country  of  origin.' 
Apart  from  its  lack  of  detailed  provisions,  this  treaty  diflTers 
from  the  Berne  and  Montevideo  Conventions  in  the  important 
respect  that  it  requires  each  State  to  set  up  a  national 
registry  of  titles,  marks,  and  patents,  and  to  publish  year  by 
year  the  entries  made  thereon. 

The  Batifioation  of  the  Convention. — Political  troubles  in 
Central  America  hindered  the  acceptance  of  the  treaty  thus 
prepared.  In  January  1901,  however,  a  second  Central 
American  Juridical  Congress  met — this  time  at  San  Salvador 
— and  approved  the  Convention,  which  had  not  then  been 
ratified  by  any  of  its  signatories.  Since  that  date  Salvador 
(12th  May,  1901)^  and  Nicaragua  (2nd  September,  1901) 
have  ratified  it.'^  If  the  ratifications  have  been  duly  com- 
municated, the  Convention  is  therefore  now  in  force  between 
these  States. 

1  The  full  text  is  set  out  in  Le  Droit  (VAtUeur,  1898,  p.  87,  and  also  in  the 
collection  of  treaties  published  by  the  International  Office. 
'  With  the  exception  of  Art.  12,  which  Salvador  would  not  accept. 
»  See  Le  Droit  (TAtUettr,  1903,  p.  106. 
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The  Pan-American  Convention,  1902. 

The  First  Conference  of  1890. — A  ^Pan-American  Inter- 
national Conference  '  was  held  at  Washington  in  1890,  at 
which  nearly  all  the  countries  of  America  were  represented. 
This  Conference  appointed  a  Committee  to  draw  up  treaties 
for  the  international  protection  of  intellectual  works  (literary 
and  artistic  works,  trade  marks  and  patents),  and  the  result 
was  a  Recommendation  that  the  States  of  America  should 
become  parties  to  the  Montevideo  Convention.  The  report 
of  the  Committee  was  adopted  by  the  Conference,  but  as  yet 
no  American  States  other  than  the  original  signatories  have 
acceded  to  the  Montevideo  Convention.^ 

The  Convention  of  1902.— On  the  21st  October,  1901,  how- 
ever, a  second  Pan-American  Conference  met  at  Mexico,  and 
set  itselE  to  examine  afresh  the  question  of  the  international 
protection  of  copyright.  The  labours  of  this  Conference 
resulted  in  the  elaboration  of  a  '  Convention  for  the  protection 
of  literary  and  artistic  works,'  dated  27th  January,  1902, 
which  was  signed  by  delegates  of  the  following  seventeen 
States  :  the  Argentine  Republic,  Bolivia,  Chili,  Colmnbia, 
Costa  Rica,  Ecuador,  Guatemela,  Haiti,  Hondiu*as,  Mexico, 
Nicaragua,  Paraguay,  Peru,  the  Republic  of  Dominica, 
Salvador,  the  United  States,  and  Uruguay — though  the  repre- 
sentatives of  Nicaragua,  Paraguay,  and  the  United  States 
signed  merely  provisionally.^ 

The  Convention  founded  on  that  of  Montevideo.— The  con- 
tracting States  were  formed  into  a  *  Union  for  the  purpose  of 
recognising  and  protecting  the  rights  of  literary  and  artistic 
property.'      Upon  reading   the   treaty  it   is  not  difficult  to 

^  See  Le  Droit  tPAuteur^  1890,  p.  66,  for  an  account  of  this  first  Conference. 
'  See  Le  Droit  tTJuteuVf  1902,  pp.  68,  69,  for  an  account  of  this  Conference. 
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perceive  that  it  is  based  on  the  Conyention  of  Montevideo ; 
it  differs  from  this,  however,  in  the  two  important  respects 
that  it  requires  each  country  to  extend  its  own  domestic 
protection — not  that  of  the  country  of  origin — ^to  the  works  of 
foreign  authors  (Art.  5),  and  that  it  requires  a  request  for 
protection  and  a  deposit  of  two  copies  to  be  made  in  respect 
of  ecLch  of  the  coimtries  in  which  protection  is  desired 
(Art.  4).^ 

BatifioationB. — Guatemala  was  the  first  State  to  ratify  the 
new  Convention,  which  it  did  by  a  Decree  of  the  24th  April, 
1902.  The  example  was  followed  by  Salvador  on  the  16th 
May,  1902,  and  by  Costa  Rica  on  the  13th  July,  1903  ;  while 
Paraguay  is  taking  steps  in  the  same  direction.  If  the 
requisite  conmiunication  of  ratifications  has  been  duly  made, 
the  Convention  is  now  in  force  as  between  the  countries  which 
have  ratified  it. 

1  See  Le  Droit  (TAuteur,  1902,  pp.  82,  83,  for  the  full  text  of  the  Convention, 
which  is  also  g^von  in  the  Collection  of  Treaties  published  by  the  IntematioDal 
Ofiaoe. 
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THE    PROTECTION    ACCORDED    TO    FOREIGN 
AUTHORS  IN  GREAT  BRITAIN. 


INTRODUCTOEY  SECTION. 

National  Laws  the  Complement  of  the  Convention — ^The  English  Inter- 
national Acts — Sketch  of  the  Contents  of  this  Chapter. 

National  Laws  the  Complement  of  the  Convention. — Up  to 
the  present  the  treatment  of  international  copyright  in  this 
work  has  been  detached  from  aU  reference  to  the  national 
laws  of  particular  countries,  except  by  way  of  particular 
illustration.  International  agreements  in  general  have  been 
analysed  and  their  various  elements  examined,  while  the 
Berne  Convention,  which  is  by  far  the  most  important  of  all 
existing  international  agreements  on  the  subject  of  copyright, 
has  been  considered  in  detail.  The  Convention  forms  a  great 
international  code  of  copyright  law,  which  many  countries  have 
bound  themselves  to  put  into  force,  and  therefore  its  provisions 
are  of  the  greatest  international  importance.  But  it  does 
not  follow  from  the  fact  that  a  country  is  internationally 
boimd  to  observe  them  that  these  provisions  are  necessarily 
law  in  that  country.     It  is  conceivable  that  a  country  may  be 
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internationally  bound  to  incorporate  them  into  its  law,  without 
in  practice  carrying  out  its  international  obligation  by  doing 
so.  Such  an  omission  rarely  occurs,  except  in  regard  to  small 
matters  of  detail.  Indeed,  it  is  not  at  all  unconunon  for  a 
State  to  go  beyond  the  provisions  of  the  Convention.  In 
oi-der,  then,  to  exhaust  the  subject  of  international  copyright 
completely,  and  to  give  a  full  exposition  of  the  present  state 
of  international  protection  of  literary  and  artistic  works,  it 
would  be  necessary  to  enter  into  the  details  of  the  domestic 
law  of  every  civilised  coimtry ;  the  details  not  only  of  *  the 
English  law  of  international  copyright,'  but  of  the  German 
law  of  international  copyright,  of  the  French  law  of  inter- 
national copyright,  and  of  that  part  of  every  copyright  code 
which  defines  the  protection  to  be  given  to  foreign  works. 

The  English  Xatematioiial  Acts. — This,  however,  is  a  counsel 
of  perfection.  But  in  an  English  work  it  seems  necessary 
at  least  to  give  some  account  of  the  manner  in  which,  and  the 
conditions  under  which,  foreign  copyright  works  are  protected 
by  the  English  law ;  so  far,  that  is,  as  there  is  any  account 
left  to  give,  beyond  that  already  contained  in  the  preceding 
Parts.  Great  Britain,  as  it  has  increased  the  area  of  its 
international  relations,  has  from  time  to  time  found  it  neces- 
sary to  frame  a  special  set  of  statutes,  in  order  to  make  it 
possible  for  the  benefits  of  the  domestic  law  to  be  extended 
to  foreign  works  ;  and  these  *  International  Copyright  Acts ' 
will  here  be  our  chief  concern. 

With  the  ordinary  English  domestic  law  we  shall  have  little 
to  do,  except  in  so  far  as  relates  to  the  conditions  of  protec- 
tion. So  long  as  an  author,  of  whatever  nationality,  fulfils 
the  condition  of  first  publication  within  the  British  dominions^ 
he  gets  just  the  ordinary  protection  of  the  English  law,  no 

*  Ab  to  the  question  of  residence  at  the  time  of  publication,  see  Sec.  4  of  this 
Chapter. 
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more  and  no  less.  The  effect  of  the  international  Acts  is, 
put  shortly,  to  dispense  with  this  condition  for  works  belong- 
ing to  countries  with  which  Great  Britain  has  international 
arrangements,  i.e,  the  fourteen  foreign  countries  of  the  Copy- 
right Union,^  Austria,  and  Hungary.  The  protection  given 
to  such  works  is  that  of  the  ordinary  domestic  law,  with 
certain  slight  modifications  made  in  view  of  the  altered 
circumstances ;  thus,  where  the  term  of  protection  under  the 
ordinary  English  law  is  greater  than  that  given  in  the  foreign 
country  of  origin,  the  ordinary  English  term  is  cut  down 
to  that  which  is  accorded  in  the  latter  country.*  This  is 
in  accordance  with  the  Berne  Convention,  the  fundamental 
principle  of  which  is  that  authors  belonging  to  any  of  the 
countries  of  the  Union  shall  enjoy  in  the  other  countries  the 
same  rights  as  natives,  subject,  however,  to  the  proviso  that 
the  conditions  and  formalities  of  the  country  of  origin  must 
be  fulfilled,  and  that  the  term  of  protection  cannot  in  any 
country  exceed  that  given  in  the  country  of  origin.  Art.  1  of 
the  treaty  of  1893  with  Austria-Hungary  contains  a  provision 
which  is  substantially  the  same. 

It  will  be  seen,  then,  that  the  English  domestic  law  plays  a 
very  large  part  in  the  English  law  of  international  copyright. 
But  as  to  the  nature  of  the  protection  accorded  by  the  domestic 
law,  we  shall  have  little  to  say  ;  for  this  part  is  not  intended 
to  deal  with  the  whole  of  the  English  law  of  copyright,  but 
only  with  that  portion  of  it  which  bears  special  reference  to 
international  affairs. 

*  At  preeont  these  are :  Belgium,  Denmark,  France,  Germany,  Haiti,  Italy, 
Japan,  Luxemburg,  Monaco,  Norway,  Spain,  Sweden,  Switzerland,  and  Tunis. 

*  Of.  Sec.  2,  (iii.)  of  the  International  Copyright  Act,  1886 :— *  The  Inter- 
national Copyright  Acts,  and  an  order  made  thereunder,  shall  not  confer  on  any 
person  any  greater  right  or  longer  term  of  copyright  in  any  work  than  that 
enjoyed  in  the  foreign  country  in  which  such  work  waa  first  produced,'  with  the 
proviso  to  the  same  effect  in  the  Order  in  Council  of  28th  November,  1887, 
putting  in  force  tlie  Bemo  Convention. 
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Sketch  of  the  Conteiits  of  this  Chapter. — The  f  ollowlDg  is  an 
outline  of  the  subject-matter  of  this  chapter,  in  the  order  of 
treatment : — 

I,  The  general  conditions  of  protection  imder  theordinary 
domestic  law  are  treated  in  Section  1.  This  subject  has 
special  importance  for  foreigners,  in  that  it  embraces  a  state- 
ment of  the  circumstances  under  which  they  can  obtain 
protection  without  having  recourse  to  the  special  provisions 
of  the  International  Acts.  As  has  already  been  indicated, 
all  works  published  in  the  British  dominions  are  protected  by 
the  ordinary  domestic  law,  which  looks  only  to  the  fact  that 
they  are  British  works,  without  seeking  to  enquire  into  the 
nationality  of  their  authors.^  The  domestic  law  is  based 
mainly  on  the  Literary  Copyright  Act  of  1842,  but  the 
common  law  stands  also  as  one  of  its  foundations.  The  inter- 
national part  of  the  code,  representing  as  it  does  an  artificial 
extension  of  the  scope  of  the  ordinary  law,  is  made  up  entirely 
of  statutes — the  *  International  Copyright  Acts ' — with  a  few 
judicial  decisions  which  illustrate  their  meaning.^  The  most 
important  of  these  statutes  is  the  International  Copyright  Act, 
1886,  which  paved  the  way  for  the  adoption  of  the  Berne 
Convention,  but  other  Acts,  of  dates  1844,  1852  and  1875 
respectively,  are  still  partly  in  force. 

II.  The  general  effect  of  these  International  Copyright 
Acts,  and  their  relation  to  each  other,  is  dealt  with  in 
Section  2.      They  give  permission  to  the  Crown  by  Orders  in 

^  There  is  one  reflervation  which  ought  possihly  to  he  made  upon  this  state- 
ment, i.e.  tiiere  is  some  shadow  of  authority  for  asserting  that  a  foreign  author,  in 
order  to  get  the  henefit  of  the  ordinary  domestic  law,  must  have  heen  resident  in 
the  British  dominions  at  the  time  of  the  publication.    See  later,  Sec.  4. 

'  The  fact  that  the  English  copyright  law  is  made  up  partly  of  common 
law,  illustrated  and  erpoimded  by  judicial  decisions,  and  partly  of  a  multi- 
tude of  statutes,  is  likely  to  prove  a  source  of  difficulty  to  the  foreigner, 
who  can  usually  find  the  whole  of  his  native  law  within  the  four  comers  of 
a  code. 
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Council  to  enter  into  agreements  upon  copyright  with  foreign 
coimtries. 

III.  As  a  result,  England  has  become  a  party  to  the  Berne 
Convention  of  1886,^  to  the  Additional  Act  of  Paris  of  1896, 
which  revised  the  Convention  in  several  important  particulars, 
and  to  a  Treaty  of  1893  with  Austria-Hungary,  These 
agreements  are  discussed  in  Section  3. 

IV.  The  foreign  works  eligible  for  protection  and  the  con- 
ditions under  which  such  works  gain  copyright  under  the 
English  International  Acts,  as  supplemented  by  these  Con- 
ventions, form  the  subject-matter  of  Section  4.  The  rule 
seems  to  be  that  no  conditions  and  formalities  whatever 
need  be  fulfilled,  beyond  those  exacted  in  the  country  of 
origin  of  the  work. 

V.  The  rights  accorded  to  protected  foreign  works  are 
dealt  with  in  Section  5,  containing  an  accoimt  of  the 
modifications  in  the  substance  of  the  ordinary  domestic  pro- 
tection which  are  made  to  meet  the  special  requirements 
of  the  foreign  works  receiving  the  protection  of  the  Inter- 
national Copyright  Acts,  The  chief  of  these  will  be  seen  to 
be  that  a  special  term  of  translating  right  is  fixed  by  the 
International  Acts  for  protected  foreign  works. 

VI.  In  Section  6  the  duration  of  the  protection  accorded 
to  foreign  works  is  considered.  The  International  Acts  pro- 
vide that  such  works  shall  receive  in  England  no  greater 
right  or  longer  term  of  copyright  than  they  enjoy  in  their 
country  of  origin ;  but  apart  from  this  restriction,  they 
receive  the  same  term  of  protection  in  England  as  that 
accorded  to  domestic  works.  Under  the  English  law,  how- 
ever, different  classes  of    works  receive  different  periods   of 

^  The  relation  between  the  International  Copyright  Act  of  1886,  the  Order  in 
Council  of  28th  November,  1887|  and  the  Beme  Convention  stands  thus :  the 
Convention  was  legalised  in  England  by  the  Order  in  Council,  which  itself  drew 
its  authority  from  the  Act  of  1886. 
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copyright, — ^an  anomaly  which,  in  view  of  the  fact  that  most 
foreign  codes  give  one  and  the  same  period  to  works  of  all 
kinds,  it  is  difficult  for  an  alien  to  grasp.  It  has  therefore 
been  deemed  well  to  set  out  the  periods  which,  imder  the 
English  domestic  law,  the  different  classes  of  works  actually 
get. 

VII.  The  remedies  open  to  the  authors  of  foreign  works, 
and  the  special  rules  of  procedure  applicable  to  them,  form 
the  subject  of  Section  7.  It  wiU  be  found,  however,  that 
over  this  department  the  domestic  law  holds  almost  uninter- 
rupted sway. 

VIII.  The  way  in  which  the  Act  of  1886,  the  Order  in 
Council  of  1887,  and  the  Berne  Convention  are  made  to  apply 
to  works  published  before  the  coming  into  force  of  the  Con- 
vention will  be  discussed  in  Section  8  imder  the  title  of  *  The 
retroactive  application  of  international  protection  in  England.' 


II 


482  ENGLISH  PROTECTION  OF  FOREIGN  AUTHORS    [Chap.  L 


SECTION  I. 

THE  PROTECTION  OF  F0BEI0NEB8   UNDER   THE 
ORDINARY  ENGLISH  DOMESTIC  LAW. 

No  statutory  rule  as  to  fundamental  conditions  of  copyright — Questions 
as  to  nationality  of  author  and  place  of  publication — Rules  as  to  conditions 
of  literary  copyright — Rules  as  to  conditions  of  artistic  copyright  and 
performing  right — Historical  account  of  the  status  of  the  foreign  author 
under  the  ordinary  English  domestic  law — Domestic  Acts  protect  only 
British  works — Former  importance  of  residence  for  the  foreign  author — 
Decided  in  1854  that  Act  of  Anne  required  residence  of  foreign  author — 
Position  of  the  foreign  author  under  existing  law — Dictum  that  residence 
not  necessary  under  existing  law — Assurance  given  to  United  States  that  no 
residence  required— This  contradicts  Fine  Arts  Copyright  Act,  1862 — 
Special  rules  for  works  of  art,  sculptures,  etc. 

Vo  Statutory  Bule  as  to  Fundameiital  Conditions  of  Copyright 

— Whilst  almost  every  English  statute  which  relates  to  copy- 
right has  had  something  to  say  about  those  formalities,  like 
registration,  which  must  be  fulfilled  before  works  possessing 
all  the  essential  elements  of  copyright  can  gain  an  efiectual 
protection,  it  has  apparently  never  been  thought  necessary,  at 
least  in  the  domain  of  literary  copyright,  to  state  in  an  Act 
of  Parliament  what  are  the  fimdamental  conditions  as  to 
originality  of  the  work,  nationality  of  the  author,  place  of 
publication,  etc.,  upon  which  the  very  claim  to  copyright — 
the  title  to  protection  upon  performance  of  the  necessary 
formalities — depends.  Accordingly,  it  is  in  judicial  decisions 
alone  that  infonnation  as  to  the  laws  applying  to  these  impor- 
tant matters  can  be  found.  The  questions  of  nationality  and 
place  of  publication  are  all  that  concern  us  here ;  and,  in 
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respect  of  these,  the  points  that  have  been  raised  before 
the  Courts  have  been  various  in  character  and  variously 
decided. 

Questioiig  as  to  Nationality  of  Author  and  Plaoe  of  Publication. 
— Always  with  reference  to  literary  works,  it  has  been  asked 
whether,  in  order  that  copyright  in  a  work  may  be  obtained 
under  the  ordinary  domestic  law,  the  author  must  be  a  British 
subject,  and,  after  this  question  had  been  answered  in  the 
negative,  whether  he  must  be  resident  in  the  British 
dominions,  either  permanently  or  at  the  time  of  publication. 
The  Act  of  1842  makes  no  allusion  whatever  to  the  place 
in  which  the  work  must  be  first  published,  and  the  Coiuiis 
have  had  to  determine  whether  the  first  publication  was  re- 
quired to  take  place  in  the  United  Kingdom  or  in  the  British 
dominions,  or  whether  no  such  limitation  was  intended  by 
the  statute.  And  after  it  had  been  settled,  under  the  law 
before  1886,  that  first  publication  in  the  United  Kingdom 
was  necessary,  it  was  suggested  that,  if  the  author  was  a 
British  subject,  he  should  be  exempted  from  this  condition 
and  allowed  to  get  copyright  under  the  domestic  Acts,  even 
if  he  had  first  published  his  work  abroad. 

Bnles  as  to  Conditions  of  literary  Copyright — The  result 
of  the  decisions  (as  to  domestic  literary  copyright)  on  these 
questions  of  the  nationality  of  the  author  and  the  work  may 
be  briefly  stated  as  follows  :  before  1886  first  publication  had 
to  take  place  in  the  United  Kingdom ;  ^  but  the  International 
Copyright  Act,  1886  (sec.  8)  altered  this,  and  now  first  pub- 
lication anywhere  in  the  British  dominions  suffices.^  A 
British   author  is   not   exempt   from  this  requirement,   and 

1  BowicauU  v,  LelaJUld  (1863),  1  Hem.  and  Mil.  597 ;  Bottcieatilt  v,  ChatUrtm 
(1866),  L.R.  6  Ch.D.  267. 

'  *  The  Copyright  Acta  shall,  subject  to  the  provisions  of  this  Act,  apply  to 
a  literary  or  artistic  work  first  produced  in  a  British  possession  in  like  manner 
as  they  apply  to  a  work  first  produced  in  the  United  Kingdom.* 
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cannot  get  protection  if  he  first  publishes  abroad.^  And  a 
foreign  author  can  gain  protection  in  the  ordinary  waj  hy 
first  publishing  in  the  British  dominions,^  being  on  exactly 
the  same  footing  as  a  native  in  this  respect. 

Bules  as  to  Conditions  of  ArtUtio  Copyrigbt  and  Performing 
Bight — The  conditions  as  to  nationality  which  affect  the  copy- 
right in  other  classes  of  works  are  in  general  laid  down  by 
statute,  and  may  be  briefly  summarised  thus :  for  paintings, 
drawings,  and  photographs  the  place  of  making  or  publica- 
tion does  not  matter,  but  the  artist  is  not  protected  imless  he 
is  a  British  subject.'  Engravings  and  prints  must  be  first 
published  in  the  British  dominions,  and  under  the  Engravings 
Copyright  Act,  1777  (sec.  1),  also  'engraved,  etched,  drawn, 
or  designed '  there  ;^  there  is  no  condition  as  to  the  nationality 
of  the  author.  Works  of  sculpture  must  be  first  published 
in  the  British  dominions,  and  the  author's  nationality  is  not 
taken  into  account.*     All  that  can  be  said  with  any  certainty 

^  That  is,  apart  from  any  international  agreement  which  may  exist  with  the 
country  of  publication.  The  reader  must  be  very  careful  to  note  that  this 
Section  deals  only  with  the  English  domestic  law,  and  does  not  import  the  effect 
of  the  International  statutes. 

'  I^bably  no  residence  is  required  ;  see  later  in  this  Section. 

3  Fine  Arts  Copyright  Act,  1862,  sec.  1. 

*  The  Act  of  1777  (sec.  1)  made  it  a  condition  that  the  work  should  be 
*  engraved,  etched,  drawn,  or  designed'  in  Great  Britain.  The  Engravings 
Copyright  Act,  1836  (sec.  1),  extended  the  provisions  of  the  earlier  Act  to 
Ireland,  and  (sec.  2)  gave  a  right  of  action  in  respect  of  engravings  and  prints 
published  in  any  part  of  Great  Britain.  This  requirement  of  publication  may  bo 
considered  to  sujKjrsede  the  condition  of  the  earlier  Act  as  to  engraving,  etc. ;  or 
it  may  be  held  that  as  engraving,  etc.,  in  Great  Britain  was  an  express,  so 
publication  in  Great  Britain  was  a  tacit,  condition  of  protection  under  the  Act  of 
1777,  and  that  the  real  effect  of  the  Act  of  1836  was  not  to  supersede  either  of 
these  conditions  but  to  widen  the  scope  of  both  of  them  so  as  to  take  in  Irish 
works. 

^  The  Sculptures  Act  is  silent  on  the  questions  of  place  of  publication  and 
author's  nationality.  Hence  the  rule  is  deduced  by  analogy  from  the  judicial 
decisions  upon  literary  copyright ;  and  probably  the  same  doubt  still  lingers  as  in 
the  case  of  literary  copyright  on  the  point  whether  a  foreign  author  must  be 
resident  in  the  British  dominions  at  the  time  of  publication. 
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about  the  performing  right  in  musical  and  dramatic  works 
is  that,  when  the  play  or  piece  is  impublished  in  printed  form 
at  the  time  of  first  performance,  this  must  take  place  within 
the  British  dominions,  if  the  performing  right  is  to  be 
retained,  for,  under  the  English  law,  performance  constitutes 
publication. 

Historical  account  of  the  Status  of  the  Foreign 

Author  under  the  ordinary  English 

Domestic  Law. 

The  Development  of  Literary  Copyright  is  of  historioal  interest. 
— It  will  be  seen  that,  taking  everything  into  account,  the 
English  domestic  law  of  copyright  is  very  complicated.  The 
only  rules  of  importance  which  have  grown  up  through  the 
medimn  of  judicial  decisions  instead  of  being  arbitrarily 
fashioned  by  statute  are  those  relating  to  the  acquisition  of 
copyright  in  literary  works. 

The  history  of  the  rules  upon  other  branches  of  copy- 
right, though  short, — ^because  its  scope  would  be  confined 
to  the  narration  of  one  or  two  statutory  provisions, — would 
be  comparatively  uninstructive. 

Domestio  Acts  protect  only  British  Works. — Until  1886  the 
ordinary  domestic  protection  of  the  English  law  seems, 
naturally  enough,  to  have  been  restricted  to  works  first  pub- 
lished in  the  United  Kingdom.^ 

In  dementi  v.  Walker  (1824)*  it  was  held  that  a  foreigner 
could  obtain  copyright  in  England,  only  when  he  had  added 
to  the  stock  of  learning  by  first  publishing  his  work  in  this 

1  Since  the  Act  of  1886  publication  in  the  Briti8h  dominiona  suffices.  It  was, 
however,  doubted  in  Beid  and  Others  v.  Maxwell  (1886),  2  T.L.H.  790,  whether 
a  British  subject  was  debarred  from  copyright  by  first  publication  abroad. 

«  Clementi  r.  Walker,  2  B.  and  C.  861. 
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country.  And  in  Guichard  v.  Mori  (1831),^  where  music  had 
been  first  published  in  Prance  and  the  copyright  assigned 
to  the  plaintiff,  Lord  Lyndhurst  laid  it  down  that 
*The  policy  of  our  law  recognises  by  statutes,  express 
in  their  wording,  that  *  the  importation  of  foreign  inyentions 
shall  be  encouraged  in  the  same  manner  as  the  inventions 
made  in  this  country  and  by  natives.  This  is  founded  as 
well  upon  reason,  sense,  and  justice  as  it  is  upon  policy.  It 
appears  that  this  piece  of  music  was  published  in  France  by 
Kalkbrenner,  or  someone  to  whom  he  sold  it,  so  long  ago  as 
in  1814,  six  years  before  the  sale  to  the  plaintiff.  There  can 
be  no  question  then  of  the  right  of  the  defendant  or  anyone 
else  to  publish  it  in  this  coimtry.' 

Former  importance  of  residence  for  the  foreign  author. — 
Publication  within  the  United  Kingdom  has  thus  from  the 
beginning  been  a  condition  of  protection ;  but  there  has 
always  been  some  doubt  as  to  whether  this  was  the  only 
condition  for  foreign  as  well  as  for  native  authors,  or  whether 
residence  in  the  British  dominions  at  the  time  of  publication 
was  also  required  of  the  former.  As  regards  the  old  Act  of 
Anne,  1709,  the  case  of  Jefferys  v,  Boosei/y^  which,  though 
decided  so  late  as  1854,  turned  upon  the  construction  of  that 
statute,  definitely  settled  that  some  such  residence  was  neces- 
sary ;  but,  before  that,  a  number  of  conflicting  decisions  had 
been  given  on  the  same  statute. 

In  Bach  v.  Longman  (1777)'  an  alien  resident  at  the  time 

of   publication    was    protected.     In   the   important   case   of 

D^Almaine  v.  Boosey  (1835)*  it  was  held  that  where,  before 

publication,  an  alien  had  assigned  his  work  to  a  subject  and 

the  latter  had  duly  made   first  publication  in  this  country, 

»  Guiehardv.  Mori,  9  L.J.  (Ch.)  227. 
'  Jefferyi  v.  Boosey^  4  II.C.L.  815. 
^  Jiach  V.  Longman^  2  Cowp.  623. 
«  D'Almaing  v,  Boosey,  1  Y.  and  C.  288. 
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he  would  get  copyright  in  the  work  which  the  Courtg 
would  protect.  Commenting  on  this,  Serjeant  Talfourd^ 
pointed  out  that  it  went  a  great  way  towards  establishing 
the  principle  of  international  copyright,  and  urged  that  it 
was  highly  expedient  to  accord  protection  to  aliens.  It  is 
interesting  to  note  that  the  Act  of  1842,  which  was  the 
outcome  of  Talfourd's  determined  efforts  to  bring  about 
a  complete  revision  of  the  whole  of  the  English  law  of 
copyright,  makes  no  allusion  to  the  protection  of  aliens ; 
and,  in  the  subsequent  cases  which  fell  to  be  decided  under 
this  statute,  the  rules  laid  down  have  been  deduced  by  a 
somewhat  strained  inference  from  the  general  words  of  its 
preamble. 

The  next  case  to  D^Almaine  v,  Boosey  was  Bentley  v. 
Foster  (1839),^  in  which  it  was  decided  that  an  alien  com- 
posing his  work  abroad  and  making  no  assignment  to  a 
British  subject  was  entitled  to  copyright  if  he  first  published 
here,  on  the  ground  that  *he  gave  the  British  public  the 
advantage  of  his  industry  and  knowledge  by  so  doing.'  In 
Chappell  V.  Purday  (1845)'  Pollock,  C.B.,  having  investigated 
the  previous  cases,  ruled  that  a  foreigner  first  publishing  in 
England  was  to  be  protected.  In  Cocks  r.  Purday  (1848),^ 
where  the  alien  author  is  definitely  stated  to  be  absent  at 
the  time  of  publication,  the  same  rule  was  laid  down  ;  as  also 
in  Boosey  v.  Davidson  (1849)*  and  in  Buxton  v.  James  (1851)^ 
(where  the  publication  was  simultaneous  with  publication 
in    a   foreign   country  and   the    copyright  was  assigned   to 


^  In  his  speech  on  the  Bill  which  ultimately  became  law  as  the  Copyiight  Act 
of  1842. 
»  Bentley  r.  Faster,  10  Sim.  329. 
»  Chappell  V,  PHrdaj/,  14  M  and  W.  303,  320. 

*  Coekt  V.  Purday,  5  0.  B.  860. 

»  Boowy  V.  Davidton,  18  L.J.  (Q.B.)  174 ;  13  Q.B.  257. 

•  Buxton  V,  Jamety  6  DeG.  and  Sm.  80 ;  16  Jur.  16. 
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a  British  subject).  In  Ollendorf  v.  Black^  the  foreign 
author  was  present  when  his  work  was  published  and  he  was 
protected. 

So  far  it  is  clear  that  no  condition  of  residence  was 
imposed ;  and  the  consideration  of  assignment  to  a  British 
subject,  upon  which  in  some  cases  stress  was  laid,  does  not 
seem  on  the  whole  to  have  been  material  to  the  decisions. 
It  may  be  stated  at  once  that  it  is  now  considered  as  of 
no  importance.  The  Courts  regard  the  copyright  as  first 
vesting  in  the  author,  and  if  through  some  personal  incapacity 
at  the  time  of  publication  he  is  unable  to  acquire  it,  it  cannot 
come  into  being  at  all. 

The  first  case  in  which  an  alien  was  deprived  of  protection 
on  the  ground  of  non-residence  was  Boosey  r.  Purday  (1849).^ 
Here  the  Court  of  Exchequer  went  back  on  its  previous 
decisions,  and  refused  copyright  to  an  alien  who,  though  he 
had  first  published  his  work  in  England,  was  absent  at  the 
time  of  publication,  the  view  taken  by  the  judge  being 
that  the  cultivation  of  the  intellect  of  its  own  subjects  was 
the  aim  of  the  law,  rather  than  the  first  publication  of  foreign 
books  here.  ;In  this  case  Pollock,  C.B.,  said  :  *  Our  opinion 
is  that  the  legislature  must  be  considered  prima  facie  to  mean 
to  legislate  for  its  own  subjects,  or  those  who  owe  obedience 
to  its  laws ;  and,  consequently,  that  the  Acts  apply  pHmd 
facie  to  British  subjects  only,  in  some  sense  of  that  term 
which  would  include  subjects  by  birth  or  residence,  being 
authors.  .  .  .  The  object  of  the  legislature  clearly  is  not 
to  encourage  the  importation  of  foreign  books  and  their 
first  publication  in  England  as  a  benefit  to  this  country, 
but  to  promote  the  cultivation  of  the  intellect  of  its  own 
subjects.' 

1  Olletidorfv.  Black,  4  DeG.  and  8m.  209 ;  14  Jur.  1088 ;  20  L.J.  (Ch.)  165. 
»  Bootfy  V.  Pwday,  4  Ex.  146. 
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Sedded  in  1864  that  Aet  of  Anne  required  Beddenoe  of  Foreign 
Anther. — The  last  great  case  decided  on  the  Act  of  Anne  was 
Jefferys  r.  Boosey  (1854),^  which  was  carried  to  the  House  of 
Lords,  and  in  which  protection  was  refused  to  an  alien  resident 
abroad  at  the  time  of  publication.  Lord  Cranworth  remarked 
that  'Where  an  exclusive  privilege  is  given  to  a  particular 
class  at  the  expense  of  the  rest  of  Her  Majesty's  subjects,  that 
privilege  must  be  taken  to  have  been  a  national  object ;  and  the 
privileged  class  to  be  confined  to  a  portion  of  the  community 
for  the  general  advantage  of  which  the  enactment  is  made. 
When  I  say  that  the  legislature  must  prima  facie  be  taken 
to  legislate  only  for  its  own  subjects  I  must  be  taken  to 
include  under  the  word  "subjects"  all  persons  who  are 
within  the  Queen's  dominions  and  who  thus  owe  to  her 
a  temporary  allegiance.  ...  If  publication,  which  is  (so 
to  say)  the  overt  act  establishing  authorship,  takes  place 
here,  the  author  is  then  a  British  subject,  wherever  he  may 
in  fact  have  composed  his  work.  But  if,  at  the  time  when 
copyright  commences  by  publication,  the  foreign  author  is 
not  in  this  country,  he  is  not  in  my  opinion  a  person 
whose  interests  the  statute  meant  to  protect.' 

The  allusion  to  the  place  where  the  author  composes  his 
work  bears  reference  to  an  untenable  contention  put  forward 
in  this  and  several  of  the  earlier  cases,  to  the  effect  that  it  was 
one  of  the  conditions  of  protection  that  the  work  should  have 
been  composed,  as  well  as  published,  in  this  country.  This 
contention  is  now  quite  obsolete. 

As  Lord  Cranworth  put  it,  in  another  passage  of  the  same 
judgment :  '  The  law  does  not  require  or  permit  any  investiga- 
tion into  a  subject  which  would  obviously  for  the  most  part 
baffle  all  inquiry,  namely  how  far  the  actual  composition  of 
the  work  itself  had  in  the  mind  of  its  author  taken  place  here 

*  Jtfftry  V.  Booiey,  4  H.L.C.  816. 
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or  abroad.'  The  impossibility  of  determining  from  without 
what  goes  on  in  a  man's  mind  at  any  particular  time  or  place 
is  a  sufficient  answer  to  those  who  would  give  prominence  to 
the  fact  of  composition,  in  deciding  the  claim  of  a  work  to 
protection  in  a  given  country. 

Position    of    the   Foreign   Author   under 
EXISTING    Law. 

Dictum  that  Residence  not  necessary  under  existing  Law. — 
The  rules  laid  down  In  these  cases,  based  as  they  were  upon  the 
Act  of  Anne,  are  of  no  independent  validity  at  the  present  day, 
since  that  Act  is  now  quite  superseded  by  the  Copyright  Act 
of  1842  ;  but  so  far  as  the  two  statutes  are  analogous — so  far, 
that  is,  as  it  is  not  evident  that  a  change  in  the  law  was  con- 
templated by  the  latter  Act — the  interpretations  of  the  earlier 
one  serve  to  throw  an  auxiliary  light  upon  the  existing  law. 

Up  to  the  present,  the  only  case  turning  on  the  question  of 
the  rights  of  aliens  which  has  been  decided  on  the  Copyright 
Act  of  1842  is  Routledge  v.  Low  (1868)  ;  ^  and  in  this,  though 
It  was  unnecessary  to  the  decision  of  the  case,  certain  judges 
expressed  the  opinion  that  an  alien,  even  if  resident  abroad, 
gets  copyright  In  this  country  by  first  publication.  Miss 
Cummins,  an  American  subject,  wrote  a  book  entitled 
Haunted  Hearts^  and  while  It  was  still  in  manuscript  assigned 
it  to  Messrs.  Low,  the  English  publishers.  The  book  was  subse- 
quently published  by  this  firm,  at  a  time  when  Miss  Cummins 
was  temporarily  resident  at  Montreal,  it  being  admitted  that 
she  had  gone  to  reside  in  Canada  simply  with  the  idea  of 
enabling  her  assignees  to  acquire  English  copyright  in  the 
work.  The  defendant  firm  pirated  the  book  and,  upon  ap- 
plication by  Messrs.  Low,  Kindersley,  V.C.,  granted  an 
injunction. 

»  Jtoutledge  r.  Imp,  L.R.  3  H.L.  100. 
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The  case  was  taken  to  the  Court  of  Appeal  and  thence 
to  the  House  of  Lords,  which  finally  decided  in  favour  of 
the  plaintiffs,  on  the  ground  that  residence  in  the  British 
dominions  at  the  time  of  publication  was  sufficient  to  enable 
an  alien  to  obtain  copyright  in  works  published  here. 

Indeed,  Lords  Cairns  and  Westbury  went  further  than  this, 
holding  that  no  residence  at  all  was  necessary.  According 
to  Lord  Westbury,  ^  The  Act  appears  to  hare  been  dictated 
by  a  wise  and  liberal  spirit,  and  in  the  same  spirit  it  should 
be  interpreted,  adhering  of  course  to  the  settled  rules  of  legal 
construction.  The  preamble  is  in  my  opinion  quite  incon- 
sistent with  the  conclusion  that  the  protection  given  by  the 
statute  was  intended  to  be  confined  to  the  works  of 
British  authors.  On  the  contrary,  it  seems  to  contain  an 
invitation  to  men  of  learning  in  every  country  to  make  the 
United  Kingdom  the  place  of  first  publication  of  their  works, 
and  an  extended  term  of  copyright  throughout  the  whole  of 
the  British  dominions  is  the  reward  of  their  so  doing. 

^  So  interpreted  and  applied,  the  Act  is  auxiliary  to  the 
advancement  of  learning  in  this  country.  The  real  condition 
of  obtaining  its  advantage  is  the  first  publication  by  the 
author  of  his  work  in  the  United  Kingdom.  Nothing  renders 
necessary  his  bodily  presence  here  at  the  time,  and  I  find  it 
impossible  to  discover  any  reason  why  it  should  be  required  or 
what  it  can  add  to  the  merits  of  first  publication. 

'  It  was  asked  in  Jefferys  ».  Boosey^  why  shotdd  the  Act 
(meaning  the  statute  of  Anne)  be  supposed  to  have  been 
passed  for  the  benefit  of  foreign  authors  ?  But  if  the  like 
question  be  repeated  with  reference  to  the  present  Act,  the 
answer  is,  in  the  language  of  the  preamble,  that  the  Act  is 
intended  ^^  to  afford  greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the  world  '* ;  a  purpose 
which  has   no   limitation   of   person   or  place.  ...  If   the 
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intrinBic  merits  of  the  reasoning  on  which  Jefferys  v.  Boosey 
was  decided  be  considered  (and  which  we  are  at  liberty  to 
do,  for  it  does  not  apply  to  this  case  as  a  binding  authority)  I 
must  frankly  admit  that  it  by  no  means  commands  my  assent.' 

Assnranoe  g^ven  to  United  States  that  no  Besidenoe  required. — 
The  attempted  distinction  between  the  purposes  of  the  Act 
of  Anne,  itself  passed,  be  it  noted,  '  for  the  encouragement  of 
learning,'  and  those  of  the  Act  of  1842,  may  or  may  not  be 
valid ;  however  this  may  be,  in  1891  the  law  officers  of  the 
Crown  followed  the  obiter  dicta  of  Lords  Cairns  and  Westbury 
in  advising  Lord  Salisbury,  then  Foreign  Secretary,  that 
residence  in  the  British  dominions  was  not  a  necessary 
condition  for  the  acquisition  of  English  copyright  by  a 
foreigner.  Supported  by  this  authority  Lord  Salisbury  gave 
to  the  United  States  an  assurance  to  the  same  effect,^  in  order 
to  satisfy  the  requirements  of  the  American  Chace  Act  of 
1891  ;  as  a  consequence  the  benefits  of  this  Act  were  soon 
afterwards  extended  to  Great  Britain  by  a  Proclamation  of  the 
President  of  the  United  States,  dated  1  st  July,  1891.  If  in  any 
subsequent  case  the  Courts  should  refuse  to  support  the  opinion 
expressed  by  Lords  Cairns  and  Westbury,  it  is  obvious  that  a 
serious  disturbance  in  our  international  relations  would  result ; 
but,  of  com'se,  this  consideration  does  not  affect  the  point  of 
law,  which  must  still  be  regarded  as  unsettled. 

The  Assnranoe  oontradiets  Fine  Arts  Copyright  Act,  1862. — 
As  regards  works  of  the  fine  arts,  the  assurance,  though  given 
in  good  faith,  is  undoubtedly  wrong.      Under  the  Fine  Arts 

^  It  is  worthy  of  note  that  the  first  communication  made  by  Lord  Salisbur}'' 
was  worded  as  follows :  *■  Her  Majesty's  Government  is  informed  that  the  English 
statutes  [lois  anglaisen)  grant  copyright  protection  to  a  fomgner  upon  the  first  publi- 
cation of  his  work  in  any  part  of  Her  Majesty's  dominions  . . .  /  and  that  a  few  days 
later  this  was  replaced  by  a  second  declaration  in  which  the  words  '  the  copyright 
law  (Ugislation  mr  U  droit  cTauteur)  in  force  in  all  the  British  possessions '  were 
substituted  for  '  the  English  statutes/  the  rest  of  the  wording  remaining  un- 
changed.— See  Le  Droit  d^Auteur^  1891,  p.  96. 
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Copyright  Act,  1862,  it  is  made  a  condition  of  copyright  in 
paintings,  drawings,  and  photographs  that  the  author  shall  be 
either  a  British  subject  or  resident  within  the  dominions  of 
the  Crown.  This  has  been  expressly  laid  down  in  the  case  of 
Geissendorfer  v.  Mendelssohn^^  where  a  floral  border  for 
certain  cards  designed  by  defendant  had  been  painted  by  a 
German  artist  resident  in  Germany.  The  border  was  entered 
on  the  copyright  register,  and  plaintiff  succeeded  in  getting 
the  entry  expimged,  on  the  groxmd  that  the  author  of  the 
work  was  neither  a  British  subject  nor  resident  within  the 
British  dominions.  Residence  in  the  British  dominions  is 
therefore  plainly  essential  for  an  American  citizen  who 
wishes  to  get  protection  in  England  for  any  such  work,  and 
in  this  respect  the  United  States  has  good  ground  of  com- 
plaint. 

Special  Boles  for  Works  of  Art,  Sculptures,  etc. — This  is  only 
one  instance  of  the  difficulties  arising  from  the  fact  that  the 
English  law  has  different  sets  of  rules  for  literary  works, 
works  of  art,  sculptures,  etc.  The  historical  sketch  given 
above  has  been  limited  to  literary  works ;  but  a  general 
account  of  the  existing  conditions  of  protection  for  all 
classes  of  works  is  given  in  Section  4  of  this  chapter. 

^  Qeiwndorfer  r.  Mendelssohn,  13  T.L.R.  91. 
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SECTION  n. 
THE  INTERNATIONAL   COPYRIGHT  ACTS. 

The  purpose  of  the  International  Acts — Act  of  1838  provided  for  reci- 
procity— Act  of  1844  widened  international  protection — ^Protection  refused 
to  British  authors  for  works  previously  published  abroad — ^Publication  of 
a  play  may  take  place  without  printing — First  publication  in  Britbh  domin- 
ions essential  to  copyright — ^The  International  Act  of  1852 — ^Translating 
right  protected — Stage  adaptations  and  newspaper  articles  under  the  1852 
Act — ^A  translation,  to  rank  as  such,  must  be  complete — Stage  adaptations 
are  prohibited  by  Act  of  1875 — Act  of  1886  enforces  Berne  Convention — 
Extension  of  translating  right — ^*The  International  Copyright  Acts' — 
Orders  in  Council  issued  under  International  Acts — ^The  House  of  Lords 
BUI. 

The  purpose  of  the  International  Acts. — The  ordinary  protec- 
tion of  the  English  law  is  thus  limited  to  works  which  have 
been  first  published  in  the  British  dominions.  Such  works  are 
regarded  as  English,  and  it  is  part  of  the  national  policy  of 
Great  Britain  to  protect  them,  irrespective  of  the  nationality 
of  their  author.^  They  come  immediately  within  the  sphere  of 
the  English  domestic  law.  Works  published  abroad,  on  the 
other  hand,  do  not  gain  any  protection  in  England  unless 
special  provision  has  been  made  in  their  behalf.  A  series  of 
International  Acts,  however,  has  enabled  the  Crown  to  enter 
into  diplomatic  arrangements  with  foreign  coxmtries,  providing 
for  the  protection  of  foreign  works  in  England  upon  condition 
of  reciprocity.     The  matter  is  now  almost  entirely  regulated 

^  Su*bject  however  to  the  possible  doubt,  provioualy  discussed,  as  to  whether 
residence  at  the  time  of  publication  is  necessary  in  the  case  of  such  foreign 
authors  as  belong  to  countries  with  which  we  have  no  international  agreement  in 
force. 
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by  an  Act  of  1886,  but  parts  of  the  earlier  Acts  of  1844, 1852, 
and  1875  are  still  in  force. 

Act  of  1838  provided  for  Reciprocity. — The  first  Inter- 
national Copyright  Act  was  passed  in  1838.  A  few  years 
after  it  had  been  definitely  laid  down  in  Guichard  v,  Mori^ 
that  if  a  foreigner  first  published  his  work  abroad  it  was 
open  to  anyone  to  reproduce  it  in  England,  even  though  the 
author  had  assigned  the  right  to  publish  in  this  country  to 
some  definite  person,  this  Act  empowered  the  Crown  to 
issue  Orders  in  Council  directing  that  authors  of  books  first 
published  in  a  foreign  country  which  granted  reciprocal  pro- 
tection to  British  books  should  have  copyright  within  the 
British  dominions.  Thus,  like  later  International  Acts,  this 
statute  did  not  extend  English  copyright  indiscriminately  to 
all  alien  authors,  but  only  to  those  belonging  to  countries  with 
which  special  arrangements  had  been  made. 

Act  of  1844  widened  Intematioiial  Protection. — The  Act  of 
1838  was  defective  in  that  it  applied  solely  to  books ;  and, 
moreover,  after  the  enactment  in  1842  of  the  (domestic) 
Literary  Copyright  Act,  which  extended  the  term  of  copy- 
right for  British  works,  it  was  thought  desirable  to  enable 
authors  of  foreign  works  to  gain  the  benefit  of  this  extended 
term. 

Accordingly,  the  Act  of  1838  was  repealed  by  an  Act  of 
1844  (7  Vict.,  c.  12),  entitled  'An  Act  to  amend  the  law 
relating  to  International  Copyright,'  embracing  within  its 
scope  books,  prints,  works  of  sculpture,  and  any  other  works 
of  art  which  should  be  defined  in  Orders  in  Council  issued 
under  the  Act. 

The  new  Act  (sec.  2)  enabled  the  Queen  by  Order  in 
Council  to  direct  that  authors  of  works  first  published  in 
foreign  countries  should  have  copyright  therein  for  any  period 

»  Guichard  V.  Mori  (1831),  9  L.J.  (Ch.)  227. 
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not  exceeding  the  English  domestic  term.  It  provided 
(sec.  19)  that  authors  of  works  first  published  out  of  the 
British  dominions  were  not  to  have  any  copyright  otherwise 
than  under  the  Act.  The  Copyright  Amendment  Act,  1842, 
was  to  apply  to  books  to  which  the  Order  related,  save  so  far 
as  excepted  by  the  Order ;  the  delivery  of  copies  of  foreign 
books  at  the  British  Museiun  and  other  libraries  was  not 
required,  but  a  special  registration  and  delivery  of  one  copy  at 
Stationers'  Hall  was  provided  for.  It  was  enacted  (sec.  18) 
that  nothing  in  the  Act  was  to  be  construed  to  prevent  the 
printing,  publication,  or  sale  of  any  translation  of  any  book 
entitled  to  protection  thereunder. 

In  virtue  of  these  provisions  of  the  Act  of  1844,  a  large 
number  of  Orders  was  promulgated,  and  many  copyright 
treaties  were  made  between  England  and  other  countries  of 
Europe. 

Protectioii  reflued  to  British  Authors  for  works  previously 
Published  abroad. — Two  important  cases  arose  out  of  the  rule 
of  Section  19 — that  no  author  of  a  work  first  published  abroad 
was  to  have  copyright  except  imder  the  Act.  In  the  first — 
Boucicault  V.  DelcLfield  (1863)  ^ — ^the  plaintiff,  a  British  subject, 
first  represented  a  printed  play  of  which  he  was  the  author 
at  New  York,  and  produced  it  in  London  afterwards.  Now 
the  public  performance  of  a  play,  though  not  publication 
imder  the  American  law,  constitutes  publication  in  the  eye 
of  the  English  law.  Accordingly  it  was  held  that  Section  19  of 
the  1844  Act  prevented  the  plaintiff  from  obtaining  copyright 
or  performing  right  in  England,  the  Court  refusing  to  limit 
the  operation  of  the  provision  to  the  case  of  aliens.  This  in 
spite  of  the  fact  that,  as  no  arrangement  for  reciprocal  pro- 
tection then  existed  between  Great  Britain  and  the  United 
States,  it  was  quite  impossible  for  the  plaintiff,  having  already 
^  Boucicault  v,  DeU^fieldf  1  H.  and  M.  697. 
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first  performed  his  play  abroad,  to  fulfil  the  requirements  of 
the  statute. 

According  to  Wood,  V.C.,  *  The  object  of  the  legislature 
seems  to  have  been  in  these  cases  to  secure  in  this  country 
the  benefit  of  the  first  publication,  and  to  extend  to  any  other 
country  the  same  benefit,  only  on  certain  conditions,  namely, 
that  reciprocity  shall  be  afiforded  and  that  the  representation 
shall  take  place  for  the  first  time  in  England,  which  may  be 
published  afterwards  in  another  country.' 

Pnblioation  of  a  Play  may  take  plaoe  without  Printing.— In 
this  case  the  play  had  been  printed  in  America  before  it  was 
performed.  But  a  few  years  later,  in  producing  another  play 
—  The  Shaughraun — in  New  York,  Mr.  Boucicault,  thinking 
perhaps  that  the  printing  was  an  essential  part  of  publication 
within  the  meaning  of  the  International  Act,  took  care  not  to 
print.  The  play  having  been  reproduced  in  England  by 
Chatterton,  Boucicault  brought  an  action  against  him,  but 
was  again  unsuccessful,  the  Court  holding  that  the  case  was 
not  distinguishable  from  Boucicault  v.  Delqfield}  Hence, 
according  to  the  English  view,  publication  may  take  place 
without  either  printing  or  issuing  to  the  public  in  printed 
form. 

First  Publication  in  British  Dominions  essential  to  Copyright 
— These  two  cases  clearly  established  the  rule  that  first 
publication  within  the  United  Kingdom'  is  essential  for  the 
acquisition  of  copyright  in  England,  even  if  the  author  of  the 
work  is  a  British  subject ;  and  this  is  the  state  of  the  law  at 
the  present  time,  except,  of  course,  as  regards  authors  belong- 
ing to  countries  with  which  we  have  copyright  treaties  in 
force. 

Some  doubt,  however,  as  to  whether  first  publication  in 

1  Beueicauh  v.  ChatteHon  (1886),  5  Ch.  D.  267. 
*  Or,  since  1886,  within  the  Britiah  Dominions. 
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this  country  was  required  of  authors  who  were  British  sub- 
jects, was  raised  by  an  obiter  dictum  in  the  case  of  Reid  p. 
Maxwell  (1886).^  Captain  Mayne  Reid  had  written  a  novel 
entitled  The  Finger  of  Fate  for  Messrs.  Ward,  Lock,  and 
Tyler,  the  English  firm.  The  latter  published  it  in  monthly 
instalments  in  The  Boys*  Own  Magazine^  Captain  Mayne 
Reid  retaining  the  copyright.  After  the  first  few  instalments 
had  appeared  in  this  magazine,  the  story  began  to  run  in  an 
American  weekly  paper  called  The  Fireside  Companion^  in 
virtue  of  an  assignment  by  the  author  of  his  American  rights. 
In  the  course  of  time,  the  American  publication  outstripped 
the  English  one,  so  that,  while  the  first  part  of  the  story  first 
appeared  in  England  before  any  instalment  had  appeared  in 
America,  the  story  had  been  completed  in  America  some 
months  before  its  completion  here.  The  novel  as  a  whole 
was  reprinted  in  England  by  Messrs.  Maxwell,  and  published 
by  them  under  the  title  The  Star  of  Empire ;  and  Messrs. 
Ward,  Lock,  and  Tyler,  through  Mrs.  Reid,  the  author's 
representative,  sought  an  injunction  against  the  alleged  in- 
fringement. 

It  was  contended  for  the  defence  that  the  work  had  first 
appeared  in  America,  and  therefore  that  there  never  had  been, 
and  could  not  be,  any  English  copyright  in  it.  The  Vice- 
Chancellor,  however,  granted  the  injunction,  and  he  was 
upheld  by  the  Court  of  Appeal,  the  Judges  considering  that 
the  publication  of  the  first  part  of  a  tale  was  in  effect  the 
publication  of  the  tale  itself,*  and  that,  even  on  the  contrary 
assumption,  the  injunction  was  undoubtedly  right  as  to  the  first 

1  Reid  V.  Maxwell,  T.L.R.  790. 

'  This  view  of  the  law  is  to  some  extent  supported  by  Sec.  19  of  the  Copyright 
Act)  1842,  which  provides  that  the  proprietor  of  a  work  published  in  parts  shall 
be  entitled  to  all  the  benefits  of  registration,  on  entering  in  the  register  the  title 
of  the  work  so  published,  and  the  time  of  the  first  publication  of  the  first  part 
thereof.    Only  the  first  number  of  the  work  was  actually  registered. 
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and  greater  part  of  the  novel,  which  had  in  fact  been  first 
published  in  England. 

They  also  inclined  to  think  that,  even  if  the  work  or  any 
part  of  it  had  first  appeared  in  the  United  States,  the  author 
woidd  not  necessarily  have  been  deprived  of  his  copyright 
in  Great  Britain.  But  in  giving  this  opinion,  they  do  not 
seem  to  have  taken  into  consideration  Sec.  19  of  the  Act 
of  1844,  the  wording  of  which  is  in  direct  conflict  with  it. 
Hence  the  obiter  dictum  has  little  value,  and  may  be  neglected. 
Whatever  the  nationality  of  the  author,  it  is — except  in  cases 
where  the  rules  of  International  Copyright  apply — incum- 
bent on  him  to  make  first  publication  within  the  British 
Dominions.^ 

The  International  Act  of  1862. — After  the  Act  of  1844, 
an  Act  of  1852  was  passed  'to  extend  and  explain  the  Inter- 
national Copyright  Acts  and  to  carry  into  effect  a  Convention 
with  France  on  the  subject  of  copyright.'  A  treaty  had 
lately  been  made  with  France,  and  the  powers  given  by  the 
earlier  Act  were  not  sufficient  to  enable  the  Crown  to  enforce 
it.  This  brought  to  light  certain  defects  in  the  Act  of  1844, 
and  resulted  in  the  making  of  some  important  modifications  of 
the  law  as  laid  down  in  that  statute. 

Translating  Bight  Protected. — The  chief  innovation  effected 
by  the  Act  of  1852  was  in  respect  of  translating  right.  It 
will  be  remembered  that  the  Act  of  1844  expressly  stated 
that  it  did  not  prohibit  the  making  of  translations  from 
protected  foreign  works  ;^  but  the  Act  of  1852  (sec.  2) 
enabled  the  Crown  to  make  provision  for  the  protection  of 

1  Before  the  International  Ck)pyright  Act,  1886,  it  would  have  been  necesaary 
to  read  *  United  Kingdom '  instead  of  *  British  Dominions.* 

*  *  Provided  always,  that  nothing  in  this  Act  contained  shall  be  construed 
to  prevent  the  printing,  publication,  or  sale  of  any  translation  of  any  book 
the  aathor  whereof  and  his  assigns  may  be  entitled  to  the  benefit  of  this  Act.' — 
Act  of  1844,  sec  8. 
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authors  of  foreign  works  against  unauthorised  translations,  for 
a  period  which  was  not  to  exceed  five  years  from  the  publica- 
tion of  a  translation  by  the  author  himself ;  it  being  made 
a  condition  of  protection  that  the  author  shoidd  begin  to 
publish  his  translation  within  one  year  from  the  registration 
of  the  original  work,  and  should  complete  the  publication  within 
three  years  from  that  time  (sec.  8,  sub-sec.  3).  Sec.  4  of 
the  Act  of  1852  extended  the  benefit  of  this  provision  to  the 
performing  right  in  foreign  plays,  which  might  by  Order  in 
Council  be  protected  against  performances  in  translation  for 
a  term  not  exceeding  five  years  from  the  publication  or  repre- 
sentation of  an  authorised  translation ;  here,  however,  a 
condition  that  the  authorised  translation  should  be  published 
within  three  months  from  the  registration  of  the  original  work 
made  the  protection  of  little  practical  use. 

Stage  Adaptations  and  Newspaper  Articles  imder  the  1862  Act 
— The  Act  also  provided  (sec.  6)  that  nothing  in  the  Act 
should  be  so  construed  as  to  prevent  fair  imitations  or  adapta- 
tions to  the  English  stage  of  any  dramatic  piece  or  musical 
composition  published  in  any  foreign  country.  Sec.  7  allowed 
articles  of  political  discussion  appearing  in  foreign  journals  to 
be  re-published  or  translated  on  condition  that  the  source 
whence  they  are  taken  should  be  indicated ;  other  articles 
might  be  reproduced  in  the  absence  of  express  reservation 
of  the  copyright  and  the  translating  right. 

A  Translation,  to  rank  as  such,  must  be  complete. — It  will 
be  seen  that  the  plea  of  ^  fair  adaptation,'  if  made  good, 
formed  a  good  defence  to  any  action  for  infringement  of 
copyright  in  a  protected  foreign  work.  But  in  cases  where 
the  foreign  author  had  not  secured  an  exclusive  translating 
right  under  the  statute,  by  publishing  a  translation  in  Eng- 
lish of  his  work  within  three  months  from  publication,  the 
plaintiff  would  be  imable  to  establish  his  own  title  and  so  on 
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special  plea  of  adaptation  would  be  neceBsary  for  the  defence. 
In  the  case  of  Wood  v.  Chart  (1870),^  the  conditions  on  which 
the  exclusive  translating  right  depended  were  discussed.  In 
this  case  Frou-FroUy  a  French  play,  had  been  duly  registered 
in  England,  It  was  translated  into  English  with  the  author's 
sanction  under  the  title  Like  to  Like,  and  the  translation  was 
also  registered.  The  latter  was  not  a  verbatim  rendering  of 
the  original  play,  but  had  been  altered  to  suit  English  con- 
ditions ;  thus  the  scene  was  laid  in  England,  the  names  were 
changed  to  English  names,  and  the  dialogue  was  modified  in 
certain  respects,  a  number  of  speeches  and  passages  being 
omitted,  especially  in  the  first  act.  Substantially,  however, 
the  play  remained  unchanged  ;  the  defendants  having  made  an 
imauthorised  English  version  of  Frou-Frou  and  performed  it, 
the  plaintiffs,  the  assignees  of  the  original  author,  sought  an 
injunction;  but  this  was  refused,  on  the  ground  that  Like  to 
Like  was  not  a  translation  within  the  meaning  of  Sec.  2  of  the 
Act. 

James,  Y.C,  held  that  it  was  a  condition  of  protection  that 
a  work  which  purported  to  be  a  translation  must  be  in  effect  a 
translation  full  and  complete.  In  the  case  of  dramatic  pieces 
the  publication  of  the  translation  was  required  by  the  statute  to 
take  place  within  three  calendar  months  of  the  registration  of 
the  original  work  ;  and  on  this  provision,  the  Vice-Chancellor, 
comparing  it  with  the  rule  that  for  a  book  the  publication  of 
the  translation  must  commence  within  one  year,  and  be  com- 
pleted within  three  years,  from  registration,  said  :  *  I  do  not 
think  it  is  possible  to  say  that  this  means  that  anything 
which  the  author  shall  sanction  as  a  translation  must  be  pub- 
lished within  three  calendar  months  ;  but  that  the  translation 
which  has  been  authorised  and  sanctioned  by  the  author  shall 
be  published  within  that  time.  .  .  .  What  the  Act  required 

»   Wood  V.  Chart,  10  Eq.  193. 
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for  some  BuJBSicient  reason  .  .  .  when  it  reqXiired  that  a 
translation  should  be  made  accessible  to  the  English  people, 
was  that  the  English  people  should  have  the  opportunity  of 
knowing  the  French  work  as  accurately  as  it  was  possible 
to  know  a  French  work  by  the  medium  of  a  yersion  in 
English.' 

Stage  Adaptations  are  Prohibited  by  the  Act  of  1875. — By 
the  International  Copyright  Act  of  1875  (38  Vict.  c.  12), 
however,  the  Crown  was  empowered,  where  any  Order  in 
Council  was  made  imder  the  International  Copyright  Acts,  to 
direct  that  the  Section  of  the  Act  of  1852  permitting  fair 
imitations  and  adaptations  to  the  English  stage  should  not 
apply  ;  and  such  a  direction  was  in  fact  made  in  the  Order  in 
Council  of  November  28th,  1887,^  which  put  in  force  the 
Berne  Convention  throughout  the  British  dominions.  Never- 
theless, the  rule  laid  down  in  Wood  v.  Chart  is  still  good,  so 
far  as  it  decides  that  a  translation,  in  order  to  gain  protection 
as  such,  must  be  complete  and  literal. 

Act  of  1886  enforces  Berne  Convention. — The  greatest  step 
in  the  development  of  the  English  law  of  copyright  which 
has  taken  place  since  the  passing  of  the  Act  of  1842  is 
undoubtedly  the  International  Copyright  Act  of  1886  (49 
and  50  Vict.  c.  33).  This  empowered  the  Crown  by  Orders 
in  Council  to  adopt  the  Convention,  except  as  to  some  few 
points,  on  which  the  language  of  the  Statute  diverges  from 
that  of  the  Convention.  In  1886  the  Convention  was  signed 
and  the  International  Copyright  Union  was  formed ;  and  in 
November  1887  the  English  Order  in  Council  adopting  the 
Convention  was  issued.  This  Order  came  into  operation 
before  the  end  of  the  year. 

Eztenfdon  of  Translating  Bight — In  respect  of  translating 
right,  the  1886  Act  makes  an  important  extension  of  the 
>  See  Sec.  6  of  the  Order. 
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term  of  protection  given  by  the  Act  of  1852.  It  enacts  that 
the  term  of  translating  right  shall  equal  the  whole  duration 
of  the  right  in  the  original  work,  subject  to  the  proviso  that 
an  authorised  translation  in  English  must  be  published  within 
ten  years  from  the  publication  of  the  original.  This  was  in 
advance  of  the  Berne  Convention  of  1886  (which  gave  only 
a  ten  years'  term),  but  the  Act  of  Paris  has  now  brought 
the  two  sets  of  enactments  into  line. 

<The  International  Copyright  Acts.'— The  Act  of  1886,^  in 
its  preamble,  recites  that  a  draft  International  Convention 
had  been  agreed  to  at  Berne  in  1885,  that  the  Convention 
could  not  be  carried  into  effect  in  the  British  dominions 
without  the  authority  of  Parliament,  and  that  it  was 
expedient  to  enable  the  Queen  to  accede  to  it.  Sec.  1 
refers  to  a  Schedule  in  which  the  International  Copyright 
Acts  of  1844,  1852,  and  1875  are  named,  and  enacts  that 
these  Acts  shall  be  construed  with  the  Act  of  1886,  and 
the  whole  four  together  cited  as  'The  International  Copy- 
right Acts  1844  to  1886.'  Sections  14,  17,  and  18  of  the 
Act  of  1844^  are,  however,  repealed,  together  with  Sections 
1  to  5,  8,  and  11  of  the  Act  of  1852.' 

Accordingly,  it  is  by  the  Act  of  1886  and  the  earlier 
Acts  of  1844,  1852,  and  1875  (so  far  as  these  remain  in 
force),  together  with  the  Orders  in  Council  issued  there- 
under, that  our  international  relations  are  regulated  at  the 
present  day. 

^  For  the  text  and  a  synopflis  of  this  Act  see  Appendix. 

'  Sees.  14  and  17  dealt  with  matters  that  are  merely  formal ;  Bee.  18,  providing 
that  nothing  in  the  Act  shoidd  be  construed  to  prevent  imanthorised  translationB, 
had  already  been  practicaUy  superseded  by  the  Act  of  1875. 

'  Sees.  1  to  6  dealt  with  the  five  years*  copyright  in  authorised  translations 
which  was  provided  for  by  this  Act ;  Sec.  8  stated  the  conditions  and  formalities 
to  be  fulfilled  in  order  that  protection  for  this  term  might  be  gained. 

The  1886  Act  also  repeals  Sec.  12  of  the  Fine  Arts  Copyright  Act  of  1862  so 
far  as  it  *  incorporates  any  enactment  repealed  by  this  Act '  (of  1886). 
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The  following  Acts,  and  parts  of  Acts,  constitute  Hhe 
International  Copyright  Acts,'  as  at  present  in  force  : 

(1)  The  Act  of  1844,  Sections  2  to  13, 15, 16, 19,  and  20. 
Of  these.  Sections  2  to  5  define  the  protection  to  be  given 
under  Orders  in  Council,  applying  the  Literary  Copyright 
Act,  the  Engraving  Copyright  Acts,  the  Sculpture  Copyright 
Acts,  and  the  Dramatic  Literary  Copyright  Act  respectively, 
to  the  various  classes  of  works  protected.  Sections  6,  8,  9, 
11,  and  12  relate  to  registration  and  delivery  of  copies, 
Section  7  to  anonymous  works,  and  Section  10  prohibits  the 
importation  of  foreign  reprints  of  protected  foreign  works. 
Section  13  provides  that  Orders  in  Council  may  specify 
different  periods  for  different  foreign  countries  and  for  different 
classes  of  works.  Sections  15  and  16  define  the  conditions  to 
be  observed  by  the  Crown  in  issuing  Orders  in  Council ; 
Section  19  provides  that  works  first  published  in  foreign 
countries  may  gain  copyright  only  under  the  International 
Acts,  and  Section  20  is  the  definition  clause. 

(2)  The  Act  of  1852,  Sections  6,  7,  9,  10,  and  14.  Of 
these.  Section  6  provides  that  the  Act  shall  not  be  construed 
to  prevent  fair  adaptations  to  the  English  stage,  and  Section  7 
allows  the  conditional  reproduction  of  foreign  newspaper 
articles ;  while  Section  9  prohibits  the  importation  of  pirated 
copies,  Section  10  enacts  that  the  Acts  of  1844  and  1852  shall 
be  read  together,  and  Section  14  declares  that  the  (domestic) 
Engravings  Acts  apply  to  lithographs. 

(3)  The  Act  of  1875,  which  enables  the  Crown,  in  issuing 
an  Order  in  Coimcil,  to  direct  that  Section  6  of  the  Act  of 
1852,  permitting  adaptations  of  foreign  works  to  the  English 
stage,  shall  not  apply.     And 

(4)  The  Act  of  1886,  of  which  practically  the  whole  is  in 
force.     The  details  of  this  statute  are  treated  in  this  chapter. 

It  must  be  noted  that  important  parts  of  the  earlier  Acts 
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are  left  unrepealed ;  it  has,  indeed,  been  necessary  to  make 
reference  back  to  the  Act  of  1844  in  several  important  cases 
that  have  recently  arisen.^  Moreover,  though  the  compre- 
hensive Copyright  Bill  lately  before  the  House  of  Lords 
confers  very  extensive  powers  on  the  Crown  in  connection 
with  the  enforcement  of  the  Berne  Convention  and  the  making 
of  international  arrangements  with  countries  outside  the  Copy- 
right Union,  yet  it  repeals  no  part  of  *The  International 
Copyright  Acts.'  * 

Orders  in  Council  issued  under  International  Acts. — The 
English  Order  in  Council  of  1887,  taking  effect  in  virtue 
of  the  permission  given  by  the  Act  of  1886,  revoked  (sec.  7) 
all  existing  Orders  in  Council,  with  a  proviso  that  such  revoca- 
tion should  not  affect  subsisting  rights.'  The  Order  (sec.  1) 
put  the  Convention  into  force  throughout  the  British  dominions, 
and  (sec.  2)  named  the  countries  to  which  the  Order  was  to 
apply.  The  countries  named  are  those  which  then  constituted 
the  Union;  but  as  new  countries  have  come  in  or  old  ones 
dropped  out,  fresh  Orders  have  been  issued. 

The  House  of  Lords  BilL^The  International  Copyright  Act 
of  1886,  with  the  subsequent  Orders  in  Council,  completes 
English  international  copyright  legislation  up  to  the  present 
time,  but  Bills  based  on  the  Report  of  the  Copyright  Commis- 
sion of  1876,  which  embody  large  alterations  in  the  general 
law  of  copyright,  though  they  make  little  change  in  the  inter- 
national part  of  that  law,  are  brought  before  the  House  of 
Lords  almost  annually. 

^  E.g.  lUhbum  V.  Mollitif  ahead  (1891),  2  Ch.  371 ;  Hanfataengl  v.  Eolkway 
(1893),  2  Q.B.  1  ;  and  Hafifttaengl  v.  American  Tobacco  Co,  (1895),  1  Q.B.  347 ; 
for  which  see  later,  Sec.  4  of  this  Chapter. 

2  See  Sec.  62  of  the  Bill  and  the  Schedule. 

'  Thifl  produced  an  anomalous  result  with  regard  to  the  treaties  in  force  between 
Oreat  Britain  and  various  German  States.  The  revocation  of  the  Orders  in  Council 
enforcing  these  being  merely  a  unilateral  Act,  Germany  regarded  the  treaties 
as  still  subsisting,  and  they  wore  not  denounced  by  that  country  until  1898. 
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SECTION  III. 

COUNTRIES     WEIGH    HAVE    INTERNATIONAL 
ARRANGEMENTS   WITH  GREAT  BRITAIN. 

THE   PRESENT   BASIS    OF   OUR    INTERNATIONAL 
RELATIONS. 

Importance  of  the  Berne  Convention  in  English  law — Discrepancies 
between  English  law  and  Convention — ^England  has  adopted  the  Additional 
Act  of  Paris — But  has  rejected  the  Interpretative  Declaration — ^The 
revised  Convention  regulates  our  international  relations — ^The  provisions  of 
the  Berne  Convention — Each  country  to  grant  its  domestic  rights  to  foreign 
authors — Conditional  translating  right  during  whole  term  of  copyright — 
Conditional  reproduction  of  newspaper  and  magazine  articles — Performing 
right — Adaptations,  arrangements  of  music,  etc — ^The  Vienna  Convention 
with  Austria-Hungary — Resembles  the  Berne  Convention — Relations  with 
United  States — American  autliors  protected  in  England  under  conditions  of 
ordinary  domestic  law — Effect  of  projected  House  of  Lords  Copyright  Bill 
— Berne  Convention  to  be  adopted  without  modification — Extended  treaty- 
making  powers  to  be  conferred  on  the  Crown. 

The  importance  of  the  Berne  Convention  in  English  Law. — As 
has  been  pointed  out,  works  published  in  a  foreign  country 
have  no  immediate  and  direct  claim  to  the  protection  of  the 
English  law.  They  can  gain  copyright  in  England  only  if 
the  country  of  production  happens  to  be  one  to  which  an  Order 
in  Council  made  under  the  International  Copyright  Acts 
applies.  Austria-Hungary  is  the  only  country  outside  the 
International  Union  in  favour  of  which  such  an  Order  has  been 
made  ;  so  the  Berne  Convention  occupies  a  very  large  place  in 
the  account  of  our  international  relations. 

The  Order  in  Council  of  the  28th  November,  1887,  which 
gave  efiEect  to  the  Convention  of  1886  creating  the  Inter- 
national Copyright  Union,  embraced  the  following  eight 
countries : — Belgium,  France,  Germany,  Haiti,  Italy,  Spain, 
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Switzerland,  and  Tunis,^  which,  together  with  Great  Britain, 
formed  the  International  Union  at  its  birth,  Luxemburg, 
Monaco,  Norway,  Japan,  Denmark,  and  Sweden  have  since 
joined  the  Union,  in  the  sequence  in  which  they  are  named,*  and 
in  each  case  an  Order  in  Council  has  been  issued  immediately 
after  the  accession,  for  the  purpose  of  extending  to  the  new- 
comer the  benefits  of  the  Convention.*  Great  Britain  has  thus 
not  been  backward  in  performing  its  treaty  obligations. 

It  must  be  understood  distinctly,  however,  that  the  Berne 
Convention  is  not,  as  such,  part  of  the  law  of  England.  The 
mere  fact  that  it  is  an  international  agreement  to  which  Great 
Britain  is  a  party  gives  it  no  claim  to  rank  as  law.  It  can 
only  do  this  because  and  so  far  as  it  has  been  incorporated  into 
the  statute  law  of  the  land,  i.e.  in  virtue  of  the  International 
Copyright  Act  of  1886,  and  the  Orders  in  Council  issued  there- 
under, 

Disorepancies  between  English  Law  and  Convention. — In  view 
of  the  fact  that  the  Act  of  1886  and  the  succeeding  Order  were 
passed  to  give  efEect  to  the  Convention,  it  is  a  matter  for  regret 
that  it  was  not  possible  simply  to  enact,  in  the  words  of  Sec.  1 
of  the  Order  that  *  The  Convention  .  .  .  shall  .  .  .  have 
full  effect  throughout  Her  Majesty's  dominions,  and  all  persons 
are  enjoined  to  observe  the  same,'  and  to  make  provision  for 
the  enforcement  of  this  declaration,  without  making  those 
substantive  rules  for  international  protection,  which,  in  the 
result,  have  had  the  effect  of  modifying  the  full  force  of  tlie 
Convention. 

The  most  serious  of  the  resulting  discrepancies  is  that,  while 
the  Convention  provides  that  works  shall  not  enjoy  the  protec- 
tion it  affords  in  any  country  after  the  copyright  in  them  has 

1  See  Sec.  2  of  the  Order. 

'  Montenegro  also  joined  the  Union,  in  1893,  but  withdrew  in  1900. 

'  The  Orders  in  Gonncil  relating  to  the  first  five  countries  are  dated  respec- 
tively 10th  Aug.  1888,  15th  Oct.  1889,  Ist  Aug.  1896,  8th  Aug.  1899,  9th  Oct. 
1903 ;  that  for  Sweden  was  issued  on  the  12th  Doc.  1904. 
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expired  in  the  country  of  origin,  the  English  rule  is  that 
foreign  works  shall  enjoy  no  greater  right  or  longer  term  of 
copyright  iJian  is  accorded  to  them  in  their  country  of  origin. 
The  Convention  limits  only  the  duration  of  protection  by  the 
law  of  the  conntry  of  origin ;  the  English  law  limits  both  the 
duration  and  the  content}  Still,  as  a  whole,  the  Berne  Con- 
vention is  substantially  incorporated  into  the  law  of  England.^ 

Snglaad  has  adopted  the  Additioiial  Act  of  Parii,  1896.— 
Great  Britain  accepted  the  Additional  Act  of  Paris,  drawn 
up  by  the  Conference  which  met  in  1896  for  the  purpose  of 
revising  the  Convention,  and  on  7th  March,  1898,  an  Order  in 
Council  was  issued  directing  that  '  The  Additional  Act  to  the 
Berne  Convention  •  .  .  shall,  as  from  the  commencement  of 
this  Order,  have  full  effect  throughout  Her  Majesty's  dominions, 
and  all  persons  are  enjoined  to  observe  the  same.'  The  Order 
in  Council  goes  on  to  name  the  countries  to  which  it  applies. 

Of  the  members  of  the  Union  at  that  time,  Norway  and 
Haiti  alone  are  absent  from  the  list.  Norway  has  not  yet 
accepted  the  Additional  Act,  and  our  relations  with  that 
country  are  therefore  regulated  solely  by  the  original  Berne 
Convention.  Norwegians,  therefore,  are  entitled  to  claim 
throughout  the  British  dominions  only  such  rights  as  were  con- 
ferred by  the  Convention  of  1886.'  The  same  now  applies  to 
subjects  of  Sweden,  which  cotmtry,  in  entering  the  Union 
in  1904,  accepted  the   Convention  without  the  amendments 


^  See  Art.  2  of  the  Convention ;  Sec.  2  (iii.)  of  the  Act  of  1886  ;  and  Sec  3  of 
the  Order  in  Council. 

'  The  Honfle  of  Lords  Copyright  Bill  makee  this  inooiporation  more  complete, 
though  it  IB  noteworthy  that  in  the  Bill  there  are  no  signs  of  an  attempt  to  repeal 
the  present  International  Acts. 

'  The  most  important  change  effected  by  the  Additional  Act  is  the  extension  of 
the  term  of  translating  right  from  ten  years  to  equal  the  whole  duration  of  the 
right  in  the  original  work  (on  condition  that  it  is  exercised  within  ten  years). 
Since,  however,  this  term  of  protection  was  conferred — ^in  advance  of  the  Con- 
vention of  that  time — ^by  the  English  Act  of  1886,  the  benefits  of  which  have 
been  extended  to  Norway,  Norwegians  do  not  lose  much  in  this  respect. 
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effected  by  the  Additional  Act  of  Paris.  Haiti,  however, 
accepted  the  Additional  Act  soon  after  it  had  been  ratified 
by  the  other  countries,  and  on  the  19th  May,  1898,  a  special 
Order  in  Council  was  issued  to  include  Haiti  among  the 
countries  to  which  the  amended  Convention  applies. 

England  has  rejected  the  Interpretative  Declaration. — On  the 
other  hand.  Great  Britain  refused  to  accept  the  *  Int.erpretative 
Declaration '  put  forward  by  the  Conference  of  Paris,  as  it  con- 
flicted with  the  English  domestic  law  in  two  important  respects. 
It  limited  the  meaning  of  '  publication '  to  the  issuing  to  the 
public  in  printed  form,  whereas  in  the  view  of  the  English 
law  the  performance  of  a  dramatic  piece  constitutes  a  valid 
publication  ;  and  it  characterised  the  unauthorised  novelisation 
of  a  play  or  dramatisation  of  a  novel  as  an  unlawful  adapta- 
tion, whereas  in  England  the  dramatisation  of  a  novel  at  least 
is  a  perfectly  lawful  process,^  and  nowhere  in  the  law  is  the 
novelisation  of  a  drama  forbidden.  It  is  most  important  for 
foreign  dramatists  to  note  that  their  unprinted  plays  will  be 
regarded  by  Great  Britain  as  published  so  soon  as  they  have 
been  publicly  performed. 

The  Beyised  ConYcntion  regulates  our  International  relations, 
— As  regards  all  the  countries  of  the  Union  except  Norway, 
then,  the  Berne  Convention,  as  amended  by  the  Additional 
Act  of  Paris,  is  the  basis  of  England's  international  relations. 

^  But  dramatisation  usuaUy  involTes  the  making  of  copies  of  some  part  of  the 
original  work,  which  is  a  breach  of  the  author's  copyright  (or  *  sole  right  of 
multiplying  copies').  A  copy  of  the  drama,  containing  of  course  the  passages 
taken  from  the  work,  has  to  be  made  for  the  Lord  Chamberlain,  and  it  is  usual  to 
make  copies  for  the  perfonners  as  well.  By  proceeding  against  the  dramatist  on 
the  ground  of  *  multiplication  of  copies,'  the  process  of  dramatisation  can  there- 
fore be  stopped.  Thus  in  Warns  v.  Seehohm  (1888),  where  the  defendant  in 
dramatising  Little  Lord  FautUleroy  had  found  it  necessary  to  make  four  copies  of 
his  dramatised  version,  the  plaintiff  obtained  an  injimction. 
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The  Convention  has  already  been  discussed  at  length,  bnt 
it  may  be  well  to  recapitulate  some  of  its  most  important  rules, 
with  special  reference  to  their  effect  upon  the  protection  of 
foreign  works  in  England. 


Thb  Provisions  of  the  Bbrne  Convention. 

Each  Country  to  grant  its  Domestic  Sights  to  Foreign  Authors. 
— Under  Arts.  2  and  3,  Great  Britain  is  obliged  to  give  to 
authors  of  works  published  in  the  other  countries  of  tlie 
Union,  viz.  Belgium,  Denmark,  France,  Germany,  Haiti, 
Italy,  Japan,  Luxemburg,  Monaco,  Norway,  Spain,  Sweden, 
Switzerland,  and  Tunis,  the  same  rights  as  it  gives  to  its  own 
subjects,  irrespective  of  the  nationality  of  the  authors  them- 
selves.^ The  enjoyment  of  these  rights  is  made  subject  to  the 
performance  of  the  conditions  and  formalities  of  the  country 
of  origin  of  the  work  ;  and  where  the  term  in  the  country  of 
origin  is  less  than  the  term  in  the  country  in  which  protection 
is  claimed,  copyright  in  the  latter  country  is  to  expire  when 
it  expires  in  the  country  of  origin. 

Conditional  Translating  Sight  during  the  whole  term  of 
Copyright. — The  rules  as  to  the  protection  of  the  author 
against  translations  are  contained  in  Art.  5  of  the  Convention. 
Under  this  Article,  Great  Britain  and  the  other  Union 
countries  are  bound  to  accord  to  foreign  authors  the  exclusive 
right  of  making  or  authorising  the  translation  of  their  works 
during  the  whole  duration  of  the  copyright  in  the  original 
work,  with  a  proviso  that,  if  in  any  language  an  authorised 
translation  has  not  been  published  within  ten  years  from  the 

'  Under  the  original  Convention,  a  work  published  in  a  Union  country  by  a 
non-Unioniflt  author  was  protected  in  the  other  Union  countries  only  through 
the  publisher,  but  since  the  Additional  Act  of  Fkuris  the  author  can  claim 
protection  in  his  own  name. 
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publication  of  the  original  work,  the  exclusiye  right  of  trans- 
lating shall  lapse  as  regards  that  language.^ 

Conditional  Beproduotion  of  Newspaper  and  Magaone  Articles. 
— Newspaper  and  magazine  articles  are  dealt  with  by  Art.  7 
of  the  Convention,  which  provides  that  such  articles  shall  be  freely 
open  to  reproduction  in  other  periodicals  ;  provided,  however, 
(except  in  the  case  of  articles  of  political  discussion,  news  of 
the  day,  and  miscellaneous  items)  that  the  author  has  not  inserted 
a  notice  prohibiting  such  reproduction.  When  articles  are 
borrowed,  the  source  whence  they  are  taken  must  be  indicated. 

Performing-right  in  Dramatic  and  Dramatico-musical  Works 
is  secured  by  Art.  9  of  the  Convention,  as  also  in  musical 
works  where  a  notice  of  reservation  has  been  given. 

Adaptations,  arrangements  of  music,  and  other  unauthorised 
indirect  appropriations  of  literary  or  artistic  works  are  pro- 
hibited by  Art.  10. 


Thb  Vienna  Convention  with  Austria-Hungary. 

The  Treaty  resembles  the  Berne  Convention. — Austria-Hungary 
does  not  belong  to  the  International  Copyright  Union,  but  it 
has  a  separate  Convention  with  Great  Britain,  entered  into  at 
Vienna  on  the  24th  April,  1893,  which  was  put  into  force  in  the 
United  Kingdom,  most  of  the  Colonies,^  and  India,  by  Orders 
in  Council  dated  the  30th  April,  1894,  the  2nd  February,  1895, 
and  the  11th  May,  1895,  respectively.  This  treaty,  which, 
under  the  first  of  these  three  Orders,  takes  efiEect  as  from  the 
11th  May,  1894,  is  substantially  similar  to  the  Convention  of 
Berne.     Hence  Austrian  and  Hungarian  authors  will  find  their 

'  In  the  original  Convention,  however,  the  author^s  exclusive  right  of  trans- 
lating wa«  limited  to  a  fixed  term  of  ten  years ;  the  role  was  altered  into  the 
above  shape  by  the  Additional  Act. 

<  I.e,  all  except  Canada,  the  Cape  of  Good  Hope,  New  South  Wales,  and 
Ta 
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position  under  the  English  law  approximately  defined  by  the 
rules  laid  down  in  this  chapter  as  to  the  protection  of  Unionist 
authors.  The  Anstro-Hungarian  treaty  is  to  remain  in  force 
for  at  least  ten  years  from  the  exchange  of  ratifications ;  and 
if  it  is  not  denounced  before  the  expiration  of  this  period  of 
ten  years,  it  is  to  continue  in  force  until  the  expiration  of  a 
year  from  the  day  on  which  either  party  shall  have  given 
notice  of  its  intention  to  denounce.^  Ratifications  were  duly 
exchanged  on  the  14th  April,  1894. 


Relations  with  the  United  States. 

American  Authors  Protected  in  England  under  conditions  of 
ordinary  domestic  law. — ^The  United  States  is  notoriously  absent 
from  the  roll  of  the  International  Union.  It  has  steadfastly 
refused  to  protect  works  first  published  outside  its  own  territory. 
Until  quite  recently  it  refused  to  protect  even  works  first  pub- 
lished within  the  States,  unless  their  authors  were  American 
citizens.  But  now,  by  an  Act  of  1891,  it  has  made  provision  for 
a  sort  of  international  arrangement,  under  which  foreign  authors 
can  get  protection  for  works  published  in  the  States.  Great 
Britain  is  one  of  the  countries  that  have  given  to  the  American 
President  the  assurance  required  to  set  up  such  an  arrange- 
ment, ue.  that  it  '  permits  to  citizens  of  the  United  States  of 
America  the  benefit  of  copyright  on  substantially  the  same 
basis  as  its  own  citizens.'" 

This  assurance  involves  no  special  international  protection 
for  American  authors.  It  is  merely  a  declaration,  with  special 
reference  to  American  authors,  of  the  universally  applicable 
rule  of  the  English  domestic  law  relating  to  literary  copyright 
— that  so  long  as  first  publication  of  the  work  is  made  in  the 

*  See  Art.  10  of  the  Convention. 
2  See  Chate  Act,  1891,  sec.  13. 
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British  dominions  an  alien  author  *  is  entitled  to  English  copy- 
right. 

The  American  anthor  of  a  literary  work  is  treated  by 
England  on  the  same  footing  as  a  British  author,  and 
naturally  falls  under  the  ordinary  rule  which  makes  first 
publication  in  the  British  dominions  a  condition  of  protection. 
Moreover,  in  the  case  of  works  of  the  fine  arts,  where  it  is  a 
condition  of  the  English  domestic  law  that  the  author  shall  be 
a  British  subject  or  rOvsident  within  the  dominions  of  the  Crown,' 
the  American  author  (unless  resident)  is  altogether  debarred 
from  protection,  on  this  very  ground.  On  the  other  hand,  a 
British  author  who  seeks  protection  from  the  United  States  is 
required  to  fulfil  the  ordinary  conditions  of  the  law,  which 
involves  the  setting  of  the  type  within  the  United  States. 

The  relations  between  England  and  the  United  States,  there- 
fore, consist  simply  in  an  interchange  of  the  ordinary  domestic 
protection,  and  are  essentially  of  a  different  nature  from  Eng- 
land's relations  with  the  countries  of  the  Copyright  Union  and 
with  Austria-Hungary,  The  American  author  who  has  first 
(or  simultaneously)  published  a  book  in  the  British  dominions 
is  entitled  to  the  ordinary  domestic  copyright.  He  stands  in 
exactly  the  same  position  as  the  English  author  with  regard 
to  the  extent  of  the  protection,  the  formalities  to  be  fulfilled, 
and  all  the  other  incidents  of  copyright.  In  fact,  he  is  a 
British  author, — and  is  treated  as  such, — so  far  as  regards 
such  books.  And,  similarly,  in  order  to  get  protection  for 
works  of  other  classes,  it  is  necessary  for  him  to  satisfy  the 
conditions  of  the  domestic  law  with  regard  to  such  works. 

*  It  18,  however,  not  yet  decided  by  authority  that  in  the  case  of  an  alien 
author  residence  in  the  British  Dominions  at  the  time  of  publication  is  unneces- 
sary ;  but  the  law  probably  stands  thus. 

'  OeUsendorfer  v.  Mendelssohn,  13  T.L.B.  91. 


LL 
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Effect  of  thb  Projected  House  of  Lords  Coptright  Bill. 

Berne    Convention    to    be    adopted    without    modification. — 

Owing  to  the  fact  that  in  England  a  treaty  which  involves 
change  in  the  law  cannot  be  carried  out  without  a  special  Act 
of  Parliament,  the  protection  given  by  Great  Britain  to 
Unionist  authors  falls  short  of,  and  is  at  variance  with,  the 
protection  required  by  the  Convention  in  one  or  two  small 
points  where  the  International  Copyright  Bill  of  1886  has 
failed  to  realise  the  full  intention  of  the  Convention.  The 
recent  House  of  Lords  Copyright  Bill  proposes  to  remedy  tliis. 
After  naming  the  countries  comprising  the  Copyright  Union,* 
it  goes  on  to  adopt  the  Convention  as  a  whole  in  the  fullest 
possible  manner,'  and  to  enable  the  Crown  by  Order  in  Council 
to  make  regulations  for  the  better  carrying  into  efEect  of  the 
Convention,  and  to  modify  the  Convention  in  pursuance  of  any 
further  international  arrangement  that  may  be  made. 

This  latter  power  is  obviously  one  of  considerable  importance 
if,  as  would  seem  to  be  the  case,  it  empowers  the  Crown  to 
enforce  any  further  international  agreements  efifecting  revisions 
in  the  Convention,  without  any  question  as  to  whether  or  not 
such  agreements  conflict  with  the  English  (Jomestic  law. 

The  Bill  defines  the  Berne  Convention,  with  regard  to  all 
the  countries  of  the  Union  except  Norway,®  to  be  the  original 

^  Belgium,  France,  Germany,  Haiti,  Italy,  Japan,  Luxemburg,  Monaco, 
Norway,  Spain,  Switzerland,  Tunis,  and  the  British  Dominions,  with  (now) 
Denmark  and  Sweden. 

'  Sec.  42  of  the  1900  Bill  runs  as  ifoUows:  *His  Majesty  may  by  Order  in 
Council  direct  that  after  a  time  named  in  such  Order  the  Berne  Convention  shaU 
have  the  force  of  law  throughout  His  Majesty's  dominions  with  respect  to  books, 
dramatic  and  musical  works,  and  lectures  published,  performed,  or  delivered  in 
any  foreign  country  of  the  Copyright  Union,  whether  such  publication,  perform- 
ance, or  delivery  has  taken  place  bofoit;  or  takes  place  after  the  date  of  the  Order 
in  Council,  and  all  persons  are  required  to  obey  such  Convention  accordingly. ' 

3  It  is  now  necessary  to  add  Sweden. 
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Convention  of  1886,  as  modified  by  the  Additional  Act  of  Paris, 
and,  with  regard  to  Norway,  to  be  the  original  Convention 
without  the  modification  made  by  the  Additional  Act  of  Paris. 

Extended  Treaty-Making  Powers  to  be  Conferred  on  the  Crown. 
— And,  as  regards  countries  which  do  not  belong  to  the  Inter- 
national Union,  it  is  provided  that  '  His  Majesty,  if  satisfied 
that  due  provision  has  been  made  in  such  State  for  the 
protection  of  books,  dramatic  and  musical  works,  and  lectures, 
•  .  .  published,  performed,  or  delivered  in  His  Majesty's 
dominions,  may,  by  Order  in  Council,  make  such  regulations 
as  may  be  thought  expedient  for  the  protection  in  His 
Majesty's  dominions  of  the  owners  of  copyright  in  corre- 
sponding works  published,  performed,  or  delivered,  in  such 
foreign  State.' 

This  would  seem  to  confer  on  the  Crown  much  more 
extended  powers  of  entering  into  international  relations  than 
those  which  it  possesses  at  present ;  for  hitherto  the  Crown 
has  not  been  able  'to  make  such  regulations  as  may  be 
thought  expedient,'  but  only  to  extend  to  foreigners  the  benefit 
of  the  domestic  and  international  statutes. 
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SECTION  IV. 

FOREIGN   W0BK8  ELIGIBLE  FOB  PBOTEGTION, 

CONDITIONS    UNDEB    WHICH   SUCH    W0BK8    MAY 
GAIN   COPYBIGHT. 

In  England  a  treaty  is  not  an  independent  source  of  law — English 
domestic  Acts  the  measure  of  international  protection — Special  inter- 
national rules  as  to  place  of  publication  and  formalities — English  con- 
ditions of  protection  for  works  published  abroad — Work  must  be  a  *  literary 
or  artistic  work  * — Work  must  be  published  in  Austria,  Hungary,  or  a 
Union  country — Difficulties  connected  with  simultaneous  publication — 
Country  of  origin  defined  to  be  that  which  gives  shorter  term — Simultaneous 
publication  in  England  and  a  non-treaty  country — An  important  foreign 
view  of  simultaneous  publication  in  England  and  America — Constructive 
simultaneity  under  the  Copyright  Bill — Formalities  imposed  on  foreign 
works — The  decision  between  various  sets  of  formalities — Early  Inter- 
national Acts  imposed  special  formalities — Formalities  of  country  of  origin 
alone  now  required — Dictum  that  ordinary  domestic  formalities  are  also 
necessary  overruled — Doubt  whether  domestic  formalities  are  not  required 
for  engravings  and  sculptures. 

In  the  last  Section  we  discussed  the  treaties  and  arrange- 
ments in  virtue  of  which  the  foreign  author  can  claim 
protection  in  England  as  a  matter  of  right.  The  actual  position 
of  a  protected  foreign  author  under  the  rules  of  the  English 
law  must  now  be  considered.  And  in  the  first  place  it  will  be 
well  to  treat  of  those  conditions  and  formalities  upon  which  the 
initial  acquisition  of  copyright  depends.  It  has  already  been 
indicated  that  foreign  authors  who  first  publish  their  works  in 
the  territory  of  the  International  Copyright  Union  are  entitled 
to  protection  in  England.  For  these  the  only  formalities  re- 
quired are  those  exacted  by  the  country  of  origin  of  the  work. 
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Ontside  the  Union,  foreign  authors  can  gain  English  copyright 
only  by  first  publishing  their  (literary)  works  in  the  British 
dominions,  in  which  case  the  ordinary  domestic  law  applies, 
and  protection  will  be  given  upon  fulfilment  of  the  ordinary 
conditions  and  formalities  for  literary  works.  In  the  course  of 
this  Section  the  rules  relating  to  conditions  and  formalities  will 
be  explained  in  detail. 

In  England  a  Treaty  is  not  an  Independent  Source  of  Law. 
— As  England  is  a  party  to  the  Berne  Convention,  the 
Additional  Act  of  Paris,  and  the  Convention  of  1893  with 
Austria-Hungary,  it  is  morally  bound  to  give  efiEect  to  the 
provisions  of  these  agreements.  Practically,  then,  the  protec- 
tion of  foreign  works  in  England  is  regulated  by  the  treaties 
mentioned  ;  but  it  must  be  pointed  out  that  no  one  of  them  in 
itself  would  be  regarded  by  the  English  Courts  as  a  source  of 
law.  They  are  law  in  England  only  in  so  far  as  they  have  been 
made  law  by  Orders  in  Council  taking  efEect  under  the  Inter- 
national Copyright  Acts.  It  is  to  these  statutes  that  we  must 
look  for  ultimate  authority. 

English  Domestic  Acts  the  measure  of  International  Protection. 
— The  measure  of  the  protection  that  works  of  the  favoured 
countries  are  to  receive  is,  with  certain  variations,  the  pro- 
tection of  the  English  domestic  statutes.  The  International 
Acts  do  little  else  than  extend  the  benefits  of  the  domestic  law 
to  certain  works  which  fail  to  satisfy  the  initial  conditions  of 
that  law — in  that  they  have  not  been  first  published  in  the 
British  dominions — and  which  therefore  do  not  fall  immediately 
under  its  protection.  The  copyright  granted  is  that  of  the 
domestic  Acts  ;  the  conditions  imposed  are  those  of  the  Inter- 
national Acts. 

It  may  be  asked  how  it  is  possible  for  Great  Britain, 
fettered  in  this  way  by  the  restraints  of  its  own  domestic  law, 
to  enter  an  International  Union,  or  to  induce  any  other  State 
to  conclude  an  ordinary  treaty  with  it.    The  answer  is  simple. 
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The  Berne  Convention  and  the  Convention  with  Austria- 
Hungary,  as  in  fact  the  majority  o£  international  agreements 
relating  to  copyright,  are  based  on  the  principle  that  authors 
of  works  published  in  the  territory  of  one  of  the  contracting 
States  shall  receive  from  the  others  the  same  rights  as  they 
accord  to  their  own  subjects,  not  the  rights  given  in  the 
country  of  origin  or  any  independent  set  of  rights. 

Such  treaties,  of  course,  contain  other  provisions  as  well, 
some  of  which  specify  the  exact  amount  of  protection  to  be 
given  in  respect  of  certain  classes  of  works  ;  but  the  object  of 
these  is  not  to  fix  a  high  maximum,  but  only  to  state  precisely 
some  definite  rule  for  matters  of  importance.  Hence,  as  a 
general  rule,  even  such  specific  provisions  do  not  come  into 
conflict  with  the  ordinary  English  domestic  law  as  applied  to 
aliens.  But,  where  necessary,  the  International  Acts  have 
made  provision  for  the  modification  of  the  domestic  rules  in 
their  application  to  protected  foreign  authors. 

Special  International  Aules  as  to  place  of  Publication  and 
Pormalities. — In  this  Section  we  have  to  do  with  the  conditions 
which  regulate  the  acquisition  and  enforcement  of  British 
copyright  for  foreign  works.  It  is  a  condition  of  domestic 
copyright  that  the  work  should  be  published  in  the  British 
dominions  ;  and  in  this  respect  it  was  obviously  necessary  to 
make  some  special  rule  for  international  copyright.  This  was 
done  by  the  International  Acts,  which  gave  power  to  the 
Crown  by  Order  in  Council  to  admit  to  protection  works 
published  in  foreign  countries  with  which  it  might  be 
desirable  to  make  international  arrangements. 

As  to  the  formalities  which  have  to  be  fulfilled  before  a 
copyright  which  has  been  validly  acquired  can  be  enforced, 
this  is  a  matter  which  might  conceivably  have  been  left  to  the 
domestic  statutes.  As  a  matter  of  fact,  however,  the  Inter- 
national Acts  contain  special  provisions  concerning  the  formali- 
ties to  be  fulfilled  by  the  author  of  a  foreign  work,  and  the 
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domestic  rules  do  not  apply  even  concurrently  with  these. 
The  principle  which  obtains  at  present  in  England  is  that  no 
formalities  need  be  fulfilled  in  respect  of  foreign  works 
beyond  those  imposed  in  their  country  of  origin. 


English  Conditions  of  Protbction  for  Works 
Published  Abroad. 

Work  miut  be  a  'Literary  or  Artistic  Work.* — ^The  funda- 
mental condition  for  the  acquisition  of  copyright  in  England 
by  a  foreign  work  is  that  the  work  shall  be  one  to  which  the 
International  Copyright  Acts,  with  the  Orders  in  Council  made 
thereunder,  apply.  Such  a  work  must  therefore  be  a  literary 
or  artistic  work  ;  and  it  must  also  be  produced  in  a  country  to 
which  an  Order  in  Council  made  under  the  English  Inter- 
national Act  relates. 

'  Literary  and  artistic  work  '  is  defined  by  the  Act  of  1886 
(sec.  11)  as  including  'every  book,  print,  lithograph,  article  of 
sculpture,  dramatic  piece,  musical  composition,  painting,  draw- 
ing, photograph,  and  other  work  of  literature  and  art  to  which 
the  Copyright  Acts,  or  the  International  Copyright  Acts,  as 
the  case  requires,  extend.'  This  differs  slightly  from  the 
definition  of  Art.  4  of  the  Berne  Convention,^  but  the  dis- 
crepancy is  scarcely  likely  to  cause  any  difficulty  in  practice. 

'  *  Tho  expression  *'  literary  and  artistic  works  **  comprises  books,  pamphlets, 
and  all  other  writings;  dramatic  or  dramatioo-musical  works,  and  musical 
compositions,  with  or  without  words ;  works  of  design,  painting,  sculpture, 
and  engraving ;  lithographs,  illustrations,  geographical  charts ;  plans,  sketches, 
and  plastic  works  relating  to  geography,  topography,  architecture,  or  to  the 
sciences  in  general ;  finally,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode  of  impression 
or  reproduction  whatever.'  The  effect  of  }}  1  and  2  of  the  Closing  Protocol  to 
the  Convention  is  to  add  works  of  architecture,  photographs,  and  choregraphic 
works  to  this  list. 
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If  a  doubt  arises  as  to  whether  any  work  is  a  literary  or 
artistic  work,  it  would,  of  course,  be  decided  by  the  definition 
of  the  English  International  Act  and  not  by  that  of  the  Con- 
vention ;  for  it  must  be  remembered  that,  although  the  Order 
in  Council  of  28th  November,  1887,  puts  the  Convention  in 
force,  the  Order  itself  takes  effect  only  by  virtue  of  the  Act 
of  1886,  and  is  therefore  subject  to  the  limitations  imposed  by 
the  provisions  of  that  Act. 

Work  mnft  be  Published  in  Austria,  Hungary,  or  a  Union  Country. 
— In  order  to  gain  copyright,  the  foreign  literary  or  artistic 
work  must  have  been  produced  in  a  treaty  country,  i.e.  in  one 
of  the  foreign  countries  of  the  Copyright  Union,^  in  Austria, 
or  in  Hungary."  An  author  belonging  to  any  other  country, 
including  the  United  States,  must  publish  his  work  either  first 
or  simultaneously  in  the  British  dominions  or  some  treaty 
country. 

So  long  as  the  work  satisfies  this  condition  of  first  publica- 
tion in  a  treaty  country,  the  nationality  of  its  author'  does  not 
matter.  This  falls  in  with  Art.  3  of  the  Berne  Convention  (as 
revised  by  the  Additional  Act,  1896),  which  extends  the  benefits 
of  that  agreement  to  non-Unionist  authors  for  their  works  first 
published  on  Union  territory,  and  with  Art.  2,  which  deprives 
Unionist  authors  of  protection  for  works  first  published  outside 
the  Union. 

>  Sec.  3  of  the  Order  in  Council  of  1887,  giving  effect  to  the  Beme  Conyention. 

•  Sec.  1  of  the  Treaty  of  1893  with  Austria-Hungary,  put  into  force  by  an 
Order  in  Council  of  30th  April,  1894. 

'  In  this  connection  it  may  be  noted  that  the  Act  of  1886  (sec.  11)  states  that 
*  The  expression  "  author "  means  the  author,  inventor,  designer,  engraver,  or 
maker  of  any  literary  or  artistic  work,  and  includes  any  person  claiming  through 
the  author ;  and  in  the  case  of  a  posthumous  work  means  the  proprietor  of  the 
manuscript  of  such  work,  and  any  person  claiming  through  him  ;  and  in  the  case 
of  an  encyclopaedia,  review,  magazine,  periodical  work,  or  work  published  in  a 
series  of  books  and  parts,  includes  the  proprietor,  projector,  publisher,  or  con- 
ductor. .  .  The  expression  "produced"  means,  as  the  case  requires,  published 
or  made  or  performed  or  represented,  and  the  expression  "  production  "  is  to  be 
construed  accordingly.' 
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Even  under  the  1886  Convention,  if  the  author  of  a  work  pub- 
lished within  the  Union  was  not  himself  a  Unionist  subject,  the 
publisher  of  the  work  could  claim  protection.^  The  Additional 
Act  amended  the  Convention  so  as  to  give  the  author  a  claim 
to  protection  in  his  own  name;  and,  as  a  consequence,  the  Order 
in  Council  of  7th  March,  1898,  which  put  the  Additional  Act 
into  effect,  enacted  that  the  Article  of  the  earlier  Order  which 
limited  the  right  of  action  to  the  publisher  should  cease  to 
apply  to  all  the  countries  of  the  Union  except  Norway.* 


Difficulties  Connbotbd  with  Simdltanbous  Publication. 

Country  of  Origin  defined  to  be  that  which  gives  Shorter 
Term. — When  a  work  is  produced  simultaneously  in  two  or 
more  countries  of  the  Copyright  Union,  for  the  purpose  of 
copyright  it  is  regarded  as  having  been  first  produced  in 
that  one  of  those  countries  in  which  the  term  of  copyright 
in  the  work  is  shortest.'  On  this  point  the  International  Act 
simply  repeats  the  rule  of  the  Berne  Convention.  The  English 
statute  further  adds  that,  where  simultaneous  publication  takes 
place  in  the  British  dominions  and  some  foreign  country  to 
which  an  Order  in  Council  applies,  and  the  latter  gives  the 
shorter  domestic  period,  the  copyright  in  the  British  dominions 

'  Accordingly,  Sec.  4  of  the  Order  in  Council  of  1887,  operating  in  virtue 
of  the  Act  of  1886,  sec.  2  (ii),  provided  that,  in  such  a  case,  the  author 
should  not  be  entitled  to  take  legal  proceedings  in  the  British  dominions  for 
protecting  the  copyright,  but,  for  the  purpose  of  such  proceedings,  the  publisher 
should  be  deemed  to  be  entitled  to  the  copyright,  without  prejudice,  however,  to 
the  rights  of  the  author  and  publisher  as  between  themselves. 

'  '  The  fourth  article  of  the  hereinbefore  recited  Order  in  Council  of  the  28th 
day  of  November,  1887,  shall,  as  from  the  commencement  of  this  Order,  cease  to 
apply  to  the  foreign  countries  to  which  this  Order  extends.'  The  provisions  of 
the  Order  now  extend  to  aU  the  Union  countries,  except  Norway  and  Sweden. 

'  Sec.  3  (i)  of  the  International  Copyright  Act,  1886,  combined  with  Sec.  5  of 
the  Order  in  Council  of  1887. 
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is  to  be  regulated  by  the  International,  not  by  the  domestic, 
Acts.' 

Simultaneous  Publication  in  England  and  a  ITon-Treaty  Country. 
— Where  the  British  dominions  is  one  of  the  places  of  simul- 
taneous publication  for  a  work,  and  a  country  with  which 
Great  Britain  has  no  copyright  treaty — i.e,  any  country  except 
Austria,  Hungary,  and  the  countries  of  the  Union, — is  the 
other,  the  work  has  no  claim  whatever  to  protection  under  the 
International  Acts,  but  it  still  gets  copyright,  in  this  case  imder 
the  domestic  statutes.  And  as  domestic  copyright  is  more 
valuable  in  some  respects  than  international,  a  work  simultane- 
ously published  in  England  and  a  non-treaty  country  may  be 
better  protected  throughout  the  British  dominions,  than  if  the 
foreign  country  were  a  member  of  the  International  Union  or 
had  other  treaty  relations  with  Great  Britain. 

Thus  a  work  simultaneously  published  in  the  British 
dominions  and  the  United  States  of  America  will  receive 
protection  in  the  former  country  for  the  ordinary  English 
period  of  forty-two  years  (or  author's  life  phis  seven  years) ; 
whereas,  if  the  United  States  belonged  to  the  International 
Union,  the  protection  would  be  regulated  by  the  Berne  Con- 
vention, and  would  continue  only  for  the  American  term  of 
twenty-eight  years  (with  a  conditional  extension  for  a  further 
fourteen). 

An  important  Foreign  View  of  Simultaneous  Publication  in 
England  and  America. — The  question  whether  a  work  published 
simultaneously  in  the  British  dominions  and  in  a  foreign  non- 
union country  with  which  England  has  treaty  relations,  will 
be  protected  as  an  English  work  through  the  Copyright  Union, 
was  raised  in  the  German  case  of  Osgood,  Mcllvaine  and  Co. 
V.  Fehsenfeld  (1897)  and  decided  in  the  affirmative.  General 
Lew  Wallace's  novel,  Tlie  Prince  of  India,  was  published 
simultaneously  in  Great   Britain  and  the  United  States.      It 

»  Sec.  3  (ii)  of  the  Act  of  1886, 
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considered  as  a  work  emanating  from  the  United  States,  a  non- 
union country,  this  could  claim  no  protection  under  the  Berne 
Convention  ;  but  the  German  Courts,  regarding  Great  Britain 
as  the  country  of  origin,  accorded  it  international  protection 
against  an  unauthorised  translation.^  If  the  principle  on  which 
this  case  was  decided  is  to  be  adopted  by  the  English  Courts, 
works  published  simultaneously  in  a  foreign  treaty  country, 
e.g.  Austria,  and  a  foreign  country  with  which  we  have  no 
treaty,  e.g.  Russia,  will  be  able  to  claim  the  benefit  of 
the  International  Acts  and  gain  protection  in  England. 
The  publication  in  the  treaty  country  will  vest  the  copy- 
right, and  the  publication  in  the  non-treaty  country  will  not 
vitiate  it. 

Constraotive  Simultaneity  under  the  Copyright  Bill — The  chief 
difficulty  in  all  matters  connected  with  simultaneous  publica- 
tion arises  when  it  is  attempted  to  determine  precisely  what 
the  law  requires  in  order  to  establish  the  simultaneity  demanded. 
The  possibility  of  attaining  a  literally  perfect  simultaneity  in 
two  different  countries  in  infinitely  small '  ;  hence  to  require 
an  astronomically  accurate  correspondence  of  time  in  the  two 
publications  would  be  to  make  the  whole  law  as  to  simultaneous 
publication  a  mere  ideal  system  inapplicable  to  the  actual  facts. 
It  is  with  a  view  to  extending  the  letter  of  the  law  to  meet 
the  needs  of  practical  experience,  that  the  House  of  Lords 
Copyright  Bill  artificially  extends  the  meaning  of  'simul- 
taneously' to  include  any  publication  made  within  fourteen 
days  of  the  actual  first  publication.  The  Bill  provides  that 
'  For  the  purposes  of  this  Act  publication  or  performance  out 


»  See  Le  Droit  d^Autsur,  1898,  p.  45. 

'  The  exact  determination  of  simultaneity,  is  practically  impossible,  as  it  de- 
pends upon  personal  accuracy  and  a  scientific  knowledge  of  local  times  in  different 
longitudes.  If  an  approximately  literal  simultaneity'  (by  the  clock)  is  to  be  pre- 
sen'ed,  the  day  of  twenty-four  hours  is  suggested  as  a  convenient  margin  for 
reckoning,  since  this  represents  the  maximum  difference  of  time  which  can  exist 
at  the  same  moment  in  the  different  places  of  the  world. 
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of  the  United  Kingdom  within  fourteen  days^  after  publica- 
tion or  performance  within  the  United  Kingdom  shall  be 
deemed  to  be  simultaneous,  and  vice  versa.'' 

The  main  object  of  this  enactment  doubtless  has  to  do  with 
the  ordinary  domestic  protection — the  intention  is  to  assure 
this  protection  to  works  (especially  American  works)  published 
in  this  country  within  a  reasonable  interval  of  their  publication 
elsewhere  —but  it  would  have  some  effect  upon  international 
protection  as  well.  It  may  make  it  necessary  for  the  courts 
to  regard  works  as  simultaneously  published  if  they  appear 
in  Great  Britain  within  a  short  space  of  time  before  or  after 
they  have  been  published  in  a  foreign  treaty  country. 

If  this  view  were  adopted,  whether  the  works  in  question 
should  receive  the  ordinary  domestic  protection  or  the  modified 
protection  of  the  International  Acts  and  the  Orders  in  Council 
made  thereunder  would  be  decided,  not  according  to  the  place 
where  in  fact  first  publication  has  been  made,  but  under  the 
rule  that,  of  two  countries  of  simultaneous  publication,  the 
one  which  gives  the  shorter  period  is  to  be  considered  the 
country  of  origin. 


Formalities  Imposed  on  Foreign  Works. 

The  decision  between  variotui  Sets  of  Fonnalities. — If,  then,  a 
literary  or  artistic  work  has  been  first  produced  in  a  foreign 
treaty  country,*  it  possesses  the  essential  characteristics  neces- 
sary to  entitle  it  to  the  benefit  of  the  International  Acts.  But 
Great  Britain,  like  most  other  countries,  imposes  on  its  own 

1  This  period  would  admit  of  a  letter  reaching  England  from  the  United 
States,  and  even  after  the  work  had  been  ^  copyrighted '  at  Washington  there 
would  still  be  time  to  make  the  necessary  publication  in  England. 

*  Either  in  the  foreign  country  alone,  or  simultaneously  in  the  foreign  country 
and  a  foreign  non-treaty  country,  or  simultaneously  in  a  foreig^n  coimtry  and  in 
Great  Britain  (but  in  this  case  only  where  the  foreign  country  gives  a  period  of 
protection  shorter  than  the  English) . 
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works  certain  extrinsic  formalities,  e,g,  registration  and  deposit 
of  copies,  which  have  to  be  fulfilled  before  the  claim  to  copy- 
right can  be  enforced.^ 

Hence  the  question  arises — Should  a  foreign  work  which 
has  a  good  title  to  copyright  under  the  International  Acts 
be  exempted  from  all  formalities  whatever?  Should  it  be  sub- 
jected to  the  English  formalities,  should  it  be  protected  in 
England  as  soon  as  it  has  fulfilled  the  formalities  prescribed  by 
the  law  of  its  own  country,  or,  finally,  should  it  be  made  to 
fulfil  both  the  English  formalities  and  those  of  its  own  country  ? 
There  are  obvious  objections  to  any  course  of  procedure  which 
exempts  the  foreign  work  from  fulfilling  the  requirements  of 
the  law  of  its  own  country  ;  it  would  be  an  anomaly  for  a  work 
which  had  failed  to  gain  copyright  in  its  own  country  to  be 
protected  by  a  foreign  country  under  an  international  arrange- 
ment. Hence  the  choice  lies  between  granting  protection  to  a 
work  on  the  simple  condition  that  it  has  established  its  claim  to 
copyright  before  its  own  law,  and  requiring  of  it  in  addition 
the  English  domestic  formalities.  To  some  extent  the  question 
is  one  of  expediency,  but  according  to  the  best  theory  of  inter- 
national copyright  the  exaction  of  any  other  conditions  than 
those  of  the  country  of  origin  is  out  of  place. 

Early  Intematioiial  Acts  imposed  special  Formalities, — Great 
Britain,  having  adopted  this  view,  requires  in  respect  of  pro- 
tected foreign  works  the  fulfilment  of  no  other  conditions  and 
formalities  than  those  of  the  country  of  origin.  This  has  not 
always  been  so.  The  International  Act  of  1844  contained 
no  requirement  as  to  the  fulfilment  of  the  formalities  of  the 
country  of  origin,  and  it  imposed  certain  special  formalities  of 
registration  and  deposit.  The  registration  had  to  comprise  the 
title,  name  and  abode  of  the  author,  name  and  abode  of  the 

'  In  England  regifltration  is  not  a  condition  of  the  vesting  of  copyright,  but  it 
is  *■  a  condition  precedent  to  suing.*  Deposit  is  not  a  condition  of  oop3rright  at 
aU,  but  simply  an  independent  obligation  enforced  (by  the  Copyright  Acts) 
under  a  separate  penalty. 
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proprietor  of  the  copyright,  and  time  and  place  of  first  pub- 
lication ;  it  differed  from  the  ordinary  domestic  registration 
required  by  the  Copyright  Amendment  Act  of  1842  in  that  the 
latter  comprised  the  name  and  abode  of  the  publisher  instead 
of  those  of  the  author,  and  did  not  include  the  place  as  well  as 
the  date  of  first  publication.  The  deposit  required  was  deposit 
of  one  copy  only.^ 

Formalities  of  Country  of  Origin  alone  now  required. — ^The 
International  Copyright  Act  of  1886,  however,  in  combination 
with  the  Orders  in  Council  of  November  28th,  1887,  and 
April  30th,  1894,  adopting  the  Berne  Convention  and  the 
Convention  with  Austria-Hungary  respectively,  has  had  the 
effect  of  nullifying  the  requirements  of  the  Act  of  1844  as  to 
formalities.  The  Act  of  1886  (sec.  4,  sub-sec.  1)  provides 
that '  Where  an  Order  respecting  any  foreign  country  is  made 
under  the  International  Copyright  Acts,  the  provisions  of 
those  Acts  with  respect  to  the  registry  and  delivery  of  copies 
of  works*  shall  not  apply  to  works  produced  in  such  country 
except  so  far  as  provided  by  the  order.' 

The  Orders  in  Council  do  not  make  any  provision  at  all  for 
the  application  of  the  earlier  enactments  respecting  registration 
and  deposit,  so  that  as  far  as  our  present  international  relations 
are  concerned  these  enactments  may  be  left  out  of  account. 
The  Orders  in  Council  adopt  the  Berne  Convention  and  the 
Austro-Hungarian  Convention  respectively,  and  therefore  the 
rules  as  to  formalities  laid  down  in  these  treaties  apply, 
ue.  works  seeking  international  protection  must  first  fulfil  the 
conditions  and  formalities  of  their  country  of  origin.' 

*  See  the  International  Copyright  Act,  1844,  sec.  6. 

'  The  chief  of  these  provisions  are  contained  in  Sec.  6  of  the  Act  of  1844. 
Sec.  8  of  the  Act  of  1862  makes  some  important  provisions  with  respect  to 
translations,  but  this  Section  is  repealed  by  the  Act  of  1886  (sec.  12). 

3  See  the  Berne  Convention,  Art.  2,  and  the  Austro-Hungarian  Convention, 
Art.  5.  The  provision  (Art.  6,  {  3)  of  this  latter  agreement  that  British  works 
seeking  protection  in  Hungary  most  fulfil  the  formalities  both  of  Great  Britain 
and  of  Hungary,  does  not  concern  us  here. 
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Bietmn  that  ordinary  domestic  formalities  are  also  necessary 
overmled. — Not  long  ago,  a  question  arose  as  to  whether  these 
conditions  and  formalities  of  the  country  of  origin  were  all 
that  were  exacted  in  respect  of  foreign  literary  works,  or 
whether  the  Act  of  1886,  in  doing  away  with  the  formal 
requirements  of  the  earlier  International  Acts,  nevertheless 
left  standing  the  formal  requirements  of  the  domestic  law. 
It  was  argued  that  the  only  efEect  of  the  International  Acts 
was  to  apply  the  domestic  Acts  to  foreign  works — that  the 
domestic  Acts  demanded  the  fulfilment  of  certain  formalities 
— and  that  therefore  the  special  formalities  which  were  formerly 
imposed  by  the  International  Acts  merely  stood  as  conditions 
precedent  to  the  application  of  the  domestic  Acts,  with  tJieir 
own  separate  set  of  formalities. 

In  Fislibum  v.  Hollingshead^  this  somewhat  subtle  view  was 
adopted  by  Stirling,  J.,  who  was  of  opinion  that  foreign  works 
were  bound  to  fulfil  the  requirements  of  the  national,  as  well 
as  those  of  the  international.  Acts  ;  and  that,  after  the  special 
international  formalities  had  been  abolished  by  the  Inter- 
national Copyright  Act,  1886,  the  national  formality  of 
registration  had  still  to  be  fulfilled.  In  this  case,  the  plaintiffs 
had  in  fact  registered  their  work — a  painting — under  the 
Fine  Arts  Copyright  Act,  1862,  and,  as  it  was  held  that  the 
registration  was  valid,  they  would  have  got  the  verdict  in  any 
case. 

The  view  of  Stirling,  J.,  was  dissented  from  by  Charles,  J., 
in  Hanfstaengl  v.  Ilolloway^^  and  over-ruled  by  the  Court  of 
Appeal  in  Hanfstaengl  v.  American  Tobacco  Co.,^  so  that  the 
law  on  the  point  may  now  be  regarded  as  settled  in  the  sense 
that  no  registration  or   deposit  whatever,  except  that  which 


»  Fishhum  V.  Hollingshead  (1891),  2  Ch.  371.     Cf.   CaifseU  v.  Stiff  (1866), 
2  K.  and  J.  279. 
»  Hanfotaenglv,  SoUoway  (1893),  2  Q.B.  1. 
3  ManfttaeHglv.  American  Tobacco  Co.  (1896),  1  Q.B.  347. 
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may  be  prescribed  by  the  law  of  the  country  of  origin,  is 
necessary  for  foreign  literary  works.^ 

Doubt  whether  Domestic  Fonnalities  are  not  required  fbr  &l. 
gravings  and  Sculptures, — With  regard  to  certain  classes  of 
literary  and  artistic  works,  Le.  engravings  and  works  of  sculp- 
ture, the  domestic  law  of  Great  Britain  requires  the  perform- 
ance of  certain  formalities  other  than  the  registration  and 
deposit  which  are  held  to  have  been  abolished  for  foreign 
works  by  the  International  Acts.  As  regards  works  of  sculj)- 
ture,  the  Sculpture  Copyright  Act,  1814,*  requires  that  the 
proprietor  of  the  copyright  shall  cause  his  name  with  the  date 
(probably  the  date  of  first  publication  is  meant)  to  be  imposed 
on  the  sculpture  before  it  is  published.  As  regards  en- 
gravings, a  similar  requirement  is  made  by  the  Engravings 
Copyright  Act  of  1734.^  And  in  Avanzo  v,  Mudie  (1854),*  the 
only  case  which  has  yet  been  decided  on  the  point,  it  was  held 
that  a  French  print,  La  Moisson  Ahondante^  was  not  entitled  to 
protection  under  the  International  Act  of  1844,  since  the  name 
and  date  were  not  imposed  as  provided  by  the  Engravings  Act. 

The  ground  of  decision  in  Hanfstaengl  v,  American  Tobacco 
Co.  was  simply  that,  for  the  case  of  foreign  works,  the  special 
provisions  made  by  the  International  Copyright  Act  of  1844 
with  regard  to  registration  and  deposit  had  superseded,  and 
so  by  implication  repealed,  the  provisions  made  by  the  domestic 
Copyright  Act  of  1842  with  regard  to  registration  and  deposit ; 
and  that  when  the  formalities  prescribed  by  the  Act  of  1844 
were  done  away  with  under  the  Act  of  1886,  the  obligation  to 

^  It  was  undoubtedly  the  intention  of  the  Berne  Convention,  by  Art.  2,  to 
oblige  its  signatories  to  accept  this  principle.  There  was  some  ambig^ty  about 
the  original  wording,  but  this  was  removed  in  1896  by  the  Interpretative 
Declaration  of  Paris.  Great  Britain  was  precluded  from  accepting  the  Declara- 
tion by  the  state  of  its  domestic  law  aa  to  dramatisation,  and  its  view  of 
performance  as  constituting  publication. 

»  54  Geo.  III.,  c.  66,  sec.  1. 

3  SGeo.  IL,c.  13,  sec.  1. 

*  Atatizo  V.  Mudie  (1854),  10  Welsby's  Exchequer  Reports,  203. 
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perform  the  domestic  formalities  did  not  revive.  There  is  no 
very  good  ground  for  supposing  that  the  provisions  o£  the  Act 
of  1844  as  to  the  registration  and  deposit  of  engravings  and 
the  registration  of  works  of  sculpture  were  meant  to  supersede 
the  provisions  of  the  domestic  Acts  requiring  the  imposition  o£ 
name  and  date  on  such  works,  this  being  a  formality  of  a  some- 
what diflEerent  character ;  hence,  in  the  absence  of  decisive 
authority,  the  only  safe  course  is  to  assume  that  this  is  still 
necessary. 


MM 
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SECTION    V. 

CONTENT  OF  THE  PROTECTION  ACCORDED   TO 
FOREIGN  WORKS. 

Translating  right  specially  protected  by  International  Acts — Present  rule 
as  to  translating  right  in  foreign  works — ^Translating  right  under  tlie  Berne 
Convention — Discrepancy  between  English  and  Convention  rule — Lawful 
translations  to  be  protected  as  original  works — Examples  of  distinction 
between  translating  right  and  copyright  in  translations — Calculation  of 
translating  period  for  works  published  by  instalments — ^Adaptations  for 
the  stage — ^Newspaper  and  magazine  articles — Performing  right — ^Educa- 
tional and  scientific  works,  and  chrestomathies — ^Mechanical  musical  instru- 
ments. 

The  protection  accorded  to  foreign  works  which  are  entitled 
to  the  benefit  of  the  International  Copyright  Acts  is  almost 
entirely  that  of  the  domestic  Copyright  Acts,  in  particular  the 
Copyright  Amendment  Act  of  1842.  This  was  secured  as  far 
back  as  1844  by  the  International  Copyright  Act  of  that  year, 
which  provides  for  the  extension  to  foreign  literary  and  artistic 
works  of  '  all  and  singular  the  enactments  of  the  said  Copy- 
right Amendment  Act,'  of  the  Engraving  Copyright  Acts,  of 
the  Sculpture  Copyright  Acts,  and  of  the  Dramatic  Literary 
Property  Act^ ;  and  though  the  Act  of  1844  itself,  and  the 
subsequent  International  Acts,  have  made  sundry  provisions 
with  the  object  of  modifying  in  various  directions  the  incidents 
of  the  protection  resulting  from  this  general  rule,  the  rights 
granted  to  protected  foreign  works  are  still  substantially  the 
same  as  those  granted  to  native  works.     Hence  the  Order  in 

1  See  the  Act  of  1844  (sees.  3,  4,  and  5). 
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Council  of  November  28th,  1887  (sec.  3,  sub-sec.  1),  which 
put  in  force  the  Berne  Convention,  provides  that  '  The  author 
of  a  literary  or  artistic  work  .  ,  .  first  produced  in  one  of 
the  foreign  countries  of  the  Copyright  Union  shall,  subject  as 
in  this  Order  and  in  the  International  Copyright  Acts  1844 
to  1886  mentioned,  have  .  .  .  throughout  Her  Majesty's 
Dominions  the  same  right  of  copyright  as  if  the  work  had 
been  first  produced  in  the  United  Kingdom,  and  shall  have 
such  right  during  the  same  period.' ' 

Translating  Right  under  the  International  Acts. 
Copyright  in  Translations. 

Trandating  Bight  specially  protected  by  Intemational  Acts. — 
In  respect  of  one  matter,  however,  which  concerns  the  sub- 
stance of  the  protection  given  rather  than  its  incidents,  most 
international  statutes  and  treaties  find  it  advisable  to  make 
specific  rules.  This  is  the  subject  of  translating  right.  Speak- 
ing generally,  it  may  be  said  that  a  literary  work  in  its  original 
untranslated  form  makes  little  or  no  appeal  to  the  public  of  a 
foreign  country.  Practically  its  only  chance  of  sale  in  such  a 
country  lies  in  the  publication  of  a  good  and  sufficient  transla- 
tion into  the  foreign  tongue.  Hence  a  foreign  copyright  in  a 
book  is  somewhat  illusory  unless  it  carries  with  it  a  monopoly 
of  the  right  to  translate  ;  and  so  it  comes  about  that  this  right 
to  translate  is  always  regarded  as  of  supreme  intemational 
importance. 

Accordingly  the  English  Intemational  Acts  have  dealt  fully 
with  the  question  of  translating  right  in  protected  foreign 
works.     The  Act  of  1844  gave  no  translating  right ;  indeed, 

*  Thru,  however,  follows  the  proviso  to  the  effect  that  the  author  shall  not  have 
any  greater  right  or  longer  term  of  copyright  in  the  work  than  that  which  he 
enjoys  in  the  country'  of  origin. 
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in  prohibiting  the  copying  of  such  works  in  the  ordinary  way, 
it  was  careful  to  guard  against  any  supposition  that  it  intended 
to  confer  upon  them  any  such  right.^ 

The  Act  of  1852  created  (sec.  2)  a  five  years'  exclusive 
translating  right,  and  was  almost  entirely  devoted  to  regulating 
the  conditions  and  incidents  of  this  right.  The  Act  provided 
(sec.  8)  that,  if  the  author  ^\^shed  to  enjoy  the  full  translating 
right,  he  should  publish  part  at  least  of  his  translation  within 
one  year,  and  the  whole  within  three  years,  of  the  registration 
and  deposit  of  the  original  work. 

Present  Rule  as  to  Translating  Bight  in  Foreign  Works. — 
The  Act  of  1886  (sec.  5)  extended  this  five  years'  translating 
right  to  cover  the  whole  duration  of  the  copyright  in  the 
original  work,  with  a  proviso  that  if  an  authorised  translation 
in  English  had  not  been  produced  within  ten  clear  years  fi-om 
the  publication  of  the  original,  the  right  to  prevent  the  making 
of  other  translations  should  cease.  This  Act  repealed  the 
provisions  of  the  Act  of  1852  with  regard  to  translating  right, 
and  also  repealed  Sec.  18  of  the  Act  of  1844,  freely  per- 
mitting translations  of  foreign  works,  which  had  not  been 
fully  abrogated  by  the  Act  of  1852.^     It  also  enacted  that 

'  Sec.  18  runs :  *  Pro\'ided  alwaj's,  and  be  it  enacted,  That  nothing  in  this  Act 
contained  shaU  be  construed  to  prevent  the  printing,  publication,  or  sale  of  any 
translation  of  any  book,  the  author  whereof  and  his  assigns  may  be  entitled  to 
the  benefit  of  this  Act.' 

*  Sec.  6  of  the  Act  of  1886  runs  as  follows :  *  (1)  Where  a  work  being  a  book 
or  dramatic  piece  is  firat  produced  in  a  foreign  country  to  which  an  Order  in 
Council  under  the  International  Copyright  Acts  applies,  the  author  or  publisher, 
as  the  case  may  bo,  shall,  unless  otherwise  directed  by  the  order,  have  the  same 
right  of  preventing  the  production  in  and  importation  into  the  United  Kingdom 
of  any  translation  not  authorised  by  him  of  the  said  work  as  he  has  of  preventing 
the  production  and  importation  of  the  original  work. 

'  (2)  Provided  that  if  after  the  expiration  of  ton  years,  or  any  other  term 
prescribed  by  the  order,  next  after  the  end  of  the  year  in  which  the  work,  or  in 
the  case  of  a  book  published  in  numbers  each  number  of  the  book,  was  first 
produced,  an  authorised  translation  in  the  English  language  of  such  work  or 
number  has  not  been  produced,  the  said  right  to  prevent  the  production  in  and 
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lawful  translations  should  be  protected  as  if  they  were 
original  works. 

Translating  Bight  nnder  the  Berne  Convention.— These  pro- 
visions of  the  International  Copyright  Act,  1886,  were  in- 
tended to  carry  out  the  requirements  of  the  Berne  Convention, 
Arts.  5  and  6,  Of  these.  Art.  5  confers  on  works  pub- 
lished in  any  country  of  the  Union  an  exclusive  translating 
right  for  ten  clear  years  from  the  publication  of  the  original 
work,  and  Art.  6  provides  that  '  authorised  translcitions  are  to 
be  protected  as  original  works.' 

In  1896,  however,  the  Additional  Act  of  Paris  altered 
Art.  5,  thus  extending  the  period  of  protection  against  the 
making  of  unauthorised  translations  to  cover  the  whole 
diuration  of  the  right  in  the  original  work,  subject  to  the 
proviso  that  '  the  exclusive  right  of  translation  shall  cease  to 
exist  when  the  author  shall  not  have  made  use  of  it  within  a 
period  of  ten  years  from  the  first  publication  of  the  original 
work,  by  publishing  or  causing  to  be  published  in  one  of  the 
countries  of  the  Union,  a  translation  in  the  language  for  which 
protection  shall  be  claimed.' 

The  effect  of  this  amendment  is  to  confer  on  the  author 
an  absolute  right  to  prevent  others  from  translating  his  work 
in  any  language,  during  a  period  of  ten  years  from  publication, 
while  if  during  that  period  he  causes  a  translation  to  be  pub- 
lished in  any  language,  he  gets  a  further  right  to  prevent 
others  from  making  translations  into  that  language^  but  into 
that  language  only,  so  long  as  copyright  subsists  in  the 
original  work. 

importation  into  thu  United  Kingdom  of  <an  unauthonsed  translation  of  such 
work  shall  cease. 

*  (3)  Tlie  law  relating  to  copyright,  including  this  Act,  shiill  api)ly  to  a  law- 
fully produced  translation  of  a  work  in  like  manner  as  if  it  were  an  original  work. 

*  (4)  Such  of  the  provisions  of  the  International  Copyright  Act,  1852,  relating 
to  translations  as  are  unrcjiealed  by  this  Act,  sliall  apply  in  like  manner  as  if 
they  were  re-enacted  in  this  section.' 
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Thus  tlie  author  of  a  French  work  published  In  France 
has  the  exehisive  privilege  of  translating  it  into  any  language 
or  languiiges  during  a  period  of  ten  years.  And  if  during 
that  time  he  has  produced  translations  in,  say,  German  and 
English,  he  will  be  protected  throughout  the  Union,  so  long 
as  his  copyright  in  the  original  work  endures,  against  all 
other  translations  in  German  or  in  English,  though  it  wiU  be 
open  to  anyone  to  come  and  translate  it  into  any  language 
other  than  German  and  English. 

Discrepancy  between  English  and  Convention  Bole. — Now  it 
will  be  seen  that,  under  the  provisions  of  the  English  Inter- 
national Copyright  Act,  1886,  a  man  who  publishes  a  book  in 
a  Union  country  re(^eives  in  England  the  same  monopoly  of 
translating  during  the  period  of  ten  clear  years  ;  but  that  the 
condition  which  regulates  the  extension  of  this  period  to 
equal  the  whole  duration  of  the  copyright  in  the  original 
work  is  under  the  English  law  simply  that  an  authorised 
translation  iji  English  shall  have  appeared  within  the  ten 
years'  period.  If  such  a  translation  has  been  published  before 
this  has  expired,  the  author  is  protected  in  England  against 
all  translations,  in  whatever  language  appearing. 

If  no  translation  in  English  has  been  published,  the  author 
will  not  be  protected  at  all  against  translations  published  after 
the  expiration  of  the  ten  years'  period,  notwithstanding  that 
during  that  time  he  may  have  published  translations  in,  say, 
Italian  and  Spanish,  and  thus  under  the  Convention  have 
gained  a  right  to  call  upon  all  the  countries  of  the  Union  to 
protect  him  against  other  translations  in  those  languages  so  long 
as  copyright  subsists  in  the  original  work.  As  Great  Britain 
has  made  no  attempt  to  bring  the  provisions  of  the  Act  of  1886 
into  line  with  the  revision  of  the  Convention  effected  by  the 
Additional  Act,  there  is  here  a  cbnflict  which,  although  not 
serious,  is  none  the  less  to  be  regretted. 
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The  Act,  however,  not  the  Convention  (except  in  so  far  as  this 
Is  adopted  by  the  Act),  is  the  law  of  England,  and  all  that  can 
be  said  is  that  in  this  respect  England  has  failed  to  place  itself 
in  a  position  to  carrj  out  its  international  duties.  The  English 
rule  seems  to  have  taken  shape  under  the  influence  of  a  desire 
on  the  part  of  the  legislature  to  have  foreign  works  made  acces- 
sible to  the  British  public ;  the  author  was  given  an  opportunity 
to  translate  his  work  into  English,  but  in  default  the  work 
was  thrown  open  to  all  the  translators  in  the  world.  Still,  the 
English  public  benefits  little  even  by  a  translation  in  English, 
if  this  is  published  only  in  a  foreign  country  :  though  such  a 
translation  would  suffice  to  ensiu*e  translating  right  under  the 
International  Act.^  Moreover,  a  certain  section  of  the  British 
public  would  benefit  by  a  translation  in  a  foreign  tongue,  if  the 
translation  were  published  in  this  country  ;  though  in  this  case 
the  statutory  requirements  would  not  be  satisfied. 

Lawfdl  Translations  to  be  Protected  as  Original  Works. — 
It  may  fairly  be  assumed  that  the  intention  of  Art.  6  of  the 
Berne  Convention^  is  carried  out  in  the  English  Act  of  1886 
(Art.  5,  sub-sec.  3),  which  enacts  that '  the  law  relating  to  copy- 
right, including  this  Act,  shall  apply  to  a  lawfully-produced 

*  The  Act  of  1852,  which,  it  will  be  remembered,  gave  a  five  years'  translating 
right  on  condition  that  a  translation  was  produced  within  three  years  of  publica- 
tion, said  nothing  about  the  language  of  the  translation  (though  it  seemed  tacitly  to 
assume  that  it  can  only  be  English),  but  enacted  that  it  must  be  published  in  the 
British  dominions  (sec.  8,  sub-sec.  3).  The  Act  of  1886  says  nothing  as  to  the 
place  of  publication,  but  enacts  that  the  language  must  be  English  (sec.  5,  sub- 
sec.  2).  In  view  of  the  provisions  of  the  earlier  Act  and  of  the  general  policy  of 
the  law  there  is  perhaps  some  possibility  that  the  silence  of  the  Act  of  1886  as 
to  the  place  of  publication  will  bo  construed  into  a  requirement  of  publication 
within  the  British  dominions. 

'  This  provides  that  'Lawful  translations  are  protected  as  original  works. 
Hence  they  enjoy  the  protection  stipulated  for  in  Articles  2  and  3  as  regards  their 
unauthorised  reproduction  in  the  countries  of  the  Union.  It  is  understood  that,  in 
the  case  of  a  work  for  which  the  translating  right  has  fallen  into  the  public 
domain,  the  translator  cannot  oppose  the  translation  of  the  same  work  by  other 
writers.' 
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translation  of  a  work  in  like  manner  as  if  it  were  an  original 
work.'  The  effect  of  this  is  to  give  to  all  translations  lawfully* 
made,  whether  by  the  author  during  his  term  of  exclusive 
translating  right,  or  by  other  persons  after  that  term  has 
expired,^  a  claim  to  protection  in  their  literary  form,  though 
not  in  their  matter,  as  if  they  were  original  works,  for  the 
same  period  as  that  enjoyed  by  original  works  ;  that  is  to  say, 
persons  who  wish  to  translate  the  original  work  are  not  to  be 
allowed  to  go  to  translations  which  have  already  been  made, 
and  simply  copy  them,  but  they  must  go  back  to  the  original 
work  and  carry  out  the  translation  by  their  own  unaided 
efforts. 

Of  course,  so  long  as  the  author's  exclusive  translating 
right  endures,  no  other  person  without  his  permission  can  make 
a  ^  lawful '  translation.  If  the  author  himself,  or  his  licensee, 
has  made  a  translation  during  this  period,  he  is  protected 
against  all  other  translations,  whether  these  are  mere  copies 
of  his  own  or  fresh  translations  from  the  original  work,  so 
long  as  his  exclusive  translating  right  lasts.  After  that  has 
expired,  anyone  is  at  liberty  to  make  a  translation  direct 
from  the  original  work,  but  the  author's  right  in  the  literary 
form  of  his  translation  may  still  subsist,  and,  if  so,  the  author 
will  be  protected  against  servile  copies  of  his  own  translation.' 

Examples  of  distinotioii  between  Translating  Sight  and  Copy- 
right in  TranslationB. — The  interaction  of  these  rules  as  to 
translating  right  and  the  protection  of  translations  may  best 
be  made  clear  by  a  few  examples.  Take  the  case  of  an 
author  who  publishes  a  French  work  in  France  in  1890.  If 
he  publishes  a  translation  in  English  in  any  year  before  1900, 
say  1895,  he  will  be  able,  under  the  Convention,  to  prevent 

^  Wliethcr  or  not  the  work  iU*elf  luis  fsillen  into  the  public  doinaui. 
-  I.e.  for  the  jjeriod  which,  on  the  atwumption  that  the  translation  were  an 
original  work  at  the  time  of  it8  publication,  would  still  be  left  to  nui. 
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any  other  translation  in  that  language  from  being  published 
anjrwhere  in  the  Union  until  his  rights  in  the  original  work 
have  expired,  that  is,  in  England,  until  1 932,  when  forty-two 
years  ^  will  have  passed  from  the  publication  of  the  original 
work.  Even  after  1932,  however,  he  will  be  able  to  prevent 
any  copies  (i.e.  of  the  text)  of  his  own  translation  from  being 
published  in  England  or  elsewhere  until  forty-two  years  from 
the  time  when  his  translation  itself  was  published,  ue,  until 
1937,  though  he  will  have  no  power  to  interfere  with  persons 
who  go  straight  to  the  original  work  and  translate  it. 

If  the  author's  translation,  instead  of  being  a  translation 
into  English,  had  been  a  translation  into  German  or  any  other 
language,  the  same  rules  would  hold  good  under  the  Conven- 
tion, and  ought  also  to  obtain  in  England.  But  here  comes 
in  the  unfortunate  divergence  between  the  Convention  and  the 
English  Act  of  1886  ;  under  the  latter  statute  it  is  part  of 
the  condition  that  the  translation  shall  be  a  translation  in 
English,  so  that  in  England  the  author  loses  his  exclusive 
translating  right  altogether,  unless  he  has  published  a  trans- 
lation in  that  language  before  1 900. 

If  he  has  fulfilled  this  condition,  as  in  the  example  given, 
by  publishing  a  translation  in  English  in  1895,  he  will  be 
protecte<l  in  England  against  all  other  translations  in  any 
language  until  his  copyright  in  the  original  work  expires 
in  1932,  whereas  under  the  Convention  he  has  only  a  right 
to  claim  protection  against  other  translations  in  the  same 
language. 

If  the  original  work  had  been  first  published  in  Norway,*  a 
country  that  is  not  a  party  to  the  Additional  Act  of  Paris,  the 
author's  treaty  rights  would  have  to  be  determined  by  the 

1  For  the  sako  of  simplicity  the  alternative  English  period  of  author's  life  pku 
seven  years  has  heen  disregarded ;  and  so  have  all  complications  which  relate  to 
the  cutting  down  of  the  English  term  by  the  term  given  in  the  country  of  origin. 

'  Or  Sweden. 
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original  Convention  of  1886,  which  only  gave  a  fixed  trans- 
lating right — incapable  of  extension — for  ten  years,  not  by 
the  Convention  in  its  present  amended  form.  In  England, 
however,  the  translating  right  in  the  Norwegian  work  would 
remain  the  same,  as,  like  the  translating  right  given  in  re- 
spect of  works  published  in  other  countries  of  the  Union, 
it  is  defined,  not  by  the  Convention  pure  and  simple,  but 
by  the  International  Copyright  Act  of  1886  (sec.  5),  in  the 
application  of  which  no  difference  has  been  made  between 
Norway  and  other  treaty  countries. 

To  go  back  to  the  first  example,  if  the  author  of  the 
French  work  published  in  1890  had  waited  tiU  after  1900  to 
publish  a  translation  in  English  he  could  not  after  that  year 
prevent  other  persons  from  publishing  a  translation  in  English, 
since  he  has  failed  to  fulfil  the  condition  upon  which  the 
extension  of  his  exclusive  translating  right  to  equal  the  whole 
duration  of  the  right  in  the  original  work  depends.  Hence, 
after  1900,  other  persons  than  the  author  may  translate.  All 
translations  then  made,  even  if  without  the  author's  consent^ 
will  be  'lawfully  made,'  and  will  be  protected  in  all  the 
countries  of  the  Union  in  their  literary  form,  for  so  long  a 
period  as  if  they  were  themselves  original  works,  that  is,  in 
England,  for  forty-two  years  (or  author's  life  plus  seven 
years)  from  publication  ;  during  that  time  no  one  will  be 
allowed  to  copy  their  literary  form,  though  anyone  will  be  at 
liberty  to  make  other  translations  from  the  original,  in  which 
the  same  subject-matter  will  appear  in  a  different  form. 

Calculation  of  Translating  Period  for  works  published  by 
instalments. — With  regard  to  the  period  of  ten  years  which  is 
exclusively  reserved  to  the  author  in  order  to  give  him  time 
to  exercise  his  right  of  making  translations,  the  Convention 
provides  that  for  works  published  by  instalments  the  ten 
years'  period  is  not  to  begin  to  count  until  the  publication  of 
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the  last  instalment.^  The  English  International  Act  of  1886 
(sec.  5,  sub-sec.  2),  however,  makes  the  period  begin  to  count 
separately  for  each  number  from  the  time  of  its  publication. 
Here  again  is  a  slight  divergence  between  the  rule  of  the 
Berne  Convention,  and  international  protection  as  actually 
given  in  England. 

Adaptation,  Performing  Right,  and  other 
Derivative  Rights. 

AdaptationB  for  the  Stage. — There  are  several  matters  besides 
translations,  which  have  been  directly  dealt  with  by  the  Inter- 
national Copyright  Acts.  The  Act  of  1852  by  Sec.  6  expressly 
guarded  against  any  interpretation  of  its  provisions  which 
should  prohibit  fair  imitations  or  adaptations  to  the  Eng- 
lish stage  of  plays  and  musical  works  published  abroad.^  The 
Act  of  1875,  however,  permitted  the  Crown  to  direct  by 
Order  in  Council  that  this  Section  should  not  apply  to  any 
country  or  countries  which  should  receive  the  benefit  of  the 
International  Acts.^      The  Order  in   Council  of  November 

^  In  this  respect  the  Convention  distinguishes  between  works  published  by 
instfihnents,  each  volume  being  incomplete  in  itself,  e.g,  a  serial  story,  and  works 
published  in  series,  where  each  volume  is  complete  in  itself,  though  all  together 
foim  a  connected  whole,  e.g,  the  reports  of  learned  societies.  The  full  text  of 
the  provisions  of  the  Convention  on  this  point  is  ns  follows :  *  For  works  published 
by  instalments  the  period  of  ten  years  docs  not  begin  to  run  until  the  publication 
of  the  last  instalment  of  the  original  work.  For  works  composed  of  several 
volumes  published  at  intervals,  as  well  as  for  reports  or  papers  published  by 
literary  or  learned  societies  or  by  individuals,  each  volume,  report,  or  paper 
is,  with  regard  to  the  period  of  ten  years,  considered  as  a  separate  work.' 
It  will  be  seen  that,  under  the  rule  of  the  English  law,  there  is  no  need  to  make 
such  a  distinction. 

'  ^  Nothing  herein  contained  shall  be  so  construed  as  to  prevent  fair  imitations 
or  adaptations  to  the  English  stage  of  any  dramatic  piece  or  musical  composition 
published  in  any  foreign  country.' 

•  *  In  any  case  in  which  .  .  .  any  Order  in  Council  has  been  or  may  hereafter 
be  made  for  the  purpose  of  extending  protection  to  the  translations  of  dramatic 
pioo<»8  first  publicly  rppresented  in  any  foreign  country,  it  shall  be  lawful  for  Her 
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28th,  1887,  which  put  in  force  the  Berne  Convention,  makes 
8uch  a  direction  bj  Section  6  ;  and  the  Convention  itself 
specially  prohibits  the  making  of  unauthorised  indirect  appro- 
priations of  literary  and  artistic  works,  such  as  adaptations, 
arrangements  of  music,  etc.^  Hence  unauthorised  adaptations 
and  arrangements  of  protected  foreign  plays  and  music  are 
now  illegal  in  England.  Here  again  it  may  be  repeated  that 
England  has  not  accepted  the  Interpretative  Declaration  of 
1896,  which  includes  the  dramatisation  of  novels  and  the 
novelisation  of  dramas  within  the  prohibition  of  the  Conven- 
tion ;  and  in  fact  these  processes  are  not  forbidden  by  the 
English  law. 

Hewipaper  and  Magazine  Articles  are  dealt  with  by  Section  7 
of  the  International  Act  of  1852,  which  section  is  still  in 
force,  being  left  unrepealed  by  the  Act  of  1886.^  It  is 
provided  (1)  that  articles  of  political  discussion  which  may 
appear  in  foreign  newspapers  or  periodicals  may  be  republished 
in  newspapers  or  periodicals  in  this  country,  if  the  source 
whence  they  are  taken  is  acknowledged  ;  (2)  that  other  news- 
paper or  magazine  articles  may  be  republished  or  translated  in 
like  manner,  if  (a)  the  author  has  not  reserved  his  right  by 
express  notice  in  a  conspicuous  part  of  the  paper,  and  (i)  the 
source  is  acknowledged.^ 

Majesty  by  Order  in  Council  to  direct  that  the  sixth  section  of  the  said  Act  shall 
not  apply  to  the  dramatic  pieces  to  whiich  protection  is  so  extended ;  and  there- 
upon the  said  recited  Act  shaU  take  effect  with  respect  to  such  dramatic  pieces 
and  to  the  translations  thereof  as  if  the  said  sixth  auction  of  the  Act  were 
hereby  repealed.' 

'  See  Art.  10  of  the  Berne  Convention. 

^  This  Act  repeals  certain  jiortions  only  of  the  earlier  Acts.  The  Act  of  1886 
and  the  earlier  Acta  of  1844  and  1852  (so  far  as  unrepealed)  are  to  be  read 
together,  and  may  be  cited  as  the  *  International  Cop^Tight  Acts.' 

^  ISection  7  of  the  International  Act  of  1852  runs  thus:  *  Notwithstanding 
anything  in  the  said  International  Copyright  Acts  or  in  this  Act  contained,  any 
article  of  political  discussion  which  has  been  published  in  any  newspaper  or 
periodical  in  a  foreign  country  may,  if  the  source  from  which  the  same  is  taken 
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It  may  fairly  be  assumed  that  serial  novels  appearing  in 
periodicals  do  not  come  within  the  scope  of  this  pennission, 
and  so  are  not  imder  any  circumstances  open  to  reproduction. 
If  this  is  so,  the  English  law  is  almost  in  line  with  the  rule 
contained  in  Art,  7  of  the  Berne  Convention.*  It  is  true  that 
the  Convention  mentions  news  of  the  day  and  miscellaneous 
items,  in  addition  to  articles  of  political  discussion,  as  open  to 
free  reproduction,^  but  these  are  probably  omitted  from  the 
provisions  of  the  English  Act  only  because  they  are  not  re- 
garded as  subjects  of  copyright  by  the  English  domestic  law.' 

be  acknowledged,  be  republiBhed  or  translated  in  any  newspaper  or  periodical  in 
this  country ;  and  any  article  relating  to  any  other  subject  which  has  been  so 
published  as  aforesaid  may,  if  the  source  from  which  the  same  is  taken  be 
acknowledged,  be  republished  or  translated  in  like  manner,  unless  the  author  has 
signified  his  intention  of  preserving  the  Copyright  therein,  and  the  right  of 
translating  the  same,  in  some  conspicuous  part  of  the  newspaper  or  periodical  in 
which  the  same  was  first  published,  in  which  cose  the  same  shall,  without  the 
formalities  required  by  the  next  foUowing  section,  receive  the  same  protection 
as  is  by  virtue  of  the  International  Copyright  Acts  or  this  Act  extended  to 
Books.' 

'  *  Serial  novels  (ronuins-fiuilletans),  including  short  stories,  published  in  the 
newspapers  or  magazines  of  any  country  of  the  Union,  cannot  be  reproduced  in 
original  or  in  translation,  in  the  other  countries,  without  the  authorisation  of  the 
authors  or  their  representatives.  This  applies  equally  to  other  articles  in  ne^'S- 
papers  or  magazines,  when  the  authors  or  publishers  have  expressly  declared  in 
the  newspaper  or  magazine  in  which  they  have  published  them  that  they  forbid 
their  reproduction.  For  magazines  it  is  sufficient  if  the  prohibition  is  made  in 
a  general  manner  at  the  beginning  of  each  number.  In  the  absence  of  pro- 
hibition, reproduction  will  be  permitted  on  condition  of  indicating  the  source. 
No  prohibition  can  in  any  case  apply  to  articles  of  political  discussion,  news  of 
the  day,  or  miscellaneous  items  (notes  and  jottings).' 

'  Whether  the  Convention  requires  indication  of  source  in  these  cases  is  a 
doubtful  point. 

3  In  JTaiter  v,  Suinkopf  (1892),  3  Ch.  489,  however,  it  was  held  that  the 
literary  form  in  which  news  is  conveyed  is  capable  of  copyright.  Moreover, 
news  procured  at  special  expense  has  been  protected  in  its  substance,  e.ff,  in  the 
case  of  Pall  Mall  OazeUe  v.  Evening  Newt  and  others ,  1895,  where  the  Evening 
Netoi  and  other  papers  were  restrained  by  injunction  from  copying  the  scores  of 
an  Australian  cricket  match,  news  of  which  had  been  obtained  by  the  plaintiffs  at 
considerable  cost.  And  the  Copyright  Bill  recently  before  the  House  of  Lords 
provided  for  eighteen  hours'  protection  for  all  news  specially  and  indepen- 
dently obtained. 
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Perfonning  Eight. — Dramatic  and  dramatico-musical  works, 
whether  published  in  the  Union  or  unpublished,  obtain  per- 
forming right  under  the  provisions  of  Art.  9  of  the  Convention. 
This  also  applies  to  musical  works,  but  here  it  is  made  a  con- 
dition of  the  retention  of  the  performing  right  in  pieces  issued 
in  printed  form  that  a  notice  of  reservation  shall  be  placed  at 
the  beginning  of  the  work.  In  this  respect  the  English  law 
is  at  one  with  the  Convention. 

The  rules  of  the  English  domestic  law  relating  to  perform- 
ing right,  which,  in  virtue  of  the  International  Copyright  Acts 
and  the  Orders  in  Council  issued  thereunder,  are  extended  to 
all  works  first  published  (or  performed)^  in  any  country 
of  the  Union,  and  also  to  all  unpublished  works  belonging 
to  Unionist  authors,  are  a  fruitful  source  of  controversy  ; 
but  according  to  the  general  acceptation  they  may  be  stated 
thus  : 

(1)  The  performing  right  in  plays  which  have  been  publicly 
performed,  whether  first  published  in  book  form  or  not,  is 
protected  under  the  Literary  Copyright  Act,  1842  (sec.  20), 
for  a  term  of  forty-two  years,  or  author's  life  plus  seven 
years  (whichever  is  the  longer),  from  the  first  public  per- 
formance.^ 

*  In  the  English  law  performance  is  regarded  as  publication.  On  the  Continent 
and  in  the  United  States,  however,  a  work  is  not  consideitKl  to  be  published  tiU 
it  has  been  issued  to  the  public  in  printed  form.  This  latter  view  has  been 
adopted  in  the  Interpretative  Declaration,  to  which  England  is  not  a  party. 

'  As  to  plays  published  in  book  form  before  public  performance,  it  is  possible 
that  this  period  of  perfonning  right,  like  the  term  of  ordinary  copyright,  begins 
to  run  from  the  day  of  publication  in  book  form ;  for  all  that  the  1842  Act  (sec.  20) 
has  to  say  is  that  the  first  public  representation  or  performance  of  any  dramatic 
piece  or  musical  composition  shall  be  deemed  equivalent  y  in  the  construction  of 
this  Act,  to  the  fiiut  publication  of  any  book;  thus  not  clearly  excluding  the 
view  that,  for  the  purpose  of  calculating  the  duration  of  performing  right, 
issuing  in  printed  form  is  an  altemative  form  of  publication.  The  earlier  Act  of 
1833,  in  conferring  statutory  performing  right  for  the  first  time,  dated  the  per- 
forming right  in  plays  fiiist  published  in  book  form  from  tlie  time  of  such 
publication.    The  whole  subject  is  enveloped  in  doubt. 
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(2)  The  performing  right  in  unperformed  plays  ^  which  have 
not  been  published  in  book  form  is  probably  of  perpetual 
duration  under  an  Act  of  1833.^ 

(3)  The  performing  right  in  musical  compositions  follows 
the  above  rules,  except  that,  where  a  piece  is  published  in 
printed  form,  the  Copyright  (Musical  Compositions)  Act, 
1882,  makes  it  necessary  for  the  composer  to  place  a  notice 
of  reservation  on  every  copy  in  order  to  retain  his  performing 
right. 

(4)  These  rules  have  nothing  to  do  with  the  copyright  in 
the  printed  play  or  piece  of  music,  which  begins  and  ends 
independently.' 

Educational  Works.  ChrestomathieB. — Under  Art.  8  of  the 
Berne  Convention,  it  is  left  to  each  country  to  regulate,  by  its 
domestic  law,  the  question  how  far  the  compilers  of  educa- 
tional and  scientific  works  and  chrestomathies  shall  be  granted 
permission  to  make  borrowings  from  other  copyright  works. 
In  the  English  law  no  such  right  is  recognised ;  though  in 
many  foreign  countries  regard  on  the  part  of  the  State  for 
the  interests  of  science,  literature,  and  education  has  been 
allowed  to  override  the  special  claims  of  the  author,  and  the 
law  permits  takings  of  the  kind  indicated  in  Art.  8  of  the 
Convention. 

Mechaiiioal  Musical  Instruments. — The  manufacture  and  sale 
of  mechanical  musical  instruments  reproducing  copyright  airs 

^  At  first  sight  it  is  difiicult  to  see  why  an  author  should  keep  a  play  unper- 
formed, if  the  performing  right  in  it  is  of  any  value.  It  may  be  suggested 
that  if  no  manager  can  be  found  to  produce  a  play,  even  with  the  author^s 
oonsent,  no  one  is  likely  to  wish  to  produce  it  without  such  consent.  But  it 
must  be  remembered  that  even  a  marketable  play  is  always  written  some  time, 
great  or  small,  before  it  is  actually  perfoimod ;  and  that  in  some  special  cases  the 
interval  may  designedly  be  very  large,  as  for  example  when  a  play  is  written 
early  in  view  of  an  approaching  coronation. 

*  The  Dramatic  Literary  Property  Act,  3  Will.  IV.,  c.  16,  sec.  1. 

*  Cf.,  however,  «.  2  on  previous  page. 
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ie  Bpeciallj  permitted  by  §  3  of  the  Closing  Protocol  to  the 
Convention,  which  provides  that  these  processes  are  not  to 
be  considered  as  infringements.  In  view  of  the  fact  that  this 
Article  was  drawn  up  long  before  the  modern  development  of 
the  manufacture  of  mechanical  musical  instruments, — ^long 
before  the  device  of  making  instniments  with  interchangeable 
parts,  which  enables  an  infinite  variety  of  tunes  to  be  played 
on  one  instrument,  became  generally  known — ^it  has  been 
doubted  whether  such  instruments — or  rather  the  tune-bearing 
and  interchangeable  discs,  rolls,  bands,  and  cylinders  which 
actually  contain  the  air — should  be  included  within  the  ex- 
emption. The  better  opinion,  however,  seems  to  be  that,  as 
there  is  no  express  limitation  of  the  scope  of  §  3  of  the 
Protocol,  they  must  be  included  in  it. 

In  the  English  domestic  case  of  Boosey  r.  Whight^  at  any 
rate,  it  has  been  held  that  the  interchangeable  discs,  etc., 
can  only  be  regarded  as  part  of  the  instrument  to  which  they 
are  adapted,  so  that  it  is  no  infringement  of  the  copyright  in 
the  sheet  music  to  make  or  sell  them.  There  is  nothing  in 
the  Convention,  however,  as  there  is  certainly  nothing  in  the 
English  Law,  to  prevent  the  public  performance  upon  these 
mechanical  instruments  of  musical  airs  in  which  performing 
right  subsists  from  being  regarded  as  an  infringement  of  the 
performing  right;  and  there  is  little  doubt  that  in  England  it 
would  be  so  regarded. 

Hence,  while  the  foreign  composer  has  no  remedy  if  an 
English  manufacturer  chooses  to  make  and  sell  discs,  rolls, 
bands,  or  cylinders  which,  when  inserted  in  their  appropriate 
instruments,  will  reproduce  his  copyright  music,  he  has  a  very 
good  remedy  if  any  piu*chaser  of  such  discs,  rolls,  bands,  or 
cylinders  does  actually  insert  them  and  by  this  means  per- 
forms his  music  in  public. 

>  Buo9t^v.  Whight  (1900),  I  Ch.  122, 
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SECTION  VI. 

DURATION  OF  THE  PROTECTION  ACCORDED   TO 
FOREIGN  WORKS. 

The  period  of  protection  given  in  England  varies  with  the  nature  of  the 
work — Duration  of  international  protection  under  the  Convention — ^The 
English  rule  :  *  No  greater  right  or  longer  term  of  Copyright ' — Result  of 
the  divergence  between  English  Law  and  the  Convention — Remedies  in 
England  not  affected  by  law  of  country  of  origin — Rules  for  foreign 
author  seeking  protection  in  England — Duration  under  the  English  Law — 
The  determination  of  the  country  of  origin — Periods  granted  to  different 
classes  of  works. 

It  is  obvious  that  no  account  of  the  copyright  protection 
given  by  a  country  to  foreign  works  can  be  satisfactory  if  it 
stops  short  with  describing  the  contents  of  the  protection  that 
is  granted,  without  stating  how  long  that  protection  lasts. 
Since,  however,  every  country  in  the  Copyright  Union,  ex- 
cept Haiti,  gives  more  than  thirty  years'  protection,  the  exact 
duration  of  the  protection  given  by  each  State  is  not  a  subject 
of  very  great  international  interest,  for  there  are  compara- 
tively few  works  in  which  after  thirty  years  the  copyright 
remains  of  substantial  value.  Internationally,  the  author,  who 
receives  from  each  country  of  the  Union  the  period  of  pro- 
tection given  to  native  works  (subject  to  the  limitation  that 
it  must  not  exceed  the  period  given  in  the  country  of  origin 
of  the  work),  finds  himself  saddled  with  the  task  of  in- 
vestigating the  domestic  law  of  a  number  of  foreign  nations 
in  order  to  ascertain  the  extent  of  his  rights.  As  regards  the 
nature  of  the  protection   he  gets, — the  infringements  he  is 

NN 
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secured  against, — ^he  may  fairly  take  his  own  law  as  a  guide, 
since  it  is  only  in  details  that  the  actual  contents  of  copyright 
vary  in  the  civilised  countries  of  the  world.  With  duration, 
however,  this  is  not  so ;  for  the  exact  term  of  protection  is 
almost  entirely  an  arbitrary  matter,  and  the  periods  given  vary 
considerably  in  the  different  countries  of  the  Union — ^from  the 
author's  life  plus  80  years  of  Spain  to  the  simple  life  period 
(with  the  alternative  of  40  years)  of  Italy.* 

Period  of  Protection  given  in  England  varies  with  the  nature 
of  the  worlL — In  ascertaining  the  duration  of  his  international 
copyright  in  England,  the  foreign  author  is  especially  likely 
to  become  involved  in  difficulties.  Most  of  the  countries  of 
the  Union,  having  codified  their  law,  give  one  period  of  pro- 
tection to  all  classes  of  copyright  works,  whether  literary, 
artistic,  musical,  or  dramatic.^  In  Great  Britain,  on  the 
other  hand,  the  law  has  been  constructed  piece  by  piece  as 
the  various  classes  of  works  have  established  their  title  to 
recognition,  so  that  there  is  one  Act  for  literary  works,  another 
for  paintings,  drawings,  and  photographs,  another  for  prints 
and  engravings,  and  yet  another  for  works  of  sculpture ;  and 
these  Acts  have  not  yet  been  consolidated  into  a  code.'  As 
a  consequence  the  periods  of  protection  which  these  four 
classes  of  works  receive  differ  considerably  from  each  other, 
and  the  foreign  author  must  be  on  his  guard  against  the 
assumption  that  the  term  of  protection  for  artistic  works  is 
the  same  as  that  which  obtains  for  literary  works. 

*  In  Italy,  after  this  period  has  expired,  there  axe  forty  yeai-8  more  of  what  is 
known  as  the  domaim  public  pay  ant  y  under  which  anyone  may  reproduce  the  work 
at  win,  on  paying  to  the  author  a  royalty  of  five  per  cent,  on  the  published  price 
of  each  copy. 

'  This  statement  does  not  hold  as  regards  performing  right  and  translating 
right,  the  duration  of  which  is  in  many  countries  of  the  Union  not  the  same  as 
that  of  the  ordinary  copyright. 

'  The  House  of  Lords  Ck>pyright  Bill  aims  at  codification ;  but  even  here  there 
is  one  Bill  for  literary  copyright  and  another  for  artistic  cop3rright. 
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Duration  of  International  Protection  under  the  Convention. — 
The  rule  of  the  Berne  Convention  is  that  each  country  shall 
accord  to  the  authors  of  foreign  works  the  same  rights — for 
the  same  period — as  it  gives  to  natives,  subject  to  a  proviso 
that  in  no  country  is  the  term  of  protection  thus  given  to  ex- 
ceed that  which  is  accorded  in  the  country  of  origin  of  the  work.* 

The  English  role :  'Ko  greater  right  or  longer  term  of  Copy- 
right'— Here  however  the  English  Act  of  1886,  no  doubt  by 
inadvertence,  has  departed  from  the  intention  of  the  Convention ; 
for  Sec.  2  (iii)  of  this  Statute  provides  that '  The  International 
Copyright  Acts  and  an  order  made  thereunder  shall  not  confer 
on  any  person  any  greater  right  or  longer  tenn  of  copyright  in 
any  work  than  that  enjoyed  in  the  foreign  country  in  which  such 
work  was  first  produced.'  *  Now  the  object  of  the  Convention 
was  simply  to  limit  the  duration  of  the  international  protec- 
tion in  a  work  by  the  term  of  its  domestic  protection  in  the 
country  of  origin.  It  was  considered,  with  some  reason,  that 
when  a  work  had  ceased  to  enjoy  copyright  in  its  own  country 
its  author  coidd  hardly  expect  to  continue  to  get  protection  in 
foreign  countries  under  an  international  agreement.  The 
English  statute,  however,  by  its  employment  of  the  phrase 
*  greater  right  or  longer  term  of  copyright '  limits  the  protection 

*  Art.  2  :  *  Authors  belonging  to  one  of  the  countrios  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy  in  the  other  countries,  for  their  works,  whether 
unpublished  or  published  for  the  first  time  in  one  of  those  countries,  the  rightn 
which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives.  The 
enjoyment  of  these  rights  is  subjected  to  the  accomplishment  of  the  conditions 
and  formalities  prescribed  by  the  law  of  the  country  of  origin  of  the  work ;  it 
cannot  exceed,  in  the  other  countries,  the  duration  of  the  protection  granted  in  the 
said  country  of  origin.  The  country  of  first  publication  or,  if  that  publication 
takes  place  simultaneously  in  several  countries  of  the  Union,  that  one  of  them  in 
which  the  shortest  period  of  protection  is  granted  by  law  is  considered  to  be  the 
country  of  origin  of  the  work.  For  unpublished  works,  the  country  to  which  the 
author  belongs  is  considered  to  be  the  oountry  of  origin  of  the  work.  Poethu- 
mouB  works  are  included  among  the  works  protected.' 

'  This  wording  is  repeated  in  Sec.  3  of  the  Order  in  Council  of  28th  Nov., 
1887,  putting  in  force  the  Convention. 
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which  a  foreign  work  may  receive  in  England  by  the  domestic 
law  of  its  country  of  origin,  not  only  in  respect  of  duration, 
but  also  in  respect  of  the  contents  of  its  copyright, 

Besnlt  of  the  Divergence  between  English  Law  and  the  Con- 
vention.— So  that,  for  example,  if  the  law  is  construed  strictly, 
musical  and  dramatic  works  first  published  in  Japan  or  Luxem- 
burg cannot  claim  performing  right  in  this  country,  because 
Japan  and  Luxemburg  give  no  performing  right  to  their  own 
works ;  and  literary  works  first  published  in  Germany  are 
subject  to  the  appropriation  of  fragments  at  the  hands  of 
compilers  of  English  scientific  or  educational  works,  because 
the  German  domestic  law  recognises  a  large  liberty  of  extract 
in  favour  of  independent  scientific  works  and  '  collections  con- 
taining works  of  a  considerable  number  of  authors  and  specifi- 
cally intended  for  use  in  churches  or  schools,  or  in  education, 
or  for  some  special  literary  purpose.'  ^ 

Bemedies  in  England  not  affected  by  law  of  country  of  origin.— 
It  has  been  decided  by  Kekewich,  J.,  in  the  case  of  Bascket  v, 
London  Illustrated  Standard  Co,  (1900),*  that  the  rule  of  the 
International  Act  does  not  extend  to  remedies,  so  that,  where 
the  foreign  work  enjoys  in  its  country  of  origin  rights  of  the 
character  claimed  in  the  English  Courts,  it  does  not  matter 
whether  the  remedy  sought  is  or  is  not  one  which  might  be 
obtained  in  the  country  of  origin.  In  this  case  an  injunction 
was  granted  against  the  infringement  by  an  English  paper  of 
a  number  of  pictiu'es  and  photographs  which  had  appeared 
in  a  French  publication  entitled  La  Panorama ;  and  the 
Coiu't,  in  inflicting  penalties,  held  that  these  must  be  assessed 
on  the  English,  not  on  the  French,  scale.  In  delivering 
judgment  Kekewich,  J.,  said  :  '  The  principle  is  shortly  this, 
— A  man  cannot  sue  here  in  respect  of  a  work  published  in 

*  See  Sec.  19  of  the  German  Literary  Copyright  Act  of  19th  June,  1901. 
»  BaseJiet  v.  Londtm  lUustraied  Standard  Co.  (1900),  1  Ch.  73. 
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the- country  of  origin, — in  this  case  France, — ^unless  he  proves 
that  he  is  entitled  to  protection  in  that  country  of  origin  ; 
and,  rice  versd^  a  man  cannot  sue  in  France  in  respect  of  a 
work  published  in  England  unless  he  proves  to  the  satisfaction 
of  the  French  Court  that  he  is  entitled  to  sue  in  England 
as  the  country  of  origin.  But  it  is  a  very  large  step  beyond 
that  to  say  that,  the  right  to  sue  once  admitted,  the  plaintiff 
is  to  have  no  other  remedies  in  the  country  in  which  he  sues 
than  he  would  have  in  the  country  of  origin.  Can  it  be 
contended  that,  sitting  here  as  an  English  judge,  I  am  only  to 
apply  the  remedies  of  the  French  Coiu-t,  and,  f>ice  versa^  that 
the  French  Court  can  only  grant  English  remedies,  however 
out  of  place  and  inapplicable  in  that  jurisdiction  ?  ' 

Boles  for  foreign  author  seeking  protection  in  England. — The 
position  of  the  foreign  Unionist  author  who  seeks  protec- 
tion in  England  is  therefore  this :  He  must  first  satisfy 
himself  that  under  the  law  of  the  country  in  which  his 
work  was  first  published,  he  has  a  good  right  of  the  kind 
which  he  is  about  to  claim,  and  that  that  right  has  not  yet 
expired  in  the  country  of  origin ;  he  must  further  ascertain  ^ 
that  such  a  right  is  recognised  by  the  English  law,  and  still 
subsists  in  England.  It  is  not  quite  clear  whether  he 
must  also  make  sure  that  the  act  complained  of  is  an 
infringement  under  the  law  of  the  country  of  origin,  as 
well  as  under  the  English  law.  At  any  rate,  when  his 
right  to  redress  is  established,  he  can  go  to  the  English 
Courts  and  demand  any  suitable  remedy  of  the  English 
law.  In  other  words,  the  foreign  author  cannot  assert  in 
England  any  rights  of  which  he  is  not  in  present  enjoyment 
in  his  country  of  origin,  but  all  rights  which  he  does  so 
enjoy,  and   which   exist   under   the    English   domestic    law, 

*  I.e.  by  consulting:  tho  Englinh  domofltic  law  as  modified  by  the  International 
AcIh. 
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he  can  make  good  in  the  English  Courts  by  the  ordinary 
means  of  process. 

Duration  under  tlie  EngUflh  Law. — As  to  duration,  both 
imder  the  Convention  and  under  the  English  International 
Acts,  the  foreign  author's  copyright  in  England  cannot  last 
longer  than  in  the  country  of  origin.  In  effect,  what  the 
foreign  author  gets  in  England  is  the  period  given  in  the 
country  of  origin  or  the  ordinary  English  period,  whichever  is 
the  shorter. 

In  theory,  the  term  of  protection  given  to  copyright  works 
in  England  is  shorter  than  that  given  in  any  other  country  of 
the  Union  ^  except  Italy  :  so  that  in  general  it  may  be  said 
that  the  limitation  of  the  English  term  by  that  of  the  country 
of  origin  cannot  apply.  As  a  rule  the  foreign  author  will 
receive  the  ordinary  English  term.  In  practice,  however,  some 
difficulty  is  caused  by  the  fact  that  the  English  law,  imlike 
that  of  any  other  Union  country  except  Italy  and  Haiti,  offers 
an  alternative.  That  is,  to  confine  oiu-self  for  the  moment  to 
literary  copyright,  protection  is  given  either  for  the  author's 
life  plus  seven  years,  or  for  forty-two  years  from  publication, 
whichever  is  the  longer.  The  usual  period  of  protection  in 
foreign  countries  of  the  Union  is  life  plus  fifty  years,  which 
cannot  imder  any  circiunstances  fall  short  of  the  English 
period.  Where  this  is  so  there  is  no  trouble ;  but  in  Gertnany, 
Japan,  and  Switzerland  copyright  endures  for  the  author's  life 
2)lus  thirty  years,  without  any  alternative  period.  It  is  easy 
to  see  that  whether  this  term  is  actually  shorter  or  longer 
than  the  English  term  depends  entirely  upon  how  long  after 
publication  the  author  lives.  If  he  dies  within  twelve  years 
after  publication,  the  English  period  is  worth  more  than  the 
German  ;  if  not,  the  latter  is  the  more  valuable.  In  any 
case,    the   nile  of  the  Convention  and  of  the  English  Acts 

'  For  tho  periods  given  in  these  other  countries,  see  tabic  in  Appendix. 
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18  clear  enough — the  author's  rights  are  to  cease  in  England 
immecliately  upon  their  expiration  in  the  country  of 
origin. 

The  Determination  of  the  Conntry  of  Origin. — In  view  of  the 
part  played  by  the  law  of  the  country  of  origin  in  deciding 
the  nature  and  extent  of  the  protection  accorded  in  England 
to  foreign  works,  with  the  conditions  and  formalities  to  be 
fulfilled,  the  determination  of  the  country  of  origin  is  obyiously 
a  matter  of  great  importance.  For  all  ordinary  purposes,  the 
definition  of  the  country  of  origin  as  the  country  of  first 
publication  states,  in  almost  truistic  form,  the  principle  which 
is  to  be  applied,  while  the  rule  of  the  Convention  that  for 
unpublished  works  the  country  of  origin  is  the  country  to 
which  the  author  belongs  is  likewise  simple  enough.  But 
what  when  a  work  is  published  simultaneously  in  two  or  more 
foreign  countries  of  the  Union,  or  in  Great  Britain  and  one  or 
more  of  such  foreign  countries  ?  In  this  case,  as  has  already 
been  stated,  the  country  which  gives  the  shortest  domestic 
period  is  treated  as  the  country  of  origin,^  both  by  the  Con- 
vention and  by  the  English  Order  in  Council  of  28th  Nov., 
1887,  which  in  this  respect  supplements  the  International 
Copyright  Act,  1886.* 

Where  the  question  lies  between  Great  Britain  and  a 
foreign  treaty  coimtry,  and  by  the  application  of  this  rule  the 
foreign  country  is  the  country  of  origin,  the  work  is,  for  all 
purposes  of  English  copyright,  to  be  deemed  a  foreign  work, 
not  a  British  one,  and  to  get  only  the  protection  of  the  Inter- 
national, not  that  of  the  domestic,  Acts.' 

*  For  the  discuBsion  of  a  number  of  difficulties  connected  with  the  determina- 
tion of  the  country  of  origin  in  certain  cases  of  simultaneous  publication,  sec 
Part  III.,  Chap,  iii.,  sec.  3. 

'  8ee  Art.  2,  }  3,  of  the  Convention,  Sec.  6  of  the  Order  in  Council,  and 
Sec.  3  (i)  of  the  International  Act. 

'  See  Sec.  3,  sub-sec.  2  of  the  International  Copyright  Act,  1886.  This  is  in 
accordance  with  the  Convention. 
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Periods  granted  to  different  classes  of  works. — ^The  foreign 
author  must  be  guided  by  the  above  rules  in  determining  how 
far  he  is  entitled  to  the  periods  of  protection  granted  by  the 
English  law^  to  the  various  classes  of  domestic  works.  These 
periods  are  as  follows  : — 

(1)  Unpublished  works  receive  perpetual  protection — ^but 
it  is  to  be  remembered  that  in  England  the  public  performance 
of  a  play  or  of  a  piece  of  music  counts  as  publication.* 

(2)  For  works  published  in  the  lifetime  of  the  author  the 
following  periods  of  protection  apply  : 

(a)  Literary  works — ^the  author's  life  plus  seven  years,  or 

forty-two  years,  whichever  is  the  longer.' 

(b)  Paintings^  drawings^   and  photographs — the  artist's 

life  plus   seven   years,   without   any   alternative 
period.^ 

(c)  Engravings  and  prints — twenty-eight  years  from  pub- 

lication.* 

{d)  Works  of  sculpture — ^fourteen  years  from  publication, 
with  a  prolongation  for  a  further  term  of  fourteen 
years  if  at  the  end  of  the  first  term  the  sculptor  still 
lives  and  has  kept  the  copyright  in  his  own  hands.® 

(e)  Plays  and  pieces  of  music  are  protected  against  un- 
authorised reprinting  for  forty-two  years,  or  the 
author's  life  plus  seven  years,  whichever  is  the 
longer,  dating  from  publication  in  literary  form  ; 
they  are  protected  against  unauthorised  perform- 
ance for  the  same  period,  but  in  this  case  the  term 


^  These,  with  the  Acts  upon  which  they  depend,  are  tabulated  in  the  Appendix. 

*  Sec.  20  of  the  Literary  Copyright  Act,  1842. 
3  Sec.  3  of  the  Ck)pyright  Act,  1842. 

*  Sec.  1  of  the  Fine  Arte  Copyright  Act,  1862. 

*  Sec.  6  of  the  Engravings  Copyright  Act,  1766. 

^  Sees.  2  and  6  of  the  Sculpture  Copyright  Act,  1814, 
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dates  from  the  first  public  performance,^  If  never 
printed,  their  copyright  is  perpetual ;  if  never 
publicly  performed,  their  performing  right  is 
perpetual.* 
(/)  Translations^  lawfully  produced,  are  protected  in 
their  text  as  original  works.'  Foreign  original 
works  are  protected  against  all  unauthorised  trans- 
lations for  ten  years  from  publication ;  and  if  by 
the  end  of  that  time  the  author  has  caused  a  full 
translation  in  English  to  be  published,  the  protec- 
tion continues  until  the  expiration  of  the  copy- 
right in  the  original,^  after  which  the  author's 
translation'^  may  still  enjoy  protection  in  its  text 
for  so  long  a  period  as  remains  of  the  term  which 
it  would  have  enjoyed  if  it  had  really  been  an 
original  work.* 
(3)  Posthumous  literary  works  are  protected  for  forty-two 
years  from  publication.^     There  is  no  express  rule  laid  down 

'  Sec.  20  of  the  Copyright  Act,  1842.  It  has  heen  suggested  that  the  performing 
right  in  dramatic  and  musical  works  is  lost  altogether  if  they  are  published  in  book 
form  before  they  have  been  performed,  but  this  yiorw  is  almost  certainly  incorrect. 

'  The  accepted  views  are  adopted  in  the  text,  but  they  are  very  much  subject 
to  doubt.  According  to  a  theory  which  has  considerable  plausibility,  the 
respective  periods  of  performing  right  and  of  copyright  both  begin  to  run  from 
the  same  date,  viz.,  that  of  first  publication  in  book  form  or  first  performance, 
whichever  takes  place  the  earlier. 

'  Sec.  5  (iii)  of  the  International  Copyright  Act,  1886.  Though  the  rest  of 
Sec.  6  relates  solely  to  foreign  works,  there  is  nothing  to  show  that  the  protection 
of  Sub-sec.  3  is  limited  to  translations  of  such  works. 

*  Sec.  5  (i),  (ii)  and  (iv). 

'  Or  translations  :  they  may  be  done  in  various  languages. 

*  This  remainder  may  in  practice  be  nothing,  i,e.  where  the  author  does  the 
translation  himself  and  lives  more  than  thirty-five  years  after  the  publication  of 
the  translation,  in  which  case  his  rights  in  the  original  work  (including  his  right 
to  prevent  other  translations  from  being  made)  and  his  right  in  his  translation 
(i.e,  the  right  to  prevent  copies  of  that  particular  version  from  being  made)  will 
expire  together,  seven  yean  after  his  death. 

^  Sec.  3  of  the  Copyright  Act,  1842 — in  effect  this  merely  amounts  to  a  state- 
rnent  of  the  f^ct  that  when  the  author  dies  before  his  work  is  published,  the 
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as  to  the  other  classes  of  posthumous  works,  but  no  doubt, 
mutatis  mutandis^  the  ordinary  periods  of  protection  apply .^ 

period  of  forty-two  years  from  publication  ia  always  longer  than  the  altematiTe 
of  life  plus  seven  years. 

^  Thus,  paintings,  drawings,  and  photographs,  who&eTer  published,  cease  to  be 
protected  seven  years  after  the  artist's  death— and  therefore  if  not  published 
within  seven  years  from  that  event  will,  when  they  are  published,  get  no  pro- 
tection at  all.  Engravings  and  prints  are  protected  for  twenty-eight  years  from 
publication,  and  it  does  not  matter  whether  publication  is  made  before  or  after 
the  artist's  death.  Posthumous  works  of  sculpture  are  protected  for  fourteen 
years  from  publication,  and  cannot  in  any  case  satisfy  the  conditions  upon  which 
the  prolongation  of  protection  for  a  further  term  of  fourteen  years  depends. 
Performing  right,  when  it  exists  in  published  works,  will  follow  the  rules  of 
literary  copyright  as  to  duration ;  and  the  same  may  be  said  of  the  copyright  in 
the  text  of  translations.  Unpublished  works  of  aU  classes,  whether  the  author 
is  alive  or  not,  get  perpetual  protection. 
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SECTION  vn. 

INFRINGEMENTS  AND    REMEDIES   IN   RESPECT  OF 
FOREIGN  WORKS. 

pjuglish  Courts  will  not  issue  injunctions  to  operate  in  foreign  countries 
— Different  kinds  of  infringements — Seizure  by  customs  officers — Customs 
requirements  for  seizure — Penalties  for  unlawful  imjwrtation  ;  injunctions 
— Remedy  against  unlawful  reprinting  by  injunction,  and  by  action  for 
damages  and  delivery  of  copies — Rules  of  procedure  for  tbe  foreign 
author. 

As  the  author  of  a  protected  foreign  work  gets  in  England 
no  greater  rights  than  those  which  he  enjoys  in  the  country  of 
origin,  it  may  be  supposed  that  no  act  can  be  regarded  as 
an  offence  against  his  English  copyright  unless  it  would 
constitute  an  offence  under  the  law  of  the  coimtry  of  origin 
if  it  were  committed  in  that  country.  In  this  view,  before 
he  can  make  out  a  good  title  to  the  remedies  of  the  English 
Courts,  the  foreign  author  will  have  to  show  that  the  act 
he  complains  of  is  regarded  as  an  infringement  both  by  the 
English  law  and  by  the  law  of  the  coimtry  of  origin.^ 

English  Coiui4i  will  not  iuue  Ipjunctions  to  operate  in  Foreign 
Coimtriefl. — And  at  the  outset,  it  is  necessary  to  point  out  that 
these  Courts  will  not  attempt  to  prevent  the  conunission  of 
offences  against  copyright  by  British  subjects  in  foreign 
countries.     Thus  in  the  case  of  Morocco  Bound  Syndicate  v. 

1  This  has  not  yet  been  definitely  decided  by  the  English  Coiirts ;  for  it  is  one 
thing  to  say  that  the  works  will  not  be  protected  in  England  unless  they  are 
protected  in  the  country  of  origin,  and  quite  another  to  say  that  works  will  only 
be  protected  in  England  against  acts  which  are  regarded  as  infringements  in  the 
country  of  origin.    Cf.  JBasehet  v.  Ltmdon  lUtftnUed  Standard  Co.  (1900),  1  Ch.  73. 
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Harris  (1895)^  the  Chancery  Division  refused  to  restrain 
one  British  subject  from  infringing  the  English  perform- 
ing right  of  another  in  Germany,  on  the  ground  that  its 
jurisdiction  did  not  extend  so  far.  Moreover,  it  failed  to 
see  how  an  English  injunction  could  be  enforced  in  Germany. 

In  this  case  the  defendant  had  announced  his  intention  of 
performing  the  plaintiffs'  play,  Morocco  Bounds  in  Germany, 
and  had  already  left  England  for  that  purpose  when  the 
injunction  was  sought.  In  support  of  their  case  the  plaintiff 
produced  an  affidavit  from  a  German  Professor  of  Gottingen, 
who  stated  that  the  imauthorised  performance  was  an  infringe- 
ment according  to  German  law ;  and  that  in  Germany  the 
appropriate  remedy  for  such  a  case  would  be  an  injunction. 
But  Kekewich,  J.,  refused  to  grant  redress,  saying,  *  No 
doubt  it  is  part  of  the  duty  of  an  English  Court,  in  a  proper 
case,  to  enforce  German  law — that  is  to  say,  enforce  it  in 
England ;  and  the  German  Courts  will,  similarly,  enforce 
English  law  in  Germany.  But  to  enforce  German  law  in 
Germany  is  no  more  a  part  of  the  duty  or  power  of  an  English 
Court  than  it  is  of  a  German  Court  to  enforce  English  law 
in  England.  If  the  defendants  are  not  in  England,  they  may 
set  any  such  judgment  at  defiance,  and  unless  they  come  to 
England,  there  will  be  no  means  of  enforcing  it  against  them.' 

This  case  illustrates  the  principle  that  the  appropriate  law 
to  apply  in  determining  the  question  of  infringement  is  the 
law  of  the  country  where  the  acts  complained  of  are  com- 
mitted ;  but  it  does  not  go  far  enough  to  decide  that  the 
English  Courts  will  never,  under  any  circumstances,  assume 
jurisdiction  over  offences  committed  abroad.  The  English 
Coiuiis  will  not  enforce  German  law  in  a  foreign  countr)': 
but  it  does  not  follow  from  this  that  they  will  not  punish  an 
Englishman  in  England^  for  offences  previously  committed  in 
*  Morocco  Bound  Syndicate  v.  Harris  (1895),  1  Ch.  534. 
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a  foreign  country,  as,  for  example,  where,  the  defendant  having 
returned  to  England,  the  plaintiff  asks  for  damages  against  him. 
For  such  offences,  according  to  the  rules  of  Private  Inter- 
national Law,^  the  appropriate  Court  is  undoubtedly  that  of 
the  country  where  the  offence  was  committed  ;  but  as  yet  we 
have  no  authority  for  saying  that  the  English  Courts  have 
adopted  this  principle.  Indeed,  as  regards  the  remedy  by 
injunction,  it  is  decided  that  our  Coiu-ts  may  exercise  jurisdic- 
tion over  a  defendant  here,  even  in  respect  of  acts  committed, 
or  about  to  be  committed,  abroad.'  But,  of  course,  they  will 
not  attempt  to  enforce  this  remedy  in  a  foreign  country. 

A  limitation  of  jurisdiction  which  applies  to  offences  against 
the  domestic  rights  in  an  English  work  must  also  apply  to 
offences  against  rights  granted  to  foreign  works  under  the 
International  Copyright  Acts ;  so  that  it  will  rarely  be 
advisable  for  a  foreign  author  to  come  to  England  for 
protection  against  injuries  threatened — even  at  the  hands  of 
a  British  subject— outside  the  British  dominions. 

Different  kinds  of  Infiringements. — The  ordinary  case  of 
infringement  is,  of  course,  the  reproduction  of  a  work,  or  the 
appropriation  of  the  whole  or  part  thereof,  without  the  author's 
consent.'  Protection  against  such  acts  is  of  the  very  essence 
of  copyright,  and  is  given  with  varying  degrees  of  complete- 
ness by  the  laws  of  all  civilised  nations.  It  is  sufficient  here 
to  indicate  the  existence  of  the  general  principle  in  England, 
without  attempting  to  show  how  its  scope  has  been  defined  by 
the  Courts.  The  English  law  differs  from  that  of  the  other 
coimtries  of  the  Union  only  in  details,  and  for  a  full  know- 
ledge of  the  details  of  the  protection  given  it  is  necessary 
to  dive  deep  into  the  domestic  law. 

>  See  Part  II.,  Chap,  iv.,  sec.  4. 

'  It  is  held  that  Equity  acts  in  personam — Of.  Stein ff  v.  Orr  Stcint^^  9  A-C.  34. 
3  Sec.  15  of  the  Copyright  Act  of  1842  forbids  the  unauthorised  piiniin^  or 
causing  to  be  printed  of  copyright  books  in  any  part  of  the  British  dominions. 
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Besides  the  unauthorised  multiplication  of  copies,  the 
English  law  forbids  several  other  acts  in  the  nature  of  impor- 
tation and  sale.  Thus,  with  reference  to  books  reprinted 
abroad,  or  unlawfully  printed  in  the  British  dominions, 

(a)  importing,  or  causing  to  be  imported,^  for  sale  or 

hire,  from  parts  beyond  the  sea  ;  * 
{b)  knowingly  selling,  publishing,  or  exposing  to  sale 
or  hire,  or  causing  to  be  sold,  published,  or 
exposed;  and 
(c)  knowingly  having  in  one's  possession  for  sale  or 
hire; 
are  specially  forbidden   by  the  Copyright  Act,  1842  (sees. 
15  and  17). 

These  provisions  apply  to  foreign  protected  works  in  virtue 
of  the  general  principle  laid  down  by  the  International  Act 
of  1844  (sec.  3),  incorporating  ^all  and  singular  the  enact- 
ments of  the  Copyright  Amendment  Act'  into  the  Inter- 
national code.^  Moreover,  Sec.  10  of  the  1844  Act  specially 
prohibits  the  importation  and  sale  of  copies  of  any  protected 
foreign  work,  when  such  copies  have  been  reprinted  in  any 
foreign  country  except  that  in  which  the  original  was  first 
published,  without  the  consent  of  the  owner  of  the  copyright.^ 

^  Knowledge  ia  not  essential  to  this  offence.  Of.  Oooper  p.  Wkittingkam 
(1880),  15  Ch.  D.  601. 

'  As  a  general  principle,  free  importation  from  one  part  of  the  British 
dominions  to  another  is  allowed ;  but,  since  1875,  copies  of  a  lawful  Canadian 
edition  of  a  British  work,  though  produced  by  a  Canadian  licensee,  may  not  be 
imported  into  the  United  Kingdom.  Moreover,  a  Canadian  Act  of  1900  enables 
the  Minister  of  Agriculture  to  prohibit  the  importation  into  Canada  of  copies, 
printed  outside  Canada,  of  any  British  (non-Canadian)  work  in  which  the  sole 
Canadian  rights  have  been  assigned  away.  Copies  of  the  original  English 
edition  of  the  work  would,  of  course,  be  included  in  such  a  prohibition. 

3  FUt  riCtt  V.  George  and  Co.  (1896),  2  Ch.  866. 

*  The  text  of  Sec.  10  of  the  1844  Act  is  as  follows :  *  All  copies  of  books 
wherein  there  shall  be  any  subsisting  copyright  under  or  by  virtue  of  this  Act, 
or  of  any  Order  in  Coundl  made  in  pursuance  thereof,  printed  or  reprinted  in 
any  foreign  country  except  that  in  which  such  books  were  first  published,  shall 
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In  the  case  of  Pitt  Pitts  v.  George  (1896)^  it  was  contended 
that  this  section  formed  a  complete  code  of  the  law  relating  to 
the  importation  of  unauthorised  copies  of  foreign  protected 
works,  so  that  the  importation  of  copies  unlawfully  printed  in 
the  foreign  country  of  origin  could  not  be  prevented ;  but 
the  Court  of  Appeal  held,  by  a  majority,  that  this  view  was 
inconsistent  with  the  section  incorporating  the  rules  of  the 
Literary  Copyright  Act,  1842.  Accordingly,  they  applied 
Sec.  17  of  the  latter  Act,  prohibiting  the  importation  of  all 
unauthorised  foreign  reprints,  to  the  works  complained  of. 

The  plaintiff  in  this  case  was  the  assignee  of  the  English 
rights  in  a  German  work,  and  he  was  protected  against  the 
importation  of  copies  lawfully  printed  in  Germany  by  the 
holders  of  the  German  copyright ;  the  Court  deciding  that, 
where  the  copyright  in  a  foreign  work  had  been  divided,  the 
words  *  the  proprietor  of  the  copyright '  in  Sec.  17  of  the  1842 
Act  indicated  the  owner  of  the  English  rights. 


be,  and  the  samo  are  hereby  absolutely  prohibited  to  be  imported  into  any  part 
of  the  British  dominions,  except  by  or  with  the  consent  of  the  registered 
proprietor  of  the  copyright  thereof,  or  his  agent  authorised  in  writing,  and  if 
imported  contrary  to  this  prohibition  the  same  and  the  importers  thereof  shall  be 
subject  to  the  enactments  in  force  relating  to  goods  prohibited  to  be  imported  by 
any  Act  relating  to  the  custonus ;  and  as  respects  any  such  copies  so  prohibited 
to  be  imported,  and  also  as  respects  any  copies  unlawfully  printed  in  any  place 
whatsoever  of  any  books  wherein  there  shall  be  any  such  subsisting  copyright  as 
aforesaid,  any  person  who  shall  in  any  part  of  the  British  dominions  import 
such  prohibited  or  unlawfully  printed  copies,  or  who,  knowing  such  copies  to  be 
so  unlawfully  imported  or  unlawfully  printed,  shall  sell,  publish,  or  expose  to  sale 
or  hire,  or  shall  cause  to  be  sold,  published,  or  exposed  to  sale  or  hire,  or  have 
in  his  possession  for  sale  or  hire,  any  such  copies  so  unlawfully  imported  or 
unlawfully  printed,  such  offender  shall  be  liable  to  a  special  action  on  the  case 
at  the  suit  of  the  proprietor  of  such  copyright,  to  be  brought  and  prosecuted  in 
the  same  courts  and  in  the  same  manner,  and  with  the  like  restrictions  upon  the 
proceedings  of  the  defendant,  as  are  respectively  prescribed  in  the  said  Copyright 
Amendment  Act  with  relation  to  actions  thereby  authorised  to  be  brought  by 
proprietors  of  copyright  against  persons  importing  or  selling  books  unlawfully 
printed  in  the  British  dominions.' 

1  Fitt  FUt§  V.  George  and  Co,  (1896),  2  Ch.  866. 
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Seizure  by  Cnstomi  Offioers. — By  the  Literary  Copjnight  Act, 
1842  (sec.  17),  every  copy  reprinted  abroad  and  unlawfully 
imported  or  otherwise  unlawfully  dealt  with  is  made  subject 
to  seizure  at  the  hands  of  the  customs  or  excise  officer,  and  a 
special  penalty  is  imposed  on  the  offender ;  and  by  the  Customs 
Law  Consolidation  Act,  1876  (see.  42),  the  importation  of 
foreign  reprints  of  English  copyright  works  is  altogether  pro- 
hibited, and  it  is  made  part  of  the  duty  of  the  customs  officers 
to  carry  out  the  seizure  upon  the  entry  of  the  infringing  copies 
into  the  United  Kingdom.  In  their  origin,  of  course,  these 
provisions  related  only  to  copies  infringing  the  rights  of 
English  works,  but  the  International  Copyright  Acts,  together 
with  the  Revenue  Act,  1889  (sec.  1),  have  made  them  fuDy 
applicable  to  the  protection  of  foreign  works  which  enjoy 
copyright  in  this  coimtry.  The  foreign  author  has  thus  a 
full  right  to  prevent  the  importation  of  infringements  into  the 
United  Kingdom.^ 

Customs  Bequirements  for  Seizure. — In  order  to  have  the 
offending  reprints  seized  by  the  customs  officers  immediately 
on  their  arrival  in  the  country,  the  author  must,  however, 
comply  with  the  conditions  of  the  Customs  Consolidation  Act, 
1876  (sec.  42),  which  requires  that  he  shall  give  to  the 
Commissioner  of  Customs  a  notice  in  writing,  duly  declared, 
stating  that  copyright  subsists  in  the  work  in  question  and 
naming  the  date  when  it  will  expire.  The  provisions  of  the 
English  Law  as  to  seizure  are  fully  in  accordance*  with  Art. 
12  of  the  Berne  Convention.^ 

*  In  view  of  the  fact  that  foreign  reprints,  even  of  English  works,  maybe  freely- 
imported  (on  condition  that  a  royalty  shall  be  collected  for  the  author)  into  nearly 
all  the  colonies  except  Canada,  it  is  impossible  to  say  *  into  the  British  dominions.' 

'  Except,  perhaps,  in  the  one  respect  that  seizure  cannot  usually  be  made  when 
unauthorised  reprints  are  imported  into  the  Colonies^  if,  upon  entry,  the  author^s 
royalties  are  duly  paid. 

3  '  Every  infringing  work  is  subject  to  seizure  by  the  competent  authorities 
of  the  counti'ies  of  the  Union  in  which  the  original  work  has  a  right  to  legal 
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Penaltiefl  for  TTnlawfol  Importation;  Ipjunotioiui.— Persons  who 
unlawfully  import  offending  foreign  reprints,  or  who  deal  with 
reprints  so  imported  in  any  of  the  ways  set  out  above,  are 
liable,  upon  conviction  before  two  Justices  of  the  Peace,  to 
a  penalty  of  £10  and  double  the  value  of  every  copy  so  un- 
lawfully dealt  with.^  The  author,  however,  need  not  wait 
until  an  actual  importation  has  given  him  the  right  to  put 
into  force  these  stringent  remedies,  but  may,  if  he  so  chooses, 
go  to  the  High  Court  and  obtain  an  injunction  on  proof  that 
an  unlawful  importation  is  threatened ;  for  it  has  been  held 
that  where  a  statutory  penalty  is  imposed,  the  remedy  by 
injunction  may  still  be  claimed.* 

Bemedy  against  unlawful  reprinting  by  iignnction,  and  by  action 
for  damages  and  delivery  of  copies. — For  the  more  ordinary 
offences  against  copyright  the  author  is  provided  with  two 
remedies.  He  may  seek  an  injunction  against  the  threatened 
or  continued  commission  of  an  offence ;  or  he  may  bring  an 
action  for  damages,  and  the  delivery  up  to  him  of  infringing 
copies.'  If  he  succeeds  in  his  action  for  damages,  he  will 
usually  get  a  perpetual  injunction  as  a  matter  of  course.  An 
interim  injunction  is  often  granted  pending  the  trial  of  the 
action  for  damages,  on  primd facie  cause  shown  by  the  plaintiff; 
in  the  alternative,  the  Court  may  direct  the  defendant  to 
keep  an  account  of  his  profits,  so  that  the  amount  of  these 
may  be  taken  into  consideration  if  damages  are  awarded  in 
the  action.  It  is  noteworthy  that,  while  an  injunction  can  be 
obtained  only  in  the  High  Court,  an  action  can  be  brought 
in  any  Court  of   Record,  including  a   Coimty  Court.      In 

protection.    The  seizure  will  take  pkoe  conformably  with  the  domestic  law  of 
each  country.' 

1  Sec.  17  of  the  Ck>pyright  Act  of  1842.  £5  of  the  penalty  goes  to  the  customs 
officer  who  makes  the  seizure,  and  £6  to  the  owner  of  the  copyright. 

*  Oooptrv.  WhUtingham  (1880),  15  Ch.D.  501. 

>  The  Literary  Copyright  Act,  1842,  sees.  15  and  23. 

OO 
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coDBidering  whether  it  shall  grant  an  interim  injunction,  the 
Court  will  take  into  account  the  injury  which  the  granting 
or  refusing  the  injunction  maj  do  to  the  parties  respectivelj. 
Thus  it  may  refuse  to  issue  such  an  injunction  when  the 
plaintiff's  right  is  not  quite  clear,  and  the  temporary  restric- 
tion on  sale  would  cause  a  disproportionate  amount  of  loss  to 
the  defendant ;  or  when  the  defendant  would  be  able  to  pro- 
duce another  similar  work  from  original  sources  in  a  very 
short  time.^ 

Bemedies  attaching  to  artistic  copyright,  performing  right,  etc 
— Broadly  speaking,  the  remedies  here  enumerated  as  applic- 
able to  infringements  of  copyright  in  literary  works  apply  also 
to  infringements  of  copyright  in  works  of  fine  art,  engravings, 
and  sculptures,  and  to  infringements  of  performing  right ;  bat 
in  most  of  these  cases  penalties  are  exacted  upon  simple 
infringement,  not  only  upon  unlawful  importation. 

Boles  of  Procedure  for  the  Foreign  Author. — On  the  principle 
that  procedure  follows  the  Court,  the  foreign  author  who 
comes  to  England  to  seek  a  remedy  must  observe  the 
ordinary  rules  of  procedure  in  the  English  Courts.* 

Art.  1 1  of  the  Berne  Convention '  provides  that  the  person 

^  Cm  v.  Land  and  Water  Co.  (1869),  9  Eq.  324. 

'  Though  registration  can  hardly  be  considered  as  an  ordinary  prooessual 
formality,  it  may  be  noted  here  that  for  foreign  protected  works  this  is  not 
*a  condition  precedent  to  suing,'  no  registration  whatever  being  required  for 
such  works. 

'  Art.  11  of  the  Convention  runs  thus :  *  In  order  that  the  authors  of  works 
protected  by  the  present  Convention  may,  in  the  absence  of  proof  to  the  con- 
trary, be  considered  as  such,  and  consequently  admitted  to  institute  proceedings 
against  infringements  before  the  courts  of  the  various  countries  of  the  Union,  it 
is  sufficient  for  their  name  to  be  indicated  on  the  work  in  the  accustomed 
manner.  For  anonymous  or  pseudonymous  works,  the  publisher  whose  name  is 
indicated  on  the  work  is  entitled  to  safeguard  the  rights  belonging  to  the  author. 
He  is,  without  further  proof,  reputed  the  lawful  representative  of  the  anonymous 
or  pseudonymous  author.  It  is  understood,  nevertheless,  that  the  courts  may,  if 
necessary,  require  the  production  of  a  certificate  from  the  competent  authority, 
stating  that  the  formalities  prescribed,  according  to  Article  2,  by  the  law  of  the 
country  of  origin  have  bee^  fulfiUed/ 
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whose  name  is  indicated  on  a  work  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  to  be  the  author  and  permitted 
to  take  proceedings  in  the  Courts  of  the  Union ;  whUe  for 
anonymous  and  pseudonymous  works  the  publisher,  whose 
name  is  indicated  on  the  work  shall  be  entitled  to  act  as 
the  representative  of  the  author.  These  presumptions  relate 
only  to  the  fact  of  authorship,  and  are  not  to  prejudice  the 
right  of  the  Courts  to  demand  proof,  by  an  official  certificate, 
that  the  conditions  and  formalities  of  the  country  of  origin 
have  been  fulfilled,  as  required  by  Art,  2, 

There  is  nothing  in  the  English  Copyright  Acts  which 
expressly  authorises  the  Coiui^s,  in  the  absence  of  registration, 
to  presume  that  the  person  whose  name  is  on  the  work  is  in 
fact  the  author  or  publisher  as  the  case  may  be,  and  in  our 
international  copyright  system  registration  finds  no  place. 
Nevertheless,  the  rule  of  Art.  11  of  the  Convention  is  in  efiect 
realised  by  the  Literary  Copyright  Act  (sec.  16),  which 
enacts  that  the  defendant  in  any  action  relating  to  copyright 
shall  give  notice  in  writing  to  the  plaintiff  of  the  objections 
on  which  he  proposes  to  rely  ;  and,  further,  if  he  alleges  that 
the  plaintiff  is  not  the  true  owner  of  his  copyright,  that  he 
shall  specify  the  name  of  the  person  whom  he  alleges  to  be 
the  owner,  together  with  the  title  of  the  book  and  the  time  and 
place  of  publication. 

As  to  the  means  of  proof  that  the  conditions  and  formalities 
of  the  country  of  origin  have  been  fulfilled,  the  International 
Copyright  Act,  1886  (sec.  7),  provides  that  where  it  is  neces- 
sary to  prove  the  existence  or  proprietorship  of  any  foreign 
protected  work,  an  extract  from  a  register,  or  a  certificate,  or 
other  docmnent,  shall,  if  duly  authenticated,  be  admissible  in 
the  English  Courts  as  evidence  of  the  facts  named  therein.^ 

^  *  Where  it  is  necessary  to  prove  the  existence  or  proprietorship  of  the  copy- 
right of  any  work  first  produced  in  a  foreign  country  to  which  an  Order  in 
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Thus  the  production  of  such  an  extract,  certificate,  or  other 
document  from  his  own  country  is  for  the  foreign  author  the 
appropriate  means  for  the  proof  of  his  title  in  the  English 
Courts.  Where  no  formalities  are  required  in  the  foreign 
coimtry  of  origin,  the  evidence  of  a  legal  expert  belonging  to 
that  country,  given  in  person  or  by  affidavit,  will  be  accepted 
as  proof  of  the  state  of  the  law.^ 

Council  under  the  International  Copyright  Acts  applies,  an  extract  from  a 
register,  or  a  certificate,  or  other  document  stating  the  existence  of  the  copy- 
right, or  the  person  who  is  the  proprietor  of  such  copyright,  or  is  for  the  purpose 
of  any  legal  proceedings  in  the  United  Kingdom  deemed  to  be  entitled  to  such 
copyright,  if  authenticated  by  the  official  seal  of  a  Minister  of  State  of  the  said 
foreign  country,  or  by  the  official  seal  or  the  signature  of  a  British  diplomatic  or 
consular  officer  acting  in  such  countiy,  shall  be  admissible  as  evidence  of  the 
facts  named  therein,  and  all  courts  shall  take  judicial  notice  of  every  such 
official  seal  and  signature  as  is  in  this  section  mentioned,  and  shall  admit  in 
evidence,  without  proof,  the  documents  authenticated  by  it.' 

1  Cf.  Morocco  Bound  Syndicate  v,  Han-U  (1895),  1  Ch.  534,  where  an  affidavit 
was  filed  by  Br.  Cruesemann  of  Qottingen,  stating  that  the  performance  com- 
plained of  was  an  infringement  according  to  German  Law. 
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SECTION  vni. 

THE  BETBOACTIVE  APPLICATION  OF  INTEB^ 
NATIONAL   PROTECTION  IN  ENGLAND. 

The  general  principle  of  retroactivity — Subsisting  and  valuable  rights 
and  interests  protected — Courts  will  not  recreate  an  expired  right — 
Definition  of  'subsisting  and  valuable  rights  or  interests* — ^The  conditions 
of  retroactive  protection. 

The  General  Prinoiple  of  Setroactivity. — When  an  Order  in 
Council  is  issued  in  favour  of  a  foreign  country,  its  effect 
would  normally  be  limited  to  such  works  of  that  country  as 
should  be  first  published  after  the  date  of  its  coming  into 
force.  It  is,  however,  imdesirable  to  draw  an  invidious  dis- 
tinction in  favoiu:  of  such  works,  as  against  all  those  works 
published  before  that  date  which  are  still  in  enjoyment  of 
copyright  in  their  country  of  origin.^  Those  works  which 
would  still  get  protection  in  England  if  there  had  always  been 
an  Order  in  force  ought  to  get  protection  when  an  Order 
actually  comes  into  force ;  although  the  protection  which  is 
giyen  to  them  should  not  be  allowed  to  interfere  with  the 
subsisting  and  valuable  interests  which  may  have  been  lawfully 
created  in  unauthorised  reproductions  before  the  coming  into 
force  of  the  new  Order.     Provision  has  accordingly  been  made 

1  The  number  of  these,  and  with  it  the  practical  importance  of  the  subject  of 
retroactivity,  is,  of  course,  decreasing  year  by  year.  And  there  are  many 
works  in  which,  though  the  copyright  still  subsists,  the  translating  right  has 
expired,  owing  to  neglect  on  tiie  part  of  the  author  to  publish  a  translation 
in  English  within  the  allotted  period  of  ten  years.  Retroactiyity,  however, 
will  always  find  some  application  while  new  countries  continue  to  join  the 
International  Union.- 
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in  England — ^with  due  regard  for  the  latter  consideration — 
for  the  retroactive  application  of  Orders  in  Council  made 
under  the  International  Copyright  Acts. 

Subsisting  and  Valuable  Sights  and  Interests  Proteeted.— 
The  Berne  Convention,  while  recognising  the  general  principle 
of  retroactivity,^  left  each  country  to  decide  for  itself  under 
what  reservations  the  principle  should  be  put  into  practice.^ 
And  in  England  some  qualifications  to  the  full  application  of 
the  principle  have  been  introduced,  in  order  to  safeguard  sub- 
sisting and  valuable  rights  and  interests  acquired  before 
protection  was  extended  to  foreign  works. 

The  International  Copyright  Act,  1886  (sec.  6),  after  enact- 
ing that,  where  an  Order  in  Council  is  made  with  respect  to  any 
foreign  country,  works  published  before  the  date  at  which  it 
comes  into  force  shall  be  entitled  to  the  same  rights  and 
remedies  as  if  the  Order  had  been  in  force  at  the  time  when 
such  works  were  produced,  goes  on  to  make  a  reservation  in  the 
following  words  :  *  Provided  that  where  any  person  has  before 
the  date  of  the  publication  of  an  Order  in  Council  lawfully  pro- 
duced any  work  in  the  United  Kingdom,  nothing  in  this  section 
shall  diminish  or  prejudice  any  rights  or  interests  arising  from 

^  Ari.  14. — *  The  present  Convention,  under  the  reservations  and  conditions 
to  be  determined  by  a  common  agreement,  applies  to  all  works  which,  at  the 
time  of  its  coming  into  force,  have  not  yet  fallen  into  the  public  domain  in  their 
country  of  origin.' 

2  §  4  of  the  CSlosing  Protocol :  *  The  application  of  the  Beme  Convention  and 
of  the  present  Additional  Act  to  works  not  fallen  into  the  public  domain  in  their 
country  of  origin  at  the  time  of  the  coming  into  force  of  those  Acts,  shall 
take  effect  according  to  the  stipulations  relative  thereto  contained  in  special 
conventions  existing  or  to  be  concluded  for  the  purpose.  In  default  of  such 
stipulations  between  countries  of  the  Union,  the  respective  countries  shall  regu- 
late, each  for  itself,  by  domestic  legislation,  the  manner  in  which  the  principle 
contained  in  Art.  14  is  to  be  applied.  The  stipulations  of  Art.  14  of  the  Beme 
Convention  and  of  this  paragraph  of  the  Closing  Protocol  apply  equally  to  the 
exclusive  right  of  translation,  as  granted  by  the  present  Additional  Act.  The 
above-mentioned  temporary  provisions  are  applicable  in  case  of  new  accessions 
to  the  Union.' 
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or  in  connection  with  such  production  which  are  subsisting 
and  valuable  at  the  said  date.' 

Courts  will  not  recreate  an  expired  Sight — The  English 
Courts  have  held  that  the  rule  of  retroactivity  thus  laid 
down  does  not  apply  to  rights  which,  though  they  have  under 
some  arrangement  made  before  1886  already  enjoyed  pro- 
tection, have  lapsed  before  the  coming  into  force  of  the  Order 
in  Council ;  even  when  the  Act  of  1886  so  extends  the 
term  of  protection  that,  if  that  Act  had  been  in  force  at 
the  time  when  such  works  were  first  produced,  they  would  still 
enjoy  the  rights  in  question  in  England. 

This  was  decided  in  the  case  of  Lauri  v.  Renad  (1892),^ 
where  protection  in  England  against  a  translation  was  claimed 
for  a  French  work  entitled  Le  Voyage  en  Suisse,  which  was 
still  in  enjoyment  of  copyright  in  its  country  of  origin.  The 
work  had  already  enjoyed  a  five  years'  translating  right  in 
England  under  the  International  Act  of  1852,  and  this  had 
expired  in  1884;  but  imder  the  Act  of  1886,  retroactively 
applied,  it  would  get  a  translating  right  equal  to  the  whole 
duration  of  the  copyright  in  the  original  work,  which  still  had 
some  years  to  run  in  England.  It  was  urged  that  the  rule 
of  retroactivity  must  be  enforced  in  this  sense,  but  the  Court 
refused  to  *  revive  or  re-create'  the  translating  right  which 
had  expired,  holding  that,  in  order  to  enable  them  to  do  this, 
express  words  in  the  statute  were  necessary.* 

Definition  of  *  Subsisting  and  valuable  Sights  or  Interests.' — 
Apart  from  this  one  question  as  to  the  revival  of  an  expired 
right,  the  Courts  have  been  chiefly  occupied  with  defining  the 
eflfect  of  the  reservation  in  favour  of  reproductions  lawfully 

»  Lauri  v.  Renad  (1892),  3  Ch.  402. 

'  Kay,  L.  J.,  went  so  far  as  to  suggest  that  the  effect  of  the  rule  as  to  letro- 
activity  was  to  be  limited  to  works  published  in  the  interval  between  the  passing 
of  the  Act  of  1886  and  the  coming  into  force  of  the  Order  in  Council.  But  this 
opinion  is  now  generally  disregarded. 
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made  ^  before  the  establishment  of  international  protection  in 
which  subsisting  and  valuable  rights  or  interests  have  been 
acquired. 

It  has  been  held  that  the  term  *  rights '  applies  to  tsases 
where  a  legal  right — an  *  exclusive  right  in  a  particular  per- 
son'— subsists,  e,g»  by  the  translation  or  adaptation  of  the 
original,'  and  the  term  '  interests '  to  cases  where  some  special 
claim,  over  and  above  that  of  the  ordinary  public,  has  been 
established  in  the  reproduction  of  the  original  work,  e,g.  by 
the  expenditure  of  capital  and  skill  upon  its  reproduction.' 

Where  capital  or  skill  has  thus  been  expended  it  does  not 
matter  how  small  the  amount  may  be.  Thus  in  Moul  v. 
Groeniiigs  (1891),^  a  bandmaster  who,  having  pmrchased  for 
5s.  a  piece  of  music  called  '  The  Caprice  Polka,'  which  was 
(Copyright  in  France,  and  from  it  made  band  parts,  had 
instructed  his  band  in  it,  and  performed  it  on  Brighton  pier 
— all  before  6th  December,  1887, — was  held  to  have  obtained 
such  an  interest  as  to  afford  him  protection  from  the  claims 
of  the  author  of  his  original  work.*  In  Schauer  ».  Field 
(1893),^  a  German  oil-painting  named  ^Lisette*  had  been 
reproduced  by  photography  on  a  small  scale  by  the  defendants, 

^  I,e.  *  without  oontravening  any  existing  copyright.'  Moul  and  Mayntr  v. 
Oromingt  (1891),  2  Q.B.  443,  per  A.  L.  Smith,  J. 

'  Per  A.  L.  Smith,  J.,  M(ml  and  Mayeur  v,  Oroeninys, 

»  Per  Chitty,  J.,  in  Schaiter  r.  Field  (1893),  1  Ch.  35. 

*  Moul  and  Mayeur  v,  Orocninye  (1891),  2  Q.B.  443. 

A  In  this  case  an  English  publisher  (Lafleur)  had,  beforo  the  coming  into  force 
of  the  Bemo  Convention,  printed  and  published  the  French  polka  in  question 
and  the  bandmaster  had  bought  his  copy  of  this  publisher.  A.  L.  Smith,  J., 
in  the  Divisional  Court,  suggested  that  Lafleur's  interest  alone,  apart  from 
that  of  Groenings,  might  serve  as  a  defence  to  the  latter.  *If  all  the 
bandmasters  in  the  Kingdom,*  he  said,  'are  to  be  prevented  from  playing 
the  polka,  it  might  be  that  Lafleur's  interest  in  his  unsold  copies,  if  such  there 
be,  would  be  seriously  affected,  and  it  seems  to  me  that  this  would  also  prevent 
this  action  from  succeeding  if  Lafleur  were  in  such  a  position  at  the  date  of  the 
order.' 

«  Sehauer  v.  Field  (1893),  1  Ch.  35. 


Sec.  ▼iii.]  KETROACTIVB  PROTECTION.  569 

and  registered  as  their  trade  mark ;  and  it  was  afterwards 
widely  employed  by  them  on  show  cards  and  trade  lists  for 
purposes  of  advertisement.  The  plaintiffi  limited  the  scope 
of  their  action  to  certain  show  cards  which  had  admittedly 
been  produced  subsequently  to  December,  1887.  But  the 
Court  held  that  the  defendants  had  a  valid  interest  in  the  trade 
mark  as  such,  and  in  its  use  for  purposes  of  advertisement  by 
means  of  show  cards ;  it  refused  to  take  into  consideration 
the  date  at  which  the  show  cards  themselves  were  produced. 

The  interest  must  be  a  ^  direct,  subsisting,  pecuniary  interest,' 
as  was  laid  down  in  Moul  v.  Groening$  (1891)^  and  Hanfstaengl 
9.  Holloway  (1893).'  In  this  latter  case  the  defendant  had, 
before  the  coming  into  force  of  the  Order  in  Council,  repro- 
duced a  German  picture,  'The  Guardian  Angel,'  by  photo- 
graphy, for  purposes  of  advertisement.  He  printed  copies 
from  fresh  stones  made  after  1887,  and  it  was  held  that  plain- 
tiff— the  owner  of  the  copyright  in  the  original  picture — ^was 
entitled  to  protection  against  these,  because  in  1887  the  de- 
fendant could  not  be  said  to  have  a  direct  subsisting  pecuniary 
interest  in  reproducing  the  picture  as  he  subsequently  did.' 

The  Conditions  of  Betroaotiye  Proteetion. — Hence  the  posi- 
tion of  the  foreign  author  with  regard  to  works  published 
before  the  coming  into  force  of  the  Order  in  Council  relating 
to  the  country  of  first  publication^  is  this.  He  will  get  the 
protection  of  the  English  Law  on  the  conditions  : 

(a)  that  copyright  still  subsists  in  the  work  in  the 
country  of  origin ; 

1  Moul  r.  Groenlngt  (1891),  2  Q.B.  443. 

s  Hanfitaengl  9.  HoUoway  (1893),  2  Q.B.  1. 

'  It  has  been  suggested  that  in  deciding  if  a  ralid  right  or  interest  still  sub- 
sists, the  Court  should  take  into  consideration  whether  the  edition  of  the  work 
last  lawfully  produced  before  the  application  of  retroactivity  has  been  exhausted, 
and  whether  the  producer  has  been  recouped  for  his  ouUay. 

^  The  date  is  6th  December,  1887,  for  most  of  the  countries  of  the  Copyright 
Union,  i,e.  tor  Belgium,  Fiance,  Germany,  Haiti,  Italy,  Spain,  Switzerland,  and 
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(b)  that  if  the  Order  in  Council  and  the  International 

Acts  had  been  in  force  at  the  date  of  its  pro- 
duction, the  work  would  under  these  still  be  in 
enjoyment  of  English  copyright ;  and 

(c)  that  if  the  work  has  already  obtained  in  England 

a  right  of  the  character  claimed,  that  right  has 
not  yet  in  fact  lapsed  at  the  date  at  which  the 
Order  comes  into  force. 
The  protection  obtained  by  a  work  which  satisfies  these 
conditions  avails  against  all  reproductions,  except  those  which 
are  protected  by  (a)  legal  rights  or  special  interests,  (A)  sub- 
sisting at  the  date  of  the  coming  into  force  of  the  Order,  and 
(c)  of  some  pecuniary  value  at  that  time. 

Tunis;  10th  August,  1888,  for  Luxemburg;  15th  October,  1889,  for  Monaco  ; 
Ist  August,  1896,  for  Norway ;  8th  August,  1899,  for  Japan ;  9th  October,  1903, 
for  Denmark;  and  12th  December,  1904,  for  Sweden.  Most  of  these  later 
Orders,  however,  operate  retroactively  from  the  actual  date  of  the  new  country's 
accession.  The  Copyright  Convention  with  Austria- Hungary  was  put  in  force 
as  from  the  11th  May,  1894.  The  amendments  in  the  earlier  Orders  carried  oat 
by  the  Order  in  Council  enforcing  the  Additional  Act  of  Paris  are  made  to 
operate  retroactively  by  that  Order,  the  date  of  which  is  7th  March,  1898.  This 
latter  Order  applied  to  all  the  above-mentioned  countries  except  Haiti,  Japan, 
Denmark,  Norway,  and  Sweden.  For  the  first  three  countries,  however,  separate 
Orders  wore  issued  on  19th  May,  1898, 8th  August,  1899,  and  9th  October,  1903, 
respectively.  The  benefits  of  the  Additional  Act  have  not  been  extended  by 
Order  in  Council  to  Norway ;  but  by  the  Order  of  12th  December,  1904,  they 
are  applied  to  Sweden,  though  that  country  is  not  itself  a  party  to  the  Additional 
Act.  The  Order  in  Council  of  16th  May,  1893,  extending  the  benefits  of  the 
International  Copyright  Acts  to  Montenegro,  was  revoked  when  that  country 
announced  its  intention  of  withdrawing  from  the  International  Copyright 
Union,  by  another  Order  dated  9th  August,  1899. 
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ADDITIONAL    SECTION. 
THE  BIGHTS  OF  AN  ENGLISHMAN  ABROAD. 

Treaty  countries  accord  the  rights  of  their  domestic  law — ^The  English 
author  s  rights  under  the  Berne  Convention  and  the  Vienna  Treaty — 
Fulfilment  of  English  conditions  and  formalities  required  by  the  treaty 
countries — Conditions  exacted  by  the  United  States — Possible  qualifications 
of  general  rule  as  to  author's  rights — ^Translating  right — Lawful  transla- 
tions— Performing  right — Indirect  Appropriation  ;  Adaptations,  etc. — 
Newspaper  and  magazine  articles — ^The  right  of  extract  for  school  books, 
etc. — Mechanical  musical  instruments — ^Term  given  in  the  countries  of  the 
Union  ;  the  country  of  origin — ^Term  given  in  Hungary,  Austria,  and  the 
United  States — Simultaneous  publication  in  the  British  dominions  and  a 
foreign  country — Remedies  and  procedure— Retroactivity  of  treaties. 

It  will  have  been  seen  by  this  time  that  the  rights  accorded 
to  foreign  authors  in  England  are  by  no  means  inconsider- 
able. It  remains  in  conclusion  to  give  some  account  of  the 
rights  which  an  English  author^  enjoys  in  foreign  countries. 
From  the  practical  point  of  view  the  importance  of  these 
countries  depends  on  the  magnitude  of  the  demand  within 
them  for  English  works  in  original  or  in  translation.  The 
author  of  an  English  work  will  care  little  whether  or  not  that 
work  is  protected  in,  say,  Russia  and  Turkey,  since  his  works 
are  not  likely  to  find  any  appreciable  sale  in  either  of  these 
countries.  On  the  other  hand,  in  the  great  literary  countries 
of  the  world  international  protection  is  exceedingly  valuable 
to  an  English  author. 

^  I.e.  an  author  who,  having  first  published  his  work  in  the  British  dominions, 
enjoys  the  domestic  protection  of  the  English  law. 
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In  particular  this  is  true  of  the  United  States  of  America, 
where  English  works  in  the  original  tongue  are  intelligible  to 
the  ordinary  native  public.  But  this  latter  country  has  not 
yet  come  to  recognise  the  principle  of  international  protection, 
in  spite  of  the  Chace  Act  of  1891  ;  that  statute  does  not 
protect  any  works  except  those  first  published  in  the  United 
States,  or  simultaneously  published  there  and  in  a  foreign 
State,  and  all  these  must  fulfil  in  other  respects  the  ordinary 
conditions  of  the  American  law.  Hence  the  English  author 
cannot  gain  copyright  in  the  United  States,  unless  he  inde- 
pendently assumes  the  additional  character  of  the  author  of 
an  American  work.  « 

Treaty  Coimtries  accord  the  rights  of  their  Domestic  Law. — 
The  basis  of  all  international  agreements  is  reciprocity  ;  and 
it  will  be  foimd  that  the  countries  to  whose  authors  Great 
Britain  extends  her  oym  domestic  protection,  in  return  extend 
their  domestic  protection  to  the  authors  of  English  works. 
Thus  an  English  author  will  gain  in  each  of  the  countries  of 
the  International  Copyright  Union, — in  Belgium,  Denmark, 
France,  Germany,  Haiti,  Italy,  Japan,  Luxembmrg,  Monaco, 
Norway,  Spain,  Sweden,  Switzerland,  and  Tunis, — ^and  in 
addition  in  Austria  and  Hungary,  all  the  rights  which  those 
countries  respectively  accord  to  their  own  native  authors. 
And,  since  in  most  foreign  States  an  international  treaty 
ipso  facto  becomes  law,  without  need  of  any  special  statutory 
legislation  to  carry  it  into  effect,  he  will  usually  get  these 
rights  without  any  such  exceptions  as  are  created  in  England, 
where  the  International  Acts  have  failed  to  carry  out  the  full 
intention  of  the  treaties  which  they  enforce.  There  is  in  such 
coimtries  no  room  for  the  discrepancies  which  exist  between 
the  English  law  and  the  Berne  Convention,  as  a  consequence  of 
the  imperfect  re-enactment  of  some  of  the  provisions  of  the 
latter  agreement  in  the  International  Copyright  Act  of  1886. 
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The  Engliih  Author's  Bights  under  the  Berne  Convention  and 
the  Vienna  Treaty.— Speaking  generally,  then,  the  English 
author  has  only  to  consult  the  Berne  Convention  and  the 
Vienna  Treaty  with  Austria-Hungary,  in  order  to  ascertain 
his  foreign  rights.  That  is,  his  foreign  international  rights — 
for,  apart  altogether  from  treaty  relations,  many  States  protect 
an  author,  if  only  his  work  is  first  published  in  their  territory 
and  the  conditions  and  formalities  of  the  domestic  law  are 
fulfilled;  even  in  the  United  States,  where  the  author's 
nationality  is  still  of  considerable  importance,  English  authors, 
as  we  have  seen,  are  admitted  to  copyright  under  such  a  rule. 
Here,  however,  we  are  mainly  concerned  with  the  rights 
which  a  work  published  in  the  British  dominions  will  obtain  in 
foreign  coimtries.^ 

In  France,  Belgium,  and  Luxemburg  such  a  work  receives 
under  the  domestic  law  the  same  rights  as  are  accorded  to 
native  works,  but  in  other  countries  its  protection  depends 
entirely  upon  the  provisions  of  treaties  which  Great  Britain 
may  have  concluded  with  them.  Of  such  treaties  the  Berne 
Convention  of  1886  and  the  Vienna  Treaty  of  1893  with 
Austria-Himgary  are  the  only  two  now  in  force.  No  treaty 
with  the  United  States  exists,  and  works  first  published  in 
the  British  dominions  are  not  protected  in  that  country. 

As  the  treaties  relating  to  copyright  which  are  actually  in 
force  between  Oreat  Britain  and  foreign  countries  all  embody 
the  principle  of  reciprocity,  the  protection  of  English  works 
in  such  countries,  considered  apart  from  the  details  of  the 
various  domestic  codes,  follows  the  same  principles  as  the  pro- 
tection of  foreign  works  in  England ;  and  of  these  principles 

^  Under  the  Berne  Conventioni  the  right  of  unpubliBhed  works  to  protection  is 
regulated  by  the  nationality  of  the  author,  bo  that,  as  long  as  the  work  of  an 
Knglishnvm  remains  unpublished,  it  is  protected  throughout  the  Union.  A 
published  work  is  only  protected  by  the  Conyention  if  the  first  publication  took 
place  in  one  of  the  countries  of  the  Union. 
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a  general  knowledge  may  be  obtained  by  a  perusal  of  the  pre- 
ceding Sections  of  this  chapter,  with  the  exception,  however, 
of  Sections  1  and  2,  which  describe  matters  peculiar  to  inter- 
national protection  as  granted  in  England. 
.  FuUBlment  of  English  Conditions  and  Formalities  required  by 
the  Treaty  Countries, — The  general  rule,  as  stated  above,  is 
that  in  each  of  the  treaty  countries  the  author  of  a  work 
published  in  the  British  dominions^  gets  the  same  rights  as  a 
native.  In  order  to  be  eligible  for  copyright  at  all,  the  work 
must,  of  course,  be  a  literary  or  artistic  work.  The  only 
other  condition  of  protection  is  that  it  shall  have  fulfilled 
the  conditions  and  formalities  of  the  country  of  origin,  i.e. 
that  it  shall  have  been  duly  registered  in  England.*  Deposit 
of  copies,  though  provision  is  made  for  it  in  the  English 
Copyright  Acts,  has  strictly  nothing  to  do  with  copyright, 
since  the  question  whether  it  has  been  carried  out  can  in  no 
way  affect  the  vesting  of  protection  or  the  right  of  action ; 
the  duty  of  deposit  is  in  fact  an  independent  obligation, 
enforced  by  a  separate  penalty.  Hence,  from  the  point  of  view 
of  international  protection,  there  is  no  need  for  the  English 
author  to  make  the  deposit  required  by  the  English  Copyright 
Acts. 

No  country  of  the  Union  now  requires  the  fulfilment  of  any 
formalities  beyond  those  of  the  country  of  origin.  It  is 
probable  that  these  alone  were  contemplated  by  Art.  2  of  the 
Convention   of   1886,    but  in   imposing   the   conditions  and 

'  Or  the  English  author  of  an  unpubUahed  work. 

'  In  view  of  the  fact  that  in  England  registration  iB  not  a  condition  of  the 
vesting  of  copyright,  but  only  a  condition  precedent  to  suing,  it  is  doubtful 
whether,  even  if  he  does  not  register,  the  author  of  an  English  work  is  not 
entitled  to  the  benefit  of  the  Convention.  In  practice  it  would  always  be  safer 
to  carry  out  the  registration.  Moreover,  registration  would  be  found  useful  in  the 
event  of  litigation  in  a  foreign  country,  since  an  official  extract  from  the  register 
would  doubtless  be  accepted  by  the  Courts  as  a  certificate  of  title  in  the  country 
of  origin  under  Art.  11  of  the  Convention. 
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formalities  of  the  country  of  origin  this  Article  made  no 
express  provision  that  no  others  should  be  imposed.  The 
Interpretative  Declaration  of  1896,^  however,  made  it  clear 
that  this  inference  was  drawn  by  all  the  countries  of  the  Union 
except  Oreat  Britain.'  Hence  there  can  be  no  reasonable 
doubt  that  an  English  author  who  has  duly  registered  in 
England  is  entitled  to  protection  throughout  the  Union  with- 
out further  formalities. 

With  regard  to  protection  in  Austria  a  similar  rule  is 
expressly  laid  down  by  the  Treaty  of  1893  (Art.  5).  For 
protection  in  Hungary  it  is  required  that  both  the  English 
conditions  and  formalities  and  those  prescribed  by  the  law  of 
Hungary  shall  be  fulfilled.^ 

ConditionB  exacted  by  the  United  States. — In  the  United 
States  the  English  author  receives  no  special  international 
protection,  though  since  the  international  arrangement  of 
1891  his  alien  nationality  no  longer  debars  him  from  obtain- 
ing protection  upon  satisfying  the  ordinary  domestic  con- 
ditions and  formalities.  The  American  law  requires  that  the 
work  shall  be  first  (or  simultaneously)  published,  and  the  type 
set  (or  the  negative  or  drawing  on  stone  made),  within  the 
limits  of  the  United  States ;  while  a  printed  copy  of  the  title- 
page,  and  also  two  copies  of  the  work  itself  must,  on  or  before 
the  day  of  publication,  be  deposited  at  the  ofiice  of  the  Librarian 
of  Congress,  and  every  copy  of  every  edition  of  the  work  must 
bear  a  notice  of  the  existence  and  date  of  copyright.  If  the 
work  is  a  work  of  the  fine  arts — a  painting,  drawing,  or 

^  Clause  1  of  the  Interpretatiye  Declaration :  *  With  reference  to  the  terms  of 
Art.  2,  §  2  of  the  Convention,  'the  protection  assured  by  the  aforesaid  Acts 
depends  solely  upon  the  accomplishment,  in  the  country  of  origin  of  the  work,  of 
the  conditions  and  formalities  prescribed  by  the  law  of  that  country.' 

3  As  to  Great  Britain,  the  case  of  Htmfttaengl  v,  EoUwvay  (1893),  2  Q.B.  1, 
has  set  up  the  rule  that  no  further  formalities  than  those  of  the  country  of  origin 
are  required. 

»  See  Art.  6,  }  3  of  the  Treaty. 
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statue — the  type-setting  condition  cannot,  of  course,  apply ; 
and,  instead  of  the  title-page  and  copies  of  the  work,  the 
author  is  required  to  deliver  a  description  or  model  of  the 
work  (according  to  its  nature),  and  a  photograph  thereof, 
respectively. 

Possible  Qnalifioations  of  general  rule  as  to  Anfkor's  Bights. 
— The  author  of  an  English  work  gets  in  each  foreign  treaty 
country  all  the  rights  which  that  country  accords  to  natives, 
as  extended  or  otherwise  modified  by  the  Berne  Convention 
or  the  Vienna  Treaty,  subject  to  such  qualifications  as  may  be 
induced  by  the  failure  of  any  State  to  give  full  effect  to  those 
agreements. 

Translating  Bight — Thus,  under  Art.  5  of  the  Berne  Conven- 
tion, the  English  author  is  entitled  to  claim  from  every  Union 
country,  whatever  its  own  domestic  rules,  a  translating  right 
equal  to  the  whole  duration  of  his  right  in  the  original  work, 
subject  to  the  condition  that  he  shall  have  produced  a  transla- 
tion in  the  language  for  which  he  claims  protection  within  ten 
years  from  the  publication  of  the  original.  But  this,  the  rule 
of  the  Additional  Act  of  Paris,  does  not  hold  as  regards  Nor- 
way and  Sweden ;  those  countries,  following  the  Convention 
of  1886,  give  only  a  ten  years  translating  right. 

In  Austria  and  Hungary,  the  English  author  gets  a  ti-ans- 
lating  right  equal  to  the  full  duration  of  his  right  in  the 
original  work,  unqualified  by  any  condition  of  translating 
within  ten  years.^  In  the  United  States  when  a  copyright 
in  a  work  has  once  been  obtained  it  will  carry  with  it  the 

^  See  Art.  2  of  the  Convention  with  Austria-Hungaiy :  '  The  right  of  tnnflla- 
tion  forming  part  of  the  copyright,  the  protection  of  the  right  of  translation  is 
assured  under  the  conditions  laid  down  by  this  Convention.'  The  Artide  goes  on 
to  make  it  a  condition  for  the  full  protection  of  the  translating  right  in  Austrian 
and  Hungarian  works  that  a  translation  in  English  shall  be  produced  within 
ten  clear  years  from  publication,  but  it  in  no  way  limits  the  translating  right  in 
English  works. 
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exclusive  right  to  dramatise  and  to  translate  the  work 
during  the  whole  duration  of  the  right  in  the  original.^ 

Lawfiil  Translations. — Passing  from  the  author's  right  to 
prohibit  the  translating  of  the  original  work  to  the  right  of 
the  person  who  has  made  a  lawful  translation^  to  prevent  this 
from  being  copied,  we  see  that  in  all  the  countries  of  the  Union, 
as  well  as  in  Austria  and  Hungary,  the  English  translator 
gets  protection  in  his  translation  as  if  it  were  an  original 
work.^  Examples  of  the  way  in  which  the  author's  translating 
right  and  the  translator's  copyright  often  coincide  in  whole  or 
part  are  given  in  Section  6  above. 

Performing  Sight — Under  Art.  9  of  the  Berne  Convention, 
the  English  composer  may  claim  protection  for  his  per- 
forming right  in  musical  and  dramatic  works  from  those 
countries  of  the  Union  which  themselves  recognise  such  a 
right ^  ;  but,  as  to  printed  music,  this  is  subject  to  the  con- 
dition that  each  copy  must  be  provided  with  a  notice  of  reser- 
vation, if  the  performing  right  is  to  be  retained.*  In  the  United 
States  the  right  of  representation  is  included  in  copyright  by 
a  special  Act  of  1856. 

Indirect  Appropriation;  Adaptations,  etc. — Speaking  generally, 
the  English  author  has  a  right  in  each  coimtry  of  the  Union, 


1  8«e  Sec.  4962  of  the  American  Revised  Statutes. 

^  A  translation  is  lawful  if  (a)  made  by  the  author  of  the  original  work,  {b)  made 
by  another  with  the  author's  consent,  or  (c)  made  by  anyone  after  the  author's 
exclusive  right  of  translating  the  original  work  has  expired. 

*  Art.  6  of  the  Berne  Convention  and  Art.  3  of  the  Convention  with  Austria- 
Hungary. 

^  He  has  a  similar  claim  to  protection  in  Austria  and  Hungary,  though  no  specific 
mention  of  i)erforming  right  is  made  in  the  Austro*Hungarian  Convention.  Cf . 
Art.  1  of  that  Convention  with  Art.  8,  which  preserves  subsisting  interests  in  the 
performance  of  dramatic  or  musical  works. 

*  Opinion  within  the  Union,  however,  is  strongly  in  favour  of  abolishing  the 
requirement  of  notice  of  reservation  so  soon  as  this  may  be  practicable.  See 
Recommendation  No.  2  of  the  Paris  Conference,  1896,— Actet  de  h  (hnfhence  de 
Far%9,  p.  229. 

P  P 
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in  Austria,  and  in  Hungary,  to  be  protected  against  ail  forms 
of  literary  and  artistic  appropriation  which  are  deemed  to  be 
infringements  by  the  law  of  the  country  from  which  he  seeks 
redress.  The  Berne  Conrention,  however,  deals  specifically 
with  certain  classes  of  such  appropriations,  and  the  general 
rule  must  be  modified  in  the  light  of  its  provisions  so  far  as 
regards  protection  in  the  countries  of  the  Union.  Art  10 
specially  forbids  unauthorised  indirect  appropriations,  such  as 
adaptations  and  arrangements  of  music.^  All  countries  of  the 
Union  are  bound  in  principle  to  protect  the  English  author 
against  these;  but  there  is  a  proviso  to  the  Article  which 
enables  them,  in  enforcing  the  general  rule,  to  give  efiect 
to  any  specific  reservations  which  may  be  made  by  their 
respective  domestic  laws. 

Hence  in  seeking  protection  from  any  country  of  the 
Union  against  any  particular  form  of  indirect  appropriation, 
it  is  necessary  for  the  EngHsh  author  first  of  all  to  consult 
the  domestic  law  of  the  country,  in  order  to  ascertain  whether 
the  ofiending  work  is  exempted  by  that  law  from  treatment  as 
an  infringement. 

The  same  applies  to  an  English  author  who  seeks  pro- 
tection from  Austria  or  Hungary. 

Among  the  various  forms  of  indirect  appropriation  the  drama- 
tisation of  novels  and  the  novelisation  of  dramas  are  prominent* 
Although,  as  has  already  been  stated,  these  processes  are  not 
forbidden  by  the  English  law,  the  Interpretative  Declaration 
of  Paris,  to  which  all  the  countries  of  the  Union  except  Great 
Britain  are  parties,  especially  included  them  among  the  indirect 
appropriations  forbidden  by  Art.  10  of  the  Berne  Convention. 


^  I.e,  works  which  are  *  merely  the  reprodaction  of  another  literary  or  artistic 
work,  in  the  same  form  or  in  another  form,  with  non-essential  alterations,  addi- 
tions, or  abridgements,  without  in  other  respects  presenting  the  character  of  a 
new  original  work.* 
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Hence,  if  the  Declaration  was,  as  it  professed  to  be,  merely 
interpretative,  or  declaratory,  of  the  construction  placed  by 
the  subscribing  countries  upon  the  wording  and  intention  of 
the  Convention,  the  English  author  will  probably  gain  pro- 
tection against  these  forms  of  infringement  from  the  various 
countries  of  the  Union.  Even  in  the  absence  of  reciprocity 
on  the  part  of  Great  Britain,  these  countries  may  reasonably 
be  expected  to  follow  out  their  own  view  of  their  conventional 
obligations.  If,  on  the  other  hand,  it  were  possible  to  regard 
the  Declaration  as  being  in  effect  a  separate  supplementary 
treaty,  then  no  doubt  it  would  be  idle  for  the  author  of  an 
English  work  to  expect  to  share  its  benefits. 

Vewspaper  and  Magazine  Articles. — Under  the  Convention 
(Art.  7),  any  foreign  periodical  may  reproduce  English 
newspaper  or  magazine  articles  (with  the  exception  of  serial 
novels  and  short  stories)  on  two  conditions.  These  conditions 
are  :  (a)  that  such  taking  is  not  expressly  forbidden  in  the 
newspaper  or  magazine  from  which  the  extract  is  made, 
(i)  that  when  the  borrowed  matter  is  reproduced  the 
source  from  which  it  is  derived  shall  be  indicated.  The 
former  condition,  however,  is  not  applicable  to  articles  of 
political  discussion,  news  of  the  day,  and  miscellaneous  items 
(notes  and  jottings),  which  cannot  be  protected  even  by  express 
notice. 

Nothing  is  said  about  borrowing  from  newspapers  and 
magazines  in  the  Austro-Hungarian  Convention,  so  that  as 
regards  Austria  and  Hungary  the  domestic  law  of  the  two 
countries  respectively  is  the  sole  criterion. 

The  Bight  of  Extract  for  School  Books,  etc.— The  Berne 
Convention  (Art.  8)  allows  each  country  to  make  special 
provision  in  favour  of  borrowings  from  copyright  works  made 
for  educational  or  scientific  works,  or  books  of  extracts  from 
classical  authors.     The  English  author  who  feels^^grieved 
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bj  such  forms  of  appropriation  must  therefore,  before  taking 
legal  proceedings,  look  carefully  to  the  domestic  law  of  the 
country  from  which  he  seeks  protection.^ 

The  Austro-Hungarian  Convention  makes  no  mention  of 
the  matter. 

Xeclianical  Musical  Ltftroments. — The  Closing  Protocol  to 
the  Berne  Convention  (§  3)  provides  that  the  manufacture  and 
sale  of  mechanical  instruments  serving  to  reproduce  copyright 
musical  airs  shall  not  be  considered  as  constituting  musical 
infringement,  so  that  the  English  composer  whose  music 
is  adapted  by  foreign  manufacturers  to  the  mechanism  of 
musical  boxes,  or  reproduced  on  discs,  rolls,  bands,  cylinders, 
etc.,  made  for  use  with  mechanical  musical  instruments  of  more 
complicated  structure,  has  no  claim  to  interfere  with  the  trade 
in  such  instruments  and  parts  of  instruments.  The  Conven- 
tion, however,  says  nothing  against  his  right  to  protection 
against  the  public  performance  of  his  music  on  such  instru- 
ments, which  is  obviously  a  very  different  matter  from  his  claim 
to  suppress  mechanical  adaptations  of  his  sheet  music  in  virtue 
of  his  literally  copyright ;  and  it  woidd  seem  that  every  foreign 
country  of  the  Union  is  bound  to  give  to  the  English  composer 
— ^as  part  of  his  performing  right  under  Art,  9 — ^redress 
against  such  pubUc  performance. 

There  is  no  special  exemption  in  the  Austro-Hungarian 
Convention  in  favour  of  the  manufacture  and  sale  of 
mechanical  musical  instruments. 

^  The  Gennan  Act  of  1901  contains  a  long  list  of  the  various  forms  of  appro- 
pnation  which  are  permitted  in  behalf  of  education,  science,  and  literature. 
Thus  Sec.  19  enacts  that  reproduction  is  permitted  ( 1)  when  separate  passages  are 
quoted  in  an  independent  literary  work ;  (2)  when  separate  essays  or  poems  are 
inserted  in  an  independent  scientific  work;  (3)  when  separate  poems  are 
included  in  a  collection  made  from  a  number  of  writers  and  intended  for  use  in 
the  performance  of  vocal  music ;  (4)  when  separate  essays,  poems,  or  extracta  are 
included  in  a  collection  made  from  a  number  of  authors  and  intended  for  use  in 
churches  o]>$chools,  or  in  education,  or  for  some  special  literary  purpose. 
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Term  giyen  in  the  Countries  of  the  Union ;  the  Conntry  of 
Origin. — The  English  author  is  entitled  to  protection  from 
each  country  of  the  Union  for  the  period  which  is  granted 
to  native  works ;  subject  to  the  important  qualification 
that  no  country  is  bound  to  continue  its  protection  after 
the  copyright  in  the  work  has  expired  in  the  country  of 
origin,  i.e.^  in  this  case,  England.^  The  English  period  of 
protection  is  forty-two  years,  or  author's  life  plus  seven  years, 
whichever  is  the  longer ;  and  most  of  the  countries  of  the 
Union  grant  a  term  of  copyright  theoretically  longer  than  this, 
the  common  period  being  life  plus  fifty  years,*  though  in 
several  cases  life  plus  thirty  years  only  is  given,^  and  in  one 
country,  ue.  Spain,  the  author  is  entitled  to  a  term  of  protec- 
tion equal  to  life  plus  eighty  years.^ 

Foreign  term  may  be  shorter  than  English. — Thus  in  the 
majority  of  cases  the  English  author's  rights  in  the  foreign 
countries  of  the  Union  will  cease  and  determine  before  the  end 

^  Art.  2,  §§  1  and  2,  of  the  Convention  rons  as  follows :  *  Authon  belonging  to 
any  ooimtry  of  the  Union,  or  their  lawful  repreeentatives,  shall  enjoy  in  the 
other  countries  for  their  works,  whether  unpublished  or  published  for  the  first 
time  in  one  of  those  countries,  the  rights  that  the  respective  laws  do  now  or  may 
hereafter  grant  to  natives.  The  enjoyment  of  these  rights  is  subjected  to  the 
accomplishment  of  the  conditions  and  formalities  prescribed  by  law  in  the 
country  of  origin  of  the  work ;  it  cannot  exceed  in  the  other  eountriee  the  duration  of 
the  protection  granted  in  the  said  country  of  origin. "* 

'  Life  plue  fifty  years  is  given  by  Belgium,  Denmark,  France,  Luxemburg, 
Monaco,  Norway,  Sweden,  and  Tunis* 

>  Life  plue  thirty  years  is  the  domestic  term  of  Germany,  Japan,  and 
Switzerland. 

'  The  most  important  of  the  other  countries  is  Italy,  which  gives  an 
alternative  term  of  author's  life  or  forty  years,  whichever  is  the  longer,  with  a 
further  period  of  forty  years  during  which  anyone  is  at  liberty  to  reproduce  the 
work,  on  payment  of  a  royalty  of  five  per  cent,  to  the  author  or  his  representative. 
The  work  may  be  regarded  as  in  the  public  domain,  and  the  public  domain  as 
yielding  a  certain  rent  for  it.  Hence  this  state  of  affairs  is  described  in  French 
as  the  domaine  public  payant.  A  complete  table  of  the  respective  terms  of 
protection,  including  the  periods  of  subsidiary  rights,  like  perfonning  right  or 
translating  right,  as  well  as  the  ordinary  periods  of  copyright,  is  given  in  the 
Appendix. 
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of  the  nonnal  domeBtic  tenu  giyen  in  those  countries,  owing  to 
the  prior  expiration  of  his  copjright  in  England,  the  country 
of  origin.  But  under  certain  circumstances  his  rights  in  those 
foreign  countries  which  give  a  term  of  life  plus  thirty  years 
may  expire  before  the  lapse  of  his  copyright  in  England.^ 
This  will  be  so  whenever  the  author  dies  within  twelve  years 
of  the  date  of  publication. 

Thus  if  an  English  work  is  published  in  1900  and  the 
author  dies  in,  say  1910,  it  is  clear  that  the  longer  of 
the  two  alternative  terms  of  protection  offered  by  the 
English  law  is  the  period  of  forty-two  years.  Hence  in 
England  the  work  will  be  protected  until  1942.  In  Germany, 
however,  in  which  the  ordinary  period  is  life  plu$  thirty 
years,  there  is  no  alternative,  and  so  the  German  rights  in 
the  work  come  to  an  end  in  1940,  which  is  two  years 
before  the  expiration  of  the  English  copyright.  The  same 
result  will  be  found  to  hold  good  if  the  English  author 
dies  at  any  time  before  1912. 

In  those  countries  which  grant  a  domestic  term  of  life 
plus  fifty  years,  or  any  longer  period,  it  is  obvious  that 
the  English  author's  rights  can  never  run  their  normal 
course,*  but  must  always  be  determined  prematurely  by  the 
expiration  of  the  copyright  in  the  country  of  origin.  How- 
ever long  an  English  author  may  live,  it  is  plain  that  the 
English  term  of  life  plus  seven  years  must  always  expire 
before  a  foreign  term  of  life  plus  fifty  years ;  and,  however 
soon  he  may  die,  it  is  equally  plain  that  the  foreign  term  can 
never  become  less  than  the  alternative  of  forty-two  years. 

1  This  would  be  always  so  in  Italy,  as  the  Italian  period  of  author^s  life  or 
forty  years  must  in  either  alternative  he  shorter  than  the  English  period  of 
author's  life  pUt»  seven  years  or  forty-two  years. 

"  Le,  under  the  Convention — ^though  of  course  it  is  open  to  any  country  to 
exceed  its  treaty  obligations  by  giving  foreign  authors  protection  for  the  full 
domestic  period.   This  is  actually  done  by  Luxembui^. 
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Term  giyen  in  Anrtria-Himgary  and  the  XTnited  States. — The 
rule  of  the  treaty  with  Austria-Hungary  in  respect  of  duration 
is  the  same  as  that  of  the  Berne  Convention.^  The  period  of 
protection  given  by  the  Austrian  domestic  law  is  life  plus 
thirty  years;  the  law  of  Hungary,  however,  gives  life  plus 
fifty  years.  Hence,  following  out  what  has  been  said 
above,  it  is  clear  that  in  Hungary  the  rights  of  the 
English  author  must  in  every  case  come  to  an  end  before 
the  expiration  of  the  Hungarian  domestic  period ;  whilst 
in  Austria  this  will  only  be  so  when  the  author  dies  some 
time  after  the  lapse  of  twelve  years  from  the  date  of 
publication. 

The  period  of  protection  given  in  the  United  States  is 
twenty-eight  years  from  the  time  of  recording  the  copy- 
right, with  a  further  extension  of  fourteen  years  for  the 
author,  or  (if  he  be  no  longer  alive)  for  his  widow  or 
children;  provided  that  the  title  is  again  recorded  and  the 
other  formalities  again  fulfilled. 

SimnltaneoTiB  publication  in  the  British  Dominions  and  a 
Foreign  Union  Conntry. — When  an  author  publishes  his  work 
simultaneously  in  the  British  dominions  and  a  foreign  country 
of  the  Union,  the  rule  both  of  the  Berne  Convention  and 
of  the  English  law  is  that  the  country  which  gives  the 
shorter  term  of  protection  is  to  be  regarded  as  the  country 
of  origin* ;  so  that,  for  the  purpose  both  of  English  and  of 
international  law,  a  work   published  simultaneously   in  the 

^  See  Art.  1  of  the  Austro-Hungarian  Treaty,  the  material  part  of  which  runs 
as  follows :  '  These  advantages  "Ji.e.  of  international  protection]  shall  only  be 
reciprocally  guaranteed  to  authors  and  their  legal  representatives  when  the  work 
in  question  is  also  protected  by  the  laws  of  the  State  where  the  work  was  first 
published,  and  the  duration  of  protection  in  the  other  country  shall  not  exceed 
that  which  is  granted  to  authors  and  their  legal  represontativei  in  the  country 
where  the  work  was  first  published.' 

'  See  Art.  2,  §  3,  of  the  Convention,  and  the  English  Tntemational  Copyright 
Act,  1886,  sec.  3  (ii),  together  with  Sec.  6  of  the  Order  in  Council  of  1887. 
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British  dominions  and  in  Italy  (domestic  period — author^s 
life  or  forty  years)  will  be  regarded  as  an  Italian  work  ; 
while  a  work  published  simultaneously  in  the  British 
dominions  and  a  country  like  France,  which  gives  a 
domestic  period  of  life  plus  fifty  years,  will  be  regarded 
as  an  English  work.^ 

Bemedies  and  Procednre. — As  to  remedies  and  procedure, 
the  English  author  must  follow  the  rules  of  the  country  in 
which  he  seeks  protection.  If  he  has  placed  his  name  on  the 
work  he  is,  however,  entitled  under  Art.  11  of  the  Berne 
Convention  to  the  benefit  of  a  presumption  that  he  is  the 
actual  author ;  while  if  the  work  is  anonymous  or  pseudony- 
mous, the  publisher  whose  name  is  placed  upon  it  is  entitled 
to  be  regarded  as  the  representative  of  the  author.  These 
presumptions  may,  of  course,  be  rebutted  by  the  production 
of  good  evidence  to  the  contrary. 

Again,  Art.  12  of  the  Convention  enables  the  author  to 
call  for  the  seiziure  of  offending  reprints  by  the  authorities  of 
any  country  of  the  Union  in  which  his  work  has  a  right  to 
protection  ;  such  seizure  to  be  carried  out  in  conformity  with 
the  domestic  law  of  the  country  in  question. 

On  the  other  hand,  if  any  country  of  the  Union  sees  fit  to 
suppress  the  circulation  of  an  English  work  in  its  territory 
for  administrative  reasons,  e.g.  because  it  contains  doctrines 
which  are  considered  to  be  subversive  of  public  order,  it  is 
quite  at  liberty  to  do  this,  in  accordance  with  Art.  13  of  the 
Convention,  which  makes  an  express  provision  to  this  effect. 

EetroactiYity  of  Treaties. — Works  published  in  England 
before  5th  December,  1887 — the  date  at  which  the  Berne 


^  For  a  diBcussion  of  the  difficulties  which  arifle  from  the  competition  of  the 
English  alternative  period  of  life  plm  seven  or  forty-two  years  with  the  period 
of  life  plu$  thirty  years  granted  by  Germany,  Japan,  and  Switzerland,  the 
reader  \b  referred  to  Section  6  above, 
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Convention  came  into  force — are  on  general  principles^  en- 
titled to  such  protection  as  they  would  have  had  if  the  Conyen- 
tion  had  in  fact  been  in  force  at  the  time  of  their  publication. 
In  enforcing  this  principle  of  retroactivity,  however,  each 
country  is  at  liberty  to  make  what  reservations  it  pleases  by 
its  domestic  law.'  In  England,  as  we  have  seen,  a  reservation 
has  been  made  for  the  protection  of  subsisting  rights  and 
interests  in  copied  matter  lawfully  obtained  before  1887  ;  and 
the  author  of  an  English  work  published  before  the  coming 
into  force  of  the  Convention  will  be  well  advised  if,  before 
seeking  protection  in  any  foreign  country,  he  examines  the 
law  of  that  country  in  order  to  ascertain  whether  any  reserva- 
tions are  made  by  it  for  the  same  or  any  other  purpose.  The 
rule  is  the  same  with  regard  to  the  alterations  and  extensions 
in  the  author's  right  which  are  effected  by  the  Additional  Act 
of  Paris ;  this  agreement  came  into  force  on  the  9th 
September,  1897,  and  authors  of  works  published  before 
that  date  must  not  assmne  that  in  every  country  they  will 
get  the  full  benefit  of  the  Additional  Act.' 

Aetroaotivity  imdar  the  Austrian  Treaty. — The  treaty  with 
Austria-Hungary,  like  the  Berne  Convention,  adopts  in  prin- 
ciple the  general  rule  of  retroactivity.  It  contains,  however, 
a  list  of  specific  exceptions  to  the  rule.  Those  which  affect 
English  works  (published  before  24th  April,  1894,  the  date  at 
which  the  treaty  came  into  force)  are  as  follows  : 

(i)  Copies  lawfully  made  before  that  date  may  still  be 

circulated  in  the  Austro-Hungarian  Monarchy ; 

(ii)  Lawfully  produced  appliances  for  reproduction, 

e,g.    stereotypes,    wood-blocks,    lithographers' 

stones,  may  continue  to  be  used  for  four  years 

*  Sec  Art.  14  of  the  Convention. 

*  Sec  }  4  of  the  Closing  Protocol  to  the  Convention. 
'  See  }  4  of  the  Closing  Protocol  to  the  Convention. 
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from  the  date  of  coining  into  force  of  the  Con- 
vention ; 
(iii)  Dramatic  and  dramatico-musical  works  lawfully 
performed  before  that  date  may  be  performed 
in  the  future.^ 

^  See  Art.  8  of  the  treaty.  It  is  pro^dded  that  the  circulation  of  the  copies 
and  the  use  of  the  appliances  referred  to  in  (i)  and  (ii)  above  are  to  be  permitted 
only  if  a  Government  inventory  has  been  made  of  them  within  three  months 
from  the  coming  into  force  of  the  Convention,  and  they  have  been  marked  wiUi 
a  special  stamp. 


CHAPTER    II. 


COLONIAL   COPYRIGHT. 


SECTION  I. 

THE  RELATION  BETWEEN  THE    UNITED    KINGDOM 
AND  THE  COLONIES, 

Colonial  laws  must  not  be  inconsistent  with  imperial  statutes — ^Tlie 
authority  of  the  Crown  in  colonial  le^slation — ^The  two  sources  of  law  for 
a  colony — Both  imperial  and  local  interests  are  involved  in  copyright — 
Every  British  book  protected  throughout  the  Empu-e — ^Formalities  necessary 
for  imperial  copyright — Imperial  protection  for  works  of  art  limited  to 
United  Kingdom — Colonial  interests  need  separate  consideration — Each 
colony  allowed  to  regulate  protection  of  its  own  works  within  its  own 
territory — Colonies  which  have  their  own  copyright  laws — A  work  may 
have  copyright  throughout  the  Empire,  yet  not  in  the  colony  of  first 
publication — Where  Colony  has  no  law  of  its  own,  copyright  is  wholly 
regulated  by  imperial  Acts — English  books  protected  throughout  the 
Empire — Summary  of  results — International  position  of  colonial  works — 
The  British  colonies  belong  to  the  International  Union — Is  the  colony  of 
publication  the  *  country  of  origin'? — Special  formalities  of  a  colony — 
Special  formalities  imposed  in  colony  of  publication  should  be  fulfilled. 

Colonial  LawB  must  not  be  inoonsistent  with  Imperial  Statntes. 
— The  British  Empire  is  a  State  composed  of  a  number  of 
separate  communities,  each  with  its  own  constitution  enjoy- 
ing a  large  amount  of  actual  independence,  but  all  united 
together  by  the  legal  bond  of  common  submission  to  the 
Imperial  Parliament  and  by  the  sentimental  bond  of  patriotism. 
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Though  in  theory  the  powers  of  the  Imperial  Parliament  are 
absolute,  in  practice  it  seldom  intervenes  in  the  strictly  internal 
affairs  of  a  colony,  the  management  of  these  being  usuaUy 
left  to  the  Crown  in  Council  or  the  colonial  Congress ;  but  it 
delegates  to  none  the  conduct  of  the  affairs  of  the  Empire  at 
large.  No  colony  can  make  a  valid  law  which  shall  conflict  or 
be  at  variance  with  any  imperial  statute,^  and  the  British 
Parliament  can  override  any  colonial  Act  or  Ordinance. 

This  principle  will  find  a  full  illustration  in  the  course  of 
this  Chapter.  There  is  a  long-standing  dispute  between  the 
Canadian  Government  and  the  Colonial  Office  as  to  the 
validity  of  the  Canadian  Copyright  Act  of  1889,  and  in  the 
course  of  the  controversy  the  Canadian  Congress  has  claimed 
full  powers  of  copyright  legislation ;  but,  even  so,  its  claim 
was  based  solely  upon  the  provisions  of  an  imperial  statute, 
the  British  North  America  Act  of  1867. 

The  authority  of  the  Crown  in  Colonial  Legislation. — Moreover 
in  every  colony  the  Crown  is  a  necessary  party  to  legislation ; 
whether,  as  in  '  Crown  colonies,'  it  is  the  sole  source  of  law, 
or,  as  in  '  self-governing  colonies,'  it  has  only  a  right  of  veto 
on  the  Acts  of  the  colonial  legislature.  Nor  is  this  veto  a 
dead  letter  in  the  latter  class  of  colonies ;  the  general  prin- 
ciples of  colonial  administration  call  for  its  exercise  as  against 
any  statutes  which  are  inconsistent  with  imperial  policy  on 
imperial  matters,  like  merchant  shipping  or  copyright.  But 
where  the  internal  interests  of  a  self-governing  colony  alone 
are  involved,  the  colonial  legislature  will  in  practice  usually 

»  Sec.  2  of  the  Colonial  Laws  Validity  Act,  1865  (28  and  29  Vict.  c.  63):  *  Any- 
colonial  law  which  is  or  shall  be  in  any  respect  repugnant  to  the  provisionB  of 
any  Act  of  Parliament  extending  to  the  colony  to  which  such  law  may  relate,  of 
repugnant  to  any  order  or  regulation  made  under  authority  of  such  Act  of 
Parliament,  or  having  in  the  colony  the  force  and  effect  of  'such  Act,  shall  be  read 
subject  to  such  Act,  order,  and  regulation,  and  shall,  to  the  extent  of  such 
repugnancy,  but  not  otherwise,  be  and  remain  absolutely  void  and  inoperative.* 
This  enactment  was  merely  declaratory  of  the  existing  law. 
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be  allowed  to  do  as  it  likes,  and  neither  Parliament  nor  the 
Crown  will  interfere  adversely. 


Imperial  and  Colonial  Copyright. 

The  two  souroes  of  law  for  a  Colony. — In  dealing  with  the 
law  which  obtains  in  any  colony,  it  is  necessary  to  bear  in 
mind  that  it  proceeds  from  two  distinct  sources.  In  the 
first  place,  there  is  the  law  of  England,  which  includes  so 
much  of  the  old  conunon  law  as  the  colony  has  inherited,  and 
so  much  of  the  statute  law  of  the  British  Parliament  as  is  of 
imperial  scope.  And  then  there  is  the  law  of  the  colony  itself, 
its  own  in  a  special  sense,  whether,  as  in  a  self-governing 
colony,  it  consists  of  Acts  of  the  colonial  congress,  or,  as  in 
a  Crown  colony,  of  Ordinances  made  for  the  colony  by  the 
Crown  or  the  Governor. 

This  latter  body  of  law  has  force  only  within  the  area  of  the 
colony  itself,  and  even  there  is  invalid  so  far  as  it  conflicts,  or 
is  at  variance,  with  imperial  statutes.  The  British  Parlia- 
ment, however,  beyond  its  legislation  for  the  affairs  of  the 
United  Kingdom,  deals  only  with  matters  of  importance  to 
the  Empire ;  for  example,  it  would  never  interfere  with  the 
right  of  the  Canadian  Congress  to  regulate  Canadian  customs 
duties,  or  to  make  such  ndes  as  it  might  think  fit  for  the 
enforcement  of  Canadian  contracts. 

Both  Imperial  and  Local  Xnterests  are  involved  in  Copyright. — 
Copyright  cannot  be  regarded  exclusively  either  as  a  colonial 
or  as  an  imperial  matter.  Strictly  speaking,  the  right  of  an 
author  in  his  work  is  in  essence  a  right  against  the  public,  to 
prohibit  the  making  of  unauthorised  copies.  The  author  is 
invested  by  law  with  a  monopoly  which  restricts  the  liberties 
of  the  general  public,  while,  on  the  other  hand,  the  interests 
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of  the  latter  are  saf^uarded  by  the  imposition  of  certain 
conditions  and  formalities  which  the  author  is  required  to 
fulfiL 

Now  there  are  obyious  reasons  in  favour  of  making  such  a 
right  available  against  the  whole  public  of  the  State  in  the 
territory  of  which  the  publication  of  the  work  has  taken 
place,  especially  when  the  members  of  that  public  speak  a 
common  language.  Every  member  of  a  State  should  be 
obliged  to  respect  the  rights  and  privileges  of  every  other 
member.  Moreover  if  the  author  is  protected  in  one  part  of 
the  State  and  not  in  another,  it  is  exceedingly  difficult  to 
prevent  fraud  on  the  law  ;  for  unauthorised  copies  which  may 
be  lawfully  made  and  sold  in  the  part  to  which  the  copyright 
does  not  extend,  may  very  easily  be  imported  into  the  part  to 
which  it  does  extend. 

Every  British  Book  protected  throughout  the  Empire. — It  is, 
then,  highly  advisable  for  every  nation  to  grant  such  a  wide 
recognition  to  copyright  that,  upon  the  fulfilment  of  certain 
necessary  conditions  and  formalities,  every  work  first  published 
anywhere  within  its  confines  shall  gain  protection  throughout 
the  whole  territory.  And,  acordingly,  by  the  joint  operation 
of  the  Literary  Copyright  Act,  1842,^  and  the  International 
Copyright   Act,   1886,^   a   literary   work    first  published  in 

^  Sec.  29  :  *  Hub  Act  shall  extend  to  the  United  ELingdom  of  Qteat  Britain  and 
Ireland,  and  to  every  part  of  the  British  Dominions.'  This  was  construed  to 
relate  only  to  the  scope  of  protection,  while  it  was  held  that  publication  within 
the  United  Kingdom  was  a  condition  of  protection.  The  latter  rule,  however, 
was  altered  by  the  International  Act  of  1886. 

'  8ec.  8  (i) :  *  The  Copyright  Acts  shall,  subject  to  the  prorisions  of  this 
Act,  apply  to  a  literary  or  artistic  work  first  produced  in  a  British  possession 
in  like  manner  as  they  apply  to  a  work  first  produced  in  the  United  Kingdom ; 
Provided  that  (a)  the  enactments  respecting  the  registry  of  the  copyright 
in  such  a  work  shall  not  apply  if  the  law  of  such  possession  provides  for  the 
registration  of  such  copyright;  and  (b)  where  such  work  is  a  book  the 
delivery  to  any  poi-pons  or  body  of  persons  of  a  copy  of  any  such  work  shall  not 
be  required.* 
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the  United  Kingdom  or  any  other  part  of  the  British 
dominions  will  be  protected  against  copying  throughout  the 
whole  Empire. 

Formalities  necessary  for  Imperial  Copyright — If  the  book 
is  first  published  in  the  United  Kingdom  or  in  a  colony  which 
by  its  domestic  law  makes  no  provision  for  registration,  it  will 
gain  copyright  without  registration,  though  it  will  have  to  be 
registered  before  any  action  can  be  brought  in  respect  of 
infringements  of  its  copyright.  If,  on  the  other  hand,  it  first 
appears  in  a  colony  which  has  a  system  of  registration  of  its 
own,  it  must  fulfil  the  requirements  of  the  colonial  law  as  to 
registration. 

If  the  book  is  first  published  in  the  United  Kingdom,  the 
author  will  be  obliged  to  fulfil  the  rules  of  the  English  law  as 
to  deposit  of  copies,  though  an  omission  to  make  such 
deposit  will  not  affect  his  copyright  but  will  merely  subject 
him  to  certain  pecimiary  penalties.  If  the  work  is  a 
colonial  work,  no  deposit  of  copies  whatever  will  be  required 
for  the  obtaining  of  copyright.^  Apart  from  these  special 
formalities,  the  work,  whether  English  or  colonial,  must,  of 
course,  fulfil  the  fundamental  conditions  of  the  English  law  as 
to  originality,  innocence,  etc.^ 

^  Tho  International  Act  of  1886  is  quite  clear  as  to  this.  But  so  late  as  1894 
Sir  Edward  Maunde  Thompson,  on  hehalf  of  the  Trustees  of  the  British  Museum, 
complained  to  the  Colonial  Office  that,  though  *  by  the  Imperial  Copyright  Act  of 
1842,  Canadian  publications  ought  to  be  deposited  in  the  British  Museum,  the 
obligation  was  not  observed  by  the  Canadian  Government,  so  that  the  Trustees 
bad  to  purchase  Canadian  books.'  He  went  on  to  point  out  that  the  rule  of 
deposit  was  observed  by  the  Governments  of  India,  of  the  Cape,  and  of  several 
Crown  colonics.  Upon  this  ill-founded  complaint,  the  Colonial  Office  made 
representations  to  the  Canadian  Grovemment,  with  the  ultimate  result  that  a 
Canadian  Act  of  1895,  amongst  other  things,  pro'vidcd  for  the  deposit  of  a  copy 
of  each  new  work  at  the  British  Museum.  But  this  cannot  add  to  the  conditions 
of  imperial  copyright. — See  Blue  Book,  entitled  Corretpondenee  on  Copyright  in 
Camday  pp.  90,  91,  and  113. 

'  The  rule  as  to  innocence  is  that  the  work  must  not  be  libellous,  indecent, 
blasphemous,  or  seditious. 
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Lnperial  Proteetion  for  Works  of  Art  limited  to  XTnited  Kingdom. 
— The  rule  that  any  work  published  anywhere  in  the  British 
dominions  will,  upon  satisfying  the  necessary  conditions,  be 
protected  throughout  the  Empire,  does  not  hold  good  in  its 
entirety  for  works  of  art. 

The  International  Copyright  Act  of  1886,  which  first 
extended  imperial  protection  to  colonial  works,  provided 
merely  that  such  works  should  enjoy  the  same  protection  as  if 
they  had  been  first  produced  in  the  United  Kingdom.  Now, 
while  the  proposition  that  works  first  produced  in  the  United 
Kingdom  are  entitled  to  protection  throughout  the  British 
dominions  is  (in  virtue  of  the  Literary  Copyright  Act,  1842, 
sec.  29)  true  for  books,  it  is  not  true  for  works  of  engraving 
or  fine  art,  and  probably  not  for  sculptures.  Protection  in 
the  Colonies  does  not  seem  to  have  entered  into  the  contem- 
plation of  those  responsible  for  Engraving  Acts,  the  Fine 
Arts  Act,  and  the  Sculptures  Act.  The  conclusion  is  that 
colonial  engravings,  paintings,  drawings,  photographs,  and 
sculptures  will  under  the  English  law  be  protected  only 
against  infringements  committed  in  the  United  Kingdom.* 

As  to  paintings,  drawings,  and  photographs,  this  has  now 

been  expressly  decided  by  the  Judicial  Committee  of  the  Privy 

Council,  in  the  case  of  Graves  v.  Gorrie  (1903).^     Protection 

was  claimed  in  Canada  for  a  picture  entitled  *  What  we  have 

we'll  hold,'  as  to  which  plaintiffs  had  not  complied  with  the 

Canadian  Copyright  Acts.     The  Canadian  Courts  held  that 

copyright  under  the  Fine  Arts  Copyright  Act  was  limited  to 

the  United  Kingdom,  and  did  not  extend  to  confer  on  the 

plaintiffs  a  copyright  in  the  Dominion  of  Canada.     On  appeal 

this  decision  was  upheld  by  the  Judicial  Committee.^     This 

^  Cf.  Jeffnryt  v.  Boosey  (1854),  4  H.L.G.  815,  and  RoutUdge  v.  Low  (1868),  L.R. 
3  H.L.  100. 
»  Graves  v,  Gorrie  (1903),  A.C.  496. 
3  Cf.  Tttck  and  Sons  v,  Ptiester  (1887),  19  Q.B.D.  629. 
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case  is  not,  of  course,  binding  on  the  English  Courts ;  but  it 
represents  the  view  of  the  law  taken  by  a  very  eminent 
tribunal. 

Colonial  Interests  need  Separate  Consideration.— While,  how- 
ever, in  one  respect  copyright  is  an  imperial  matter,  it  cannot 
be  denied  that  each  colony  is  a  separate  area,  with  a  separate 
public  of  its  own ;  being  in  fact  for  many  purposes  dealt 
with  on  an  independent  footing  by  Great  Britain  itself.  It 
follows  that  a  colony  should  recognise  that  its  authors  have 
a  special  claim  to  its  protection,  over  and  above  the  claim 
which  they  have  in  virtue  of  their  membership  of  the  British 
Empire.  And  it  may  well  feel  that  the  conditions  and  form- 
alities necessary  to  safeguard  the  interests  of  its  own  public 
are  not  precisely  the  same  as  those  imposed  by  the  Imperial 
Parliament  for  the  protection  of  the  British  public  at  large. 

Thus,  owing  perhaps  to  the  limited  nmnber  of  its  popula- 
tion, it  may  consider  that  it  is  superfluous  to  demand  of  its 
authors  anything  whatever  in  the  nature  of  registration  ;  or  it 
may  deem  some  special  formality,  such  as  the  insertion  of  the 
date  of  copyright  on  the  title-page  of  each  book,  to  be  of 
utility  in  giving  information  to  the  public  at  little  expense  to 
the  author.  Such  matters  as  these  it  should  be  allowed 
to  regulate  for  itself,  so  far  as  regards  the  protection  of  its 
own  works  within  its  own  territory. 

Each  Colony  allowed  to  regulate  Protection  of  its  own  works 
within  its  own  territory. — The  British  Parliament,  adopting 
this  view,  has  left  it  to  the  legislature  in  self-governing 
colonies,  and  to  the  Crown  in  Crown  colonies,  to  determine  the 
conditions  upon  which  works  first  produced  in  the  territory 
shall  be  protected.  The  Literary  Copyright  Act  of  1842,  it  is 
true,  provided  that  works  enjoying  its  protection  should  have 
copyright  through  the  whole  of  the  British  dominions  ;  but,  as 
it  was  made  an  essential  condition  of  protection  that  the  work 

QQ 
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should  be  first  published  in  the  United  Kingdom,  this  Act  did 
not  interfere  with  the  liberty  of  each  Colony  to  decide  for 
itself  how  works  first  published  within  its  own  territory  should 
be  treated. 

Again,  the  International  Copyright  Act  of  1886  (sec.  8), 
though  it  enacted  that  works  first  produced  in  any  part  of  the 
British  dominions  should  have  the  same  protection  as  if  first 
produced  in  the  United  Kingdom,  thus  obliging  every  colony 
to  protect  every  British  work  wherever  in  the  Empire  it 
should  have  first  appeared,  expressly  reserved  to  each 
colony,  by  a  subsequent  proviso,  the  right  to  treat  works  first 
published  within  its  ovm  limits  in  its  own  way.^ 

Colonies  which  have  their  own  Copyright  Laws. — A  number  of 
colonies — India,  Ceylon,  Canada,  the  Australian  Colonies, 
New  Zealand,  the  Cape  of  Good  Hope,  Natal,  Hong  Kong, 
and  Newfoimdland — ^have  local  copyright  laws  of  their  own. 
Hence  the  conditions  of  protection  which  affect  works  first 
published  in  any  of  these  must  be  sought  in  two  bodies  of 
law — ^in  the  Acts  of  the  British  Parliament,  as  regards  their 
protection  throughout  all  parts  of  the  British  dominions  except 
the  Colony  of  first  publication,  and  in  the  Acts  or  Ordinances 
of  the  Colonial  legislative  authority  (the  Crown  or  Colonial 
Parliament),  as  regards  their  protection  within  the  territory 
of  that  colony  itself. 

A  Work  may  have  copyright  thronghont  the  Empire,  yet  not 
in  Colony  of  first  publication. — Since  the  requirements  of  the 

^  The  International  C!opyright  Act,  1886,  sec.  8  (iii)  and  (iv) :  '  Where,  before 
the  passing  of  this  Act,  an  Act  or  ordinance  has  been  passed  in  any  British 
possession  respecting  copyright  in  any  literary  or  artistic  works,  Her  Majesty  in 
Council  may  make  an  Order  modifying  the  Copyright  Acts  and  this  Act,  so  far 
as  they  apply  to  such  British  possession,  and  to  literary  and  artistic  works  first 
produced  therein,  in  such  manner  as  to  Her  Majesty  in  CouncQ  seenuB  expedient. 
Nothing  in  the  Copyright  Acts  or  this  Act  shall  prevent  the  passing  in  a  British 
possession  of  any  Act  or  Ordinance  respecting  the  copyright  within  the  limits  of 
such  possession  of  works  first  produced  in  that  possession.' 
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two  bodies  of  law  may  differ,  it  may  well  happen  that  a  work 
will  be  protected  in  the  colony  of  first  publication  without 
enjoying  copyright  in  any  other  part  of  the  British  dominions, 
and  even  that  it  will  be  protected  throughout  the  rest  of  the 
British  dominions  and  not  in  the  colony  of  first  publication 
itself.  Thus  a  work  published  in  New  Zealand,  the  law  of 
which  contains  no  requirement  of  registration,  will  be  pro- 
tected in  New  Zealand  and  not  elsewhere — ^unless,  indeed,  it  is 
registered  at  Stationers'  Hall ;  while,  on  the  other  hand,  a  work 
published  in  Canada  and  duly  registered,  but  not  provided 
with  the  requisite  notice  of  the  date  of  copyright  on  the  title- 
page,  will  be  protected  everywhere  else  in  the  Empire,  but  not 
in  Canada. 

Where  Colony  has  no  Law  of  its  own,  copyright  is  wholly 
reg^alated  by  Imperial  Acts. — To  the  colonies  which  have  no 
local  legislation  of  their  own,  these  observations  necessarily 
fail  to  apply.  The  protection  of  works  first  published  within 
such  colonies  depends  entirely  on  the  Imperial  Acts.  When 
the  conditions  of  those  Acts  are  satisfied,  such  works  are 
necessarily  protected  in  the  colony  of  first  publication,  as  well 
as  in  all  other  parts  of  the  Empire.^ 

English  Books  Protected  throughout  the  Empire. — Finally, 
literary  works  published  within  the  United  Kingdom  are  pro- 
tected throughout  the  British  dominions  upon  satisfying  the 
conditions  of  the  English  law. 

1  But  if  they  are  engravings,  works  of  fine  art,  or  sculptares,  it  seems  that 
their  protection  will  be  Umited  to  the  United  Kingdom. 
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Extent  of  Protection  Accorded  to  English   and 
Colonial  Works  in  the  British  Empire. 

Summary  of  Sesnlts. — The  results  that  have  now  been 
reached  may  be  tabulated  as  follows  : 

I.  Literary  workB.— Protected  throughout  the  Empire,   if 

the  conditions  and  formalities  of  the  English  law  have 

been  fulfilled. 

Except  in  the  colony  of  first  publication — ^they  are 
protected  here  only  when  the  conditions  and 
formalities,  if  any,  of  the  Colonial  law  itself 
have  been  fulfilled. 

II.  Artistic  works. — Protected  in  the  United  Kingdom,  if 

the  conditions  of  the  English  Acts  have  been  fulfilled; 
and  also  in  any  colony,  including  the  colony  of  first 
publication,  if  the  Colonial  law  so  provides. 

International  Position  of  Colonial  Works. 

The  BritifllL  Colonies  belong  to  the  International  Union. — In 
view  of  the  fact  that  a  colonial  work  may  be  protected  in  the 
colony  of  first  publication  and  not  in  the  United  Kingdom,  or 
vice  versd^  it  is  necessary  to  give  some  consideration  to  the 
international  position  of  such  a  work  imder  the  Berne  Conven- 
tion. By  that  agreement  all  the  coimtries  of  the  International 
Copyright  Union — Belgium,  Denmark,  France,  Germany, 
Great  Britain,  Haiti,  Italy,  Japan,  Luxemburg,  Monaco, 
Norway,  Spain,  Sweden,  Switzerland,  and  Tunis — are  bound 
to  protect  every  work  first  published  in  any  one  of  them,  pro- 
vided only  that  the  conditions  and  formalities  of  the  country 
of  origin  have  been  fulfilled. 

The  Convention  allows  its  parties  to  bring  their  colonies 
into  the  Union  with  them,  and  Great  Britain  is  one  of  the 
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States  that  have  availed  themselves  of  this  provision,  so  that 
the  British  colonies  form  part  of  the  system  of  the  Inter- 
national Union.  The  result  is  that  works  first  published 
anywhere  within  the  British  dominions  will  gain  international 
protection  throughout  the  Union,  so  long  as  they  have 
satisfied  the  rule  requiring  that  the  conditions  and  formalities 
imposed  by  law  in  the  country  of  origin  of  the  work  shall  be 
fulfilled. 

Is  the  Colony  of  pnblication  the  Coimtry  of  Origin? — In  the 
case  of  a  British  colony,  the  important  question  arises, 
Which  is  the  country  of  origin  of  the  work — the  colony  or  the 
Empire  as  a  whole  ?  As  we  have  seen,  there  are  two  bodies 
of  law,  the  imperial  and  the  local,  applicable  to  every  work 
published  in  a  colony  which  has  a  copyright  law  of  its  own ; 
and  the  conditions  and  formalities  imposed  by  the  colonial  law 
may  differ  very  considerably  from  those  imposed  by  the  law  of 
England,  which  is  the  general  law  for  the  Empire. 

The  conditions  of  the  English  law  relate  to  matters  like  the 
originality  and  innocence  of  the  work,  and  are  adopted 
expressly  or  tacitly  into  the  law  of  every  colony.  The 
formalities  of  the  English  law  relate  to  the  registration  of 
works  and  the  deposit  of  copies.  Registration  is  not  a  condi- 
tion of  the  acquisition  of  copyright,  but  merely  '  a  condition 
precedent  to  suing ' ;  while  deposit,  being  an  independent 
obligation  enforced  imder  a  separate  penalty,  in  no  way 
afifects  the  acquisition,  or  even  the  enforcement,  of  copyright. 

Hence  in  all  probability  neither  of  these  is  to  be  regarded 
as  a  condition  or  formality  in  the  sense  of  the  Berne  Con- 
vention. 

Special  Formalities  of  a  Colony. — Some  of  the  colonies, 
however,  impose  formalities  of  their  own,  which,  being  necessary 
under  the  colonial  law  to  the  acquisition  of  copyright,  are  of 
the  sort  contemplated  by  the  Convention.     Thus  the  Canadian 
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law  requires  that  every  work  shall  bear  on  its  title-page  a 
notice  of  copyright  in  the  form  'Entered  according  to  Act 
of  the  Parliament  of  Canada  in  the  year  ....  by  A.  B.,  at 
the  Department  of  Agricultm*e ' ;  and  if  the  notice  is  omitted 
copyright  is  withheld. 

In  its  practical  aspect,  then,  the  question  is  whether  a  work 
first  published  in  a  colony  like  Canada  is  or  is  not  bound  to 
fulfil  the  requirements  of  the  colonial  law,  in  order  to  gain 
the  international  protection  of  the  Berne  Convention.  Such 
a  work,  if  the  special  colonial  formalities  are  omitted,  will  be 
protected  in  the  rest  of  the  British  Empire,  but  not  in  the 
colony  of  first  publication.  That  a  work  should  have  copy- 
right in  one  part  of  the  State  in  which  it  first  appeared  and 
not  in  another  can  hardly  have  been  contemplated  in  the 
scheme  of  the  Berne  Convention. 

Special  Formalities  imposed  in  Colony  of  Pnblication  should  be 
fdlfilled. — This  being  so,  it  is  scarcely  fair  to  expect  a  foreign 
coimtry  of  the  Copyright  Union  to  forbid  its  subjects  to  re- 
print an  English  work  so  long  as  they  are  able  to  point  to  one 
part  of  the  British  Empire,  which,  be  it  remembered,  is  all  one 
State — a  single  unit — for  international  purposes,  and  say  that 
there  the  work  is  freely  open  to  reproduction.  What  is  per- 
mitted within  the  bounds  of  the  country  of  origin  cannot  well 
be  made  matter  of  complaint  when  done  in  a  foreign  country. 

It  must  be  borne  in  mind,  however,  that  if  this  reasoning 
were  pressed,  it  would  altogether  exclude  English  artistic 
works  from  the  protection  of  the  Convention ;  but  here  the 
difficidty  does  not  spring  from  the  existence  of  two  distinct 
sets  of  formalities. 

Where,  as  in  the  case  of  most  colonial  works,  there  is  a 
special  set  of  conditions  and  formalities,  without  which  the 
copyright  will  not  be  valid  within  a  certain  portion  of  the 
territory  to  which  the  general  law  of  the  State  does  not  apply, 
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these  should  be  fulfilled  in  order  to  make  certain  of  securing 
international  protection  for  the  work.  Unless  ,the  special 
requirements  of  the  colonial  law  have  been  satisfied,  the 
English  author  will  have  to  take  the  risk  that  the  Courts 
of  foreign  Union  countries  will  not  give  a  liberal  interpre- 
tation to  the  provisions  of  the  Convention. 
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SECTION   n. 

IMPERIAL   COPYRIGHT  AS  IT  SUBSISTS  IN  THE 
COLONIES, 

Colonies  may  allow  importation  of  foreign  reprints  on  certain  conditions 
— Copyright  protection  in  the  Colonies — Importation  of  foreign  reprints 
absolutely  forbidden  by  Copyright  Act,  1842 — Difficulty  of  preventing 
importation  of  American  reprints  into  Canada — Under  the  Foreign  Reprints 
Act,  1847,  importation  into  certain  Colonies  was  allowed — Difficulty  of 
collecting  import  duties  on  foreign  reprints — ^The  protection  of  Imperial 
copyright  in  Canada — ^The  Canadian  Copyright  Act,  1875 — Under  Act  of 
1875,  English  authors  republishing  in  Canada  protected  against  foreign 
reprints — Imperial  copyright  not  diminisheil — All  British  copyright  works 
now  protected  in  Canada  and  Cape  Colony  against  foreign  reprints — 
Canadian  reprints  of  English  works  may  not  be  imported  into  England — 
Arguments  for  and  against  free  circulation  of  cheap  Colonial  reprints — The 
opinion  of  the  Copyright  Commission  of  187&— Canadian  Act  of  1900  con- 
ditionally prohibits  importation  of  English  editions — Does  this  conflict  with 
Imperial  statutes  ? — Present  position  of  English  works  in  the  Colonies — 
The  law  relating  to  the  importation  of  foreign  reprints  into  Canada. 

Domestio  Laws  of  the  Colonies  not  nnder  Disenssian. — The 
object  of  this  chapter  is  merely  to  give  an  outline  of  the 
nature  and  extent  of  Imperial  copyright,  i,e,  of  the  protec- 
tion which,  under  the  English  Acts,  a  work  published  in  any 
part  of  the  British  Empire  will  receive  in  every  other  part. 
It  is  not  our  purpose  to  give  an  accoimt  of  the  domestic 
copyright  law  of  every  colony  which  has  a  law  of  its  own,^ 
upon  which  law,  as  has  already  been  indicated,  the  protection 

*  J.«.  India,  Ceylon,  Canada,  the  Australian  Coloniee,  Now  Zealand,  the  Cape 
of  Good  Hope,  Natal,  Hong  Kong,  and  Newfoundland. 
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within  the  colony  itself  of  all  works  first  appearing  in  its 
territory  will  depend.  We  are  not  concerned  with  the  pro- 
tection that  Indian  works  get  in  India,  Canadian  in  Canada, 
and  so  forth,  but  with  the  protection  which  Indian  works  get 
in  all  the  colonies  except  India,  Canadian  in  all  the  colonies 
except  Canada — in  short,  with  the  protection  that  every 
British  work  gets  throughout  the  Empire,  except  in  the 
colony  of  first  publication. 

Just  as  we  have  considered  international  relations  between 
separate  and  independent  States,  so  now  we  have  to  consider 
the  inter-colonial  relations  existing  between  the  various  parts 
of  the  British  Empire.  These,  of  course,  differ  from  inter- 
national relations  in  that  they  are  created  by  express  statutory 
legislation,  emanating  from  a  supreme  authority,  Le.  by  Acts 
of  the  British  Parliament,  instead  of  by  separate  negotiation 
on  the  part  of  each  colony  ;  but  in  other  respects  the  analogy 
holds. 

Canadian  Domestic  Law  dealt  with  in  next  Section. — The 
details  of  the  domestic  law  of  each  colony  must,  therefore,  be 
sought  in  the  Acts  or  Ordinances  of  the  Colonial  Congress,  of 
the  Governor,  or  of  the  Crown ;  but  it  has  been  deemed  well 
to  give  at  the  end  of  this  chapter  a  brief  outline  of  the  main 
features  of  the  Canadian  law  as  it  affects  Canadian  works ; 
because  this,  the  most  highly  developed  of  all  colonial  systems 
of  copyright  law,  will  serve  both  to  illustrate  what  has  been 
said  as  to  the  difference  between  Imperial  and  local  copyright, 
and  to  show  how  widely  the  law  of  a  colony,  left  to  grow  in 
its  own  way,  may  diverge  from  the  law  of  the  mother  coimtry. 
In  so  far  as,  in  virtue  of  special  permission  given  by  English 
statutes  or  otherwise,  the  Canadian  domestic  law  has  modified 
the  scope  of  Imperial  protection  as  it  exists  in  Canada,  ue.  of 
the  protection  in  Canada  of  works  published  elsewhere  in  the 
Empire,  it  will  take  its  place  in  the  course  of  this  Section. 
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No  other  colony  has  ventured  to  attempt  to  modify  Imperial 
protection  by  legislation  of  its  ovm. 

Colonies  may  allow  ImportatioiL  of  Foreign  Reprints  on 
certain  conditions. — We  have  hitherto  dealt  with  ^Imperial 
copyright '  as  if  it  involved  a  uniform  protection  for  British 
works  throughout  the  whole  of  the  British  Empire — as  if 
every  such  work  got  in  every  colony  (save  in  some  cases  the 
colony  of  production)  the  protection  afforded  by  the  English 
domestic  copyright  Acts,  no  more  and  no  less.  And  this  is 
true  thus  far — ^a  work  which  is  under  the  protection  of  the 
English  law  is  secured  against  the  making  and  publication  of 
imauthorised  reprints  throughout  the  whole  of  the  British 
dominions.  But  under  the  Foreign  Reprints  Act  of  1847 
a  large  number  of  colonies  have  been  enabled  to  permit  the 
importation  of  foreign  reprints  of  English  copyright  works 
into  their  territory,  on  making  provision  for  the  collection  of 
an  author's  royalty.  These  colonies  are  Antigua,  Bahamas, 
Barbadoes,  Bermuda,  British  Guiana,  Grenada,  Jamaica, 
Mauritius,  Natal,  Nevis,  Newfoimdland,  St.  Christopher, 
St.  Lucia,  St.  Vincent,  and  Trinidad.  In  these  colonies, 
then,  though  no  one  within  the  colony  is  at  liberty  to 
reprint  such  works  on  his  own  account  without  the  consent 
of  the  copyright  owner,  yet  anyone  may  import  and  sell  un- 
authorised reprints  manufactured  in  foreign  countries. 

The  position  of  copyright  protection  in  the  colonies  may 
briefly  be  set  out  thus  : — 
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COPYRIGHT    PROTECTION    IN   THE   COLONIES. 


WOBKS   PUBLISHED 


Wifhin  the  Colony  in 
whicli  protection 
is  songlit. 


II.  Ontflide  sncli  Colony, 
bnt  within  the 
Empire. 


in.  In  aforeign  country 
of  the  Copyright 
Vnion. 

lY.  In  any  other  treaty 
countries,  /.e.  Aus- 
tria or  Hungary. 

y.  In  a  foreign  non- 
treaty  country. 


ABE  DEPENDENT  FOB  PBOTECTION  ON 


(i)  If  Colony  has  copyright  legislation 
of  its  own. — Copyright  depends  on 
Colonial  law. 

(ii)  If  Colony  has  no  copyright  legisla- 
tion of  its  own. — Copyright  depends 
on  ordinary  English  law, 

(i)  If  Foreign  Reprints  Act  does  not 
apply  to  such  Colony. — Copyright 
depends  on  ordinary  English  law 
and  works  are  protected  against : 
(a)  B^rinting,   (b)  Importaiion  of 
foreign  reprints,     (c)   8dl- 
ing,  etc.,  of  unlawful  copies, 
(ii)  If  Foreign  Beprints  Act  applies  to 
such  Colony. — Copyright  is  modified 
accordingly  and  works  are  protected 
against  only : 
{a)  Reprinting,     (h)  Selling,  etc., 
of  unlawful  copies. 
Note. — Artistic  works  are   protected 
only  in  the  United  Kingdom,  unless  the 
law  of  the  Colony  specially  provides  for 
them. 

The  rules  for  these  are  the  same  as  the 
rules  for  works  published  outside 
the  Colony  from  which  protection  is 
claimsd,  hut  inside  the  Empire. 

The  same  rules  apply,  except  as  to  Canada, 
the  Cape  of  Good  Hope,  New 
South  Wales,  and  Tasmania,  where 
such  works  are  not  protected. 

No  protection  in  any  Colony. 
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Importation  of  Foreign  Reprints  absolutely  forbidden  by  Copy- 
rigbt  Act,  1842. — ^The  protection  given  by  the  Literary 
Copyright  Act,  1842,  to  works  first  published  in  the  United 
Kingdom,  and  subsequently  extended  by  the  International 
Copyright  Act,  1886,  to  works  first  published  anywhere  in 
the  British  dominions,  was  expressly  declared  by  Sec.  29  of 
the  Act  of  1842  to  extend  to  the  United  Kingdom  and  to 
every  part  of  the  British  dominions.  The  latter  statute, 
which  expressly  forbade  the  unauthorised  printing  and  sale 
of  copies,  contained  a  particularly  stringent  section  ^  directed 
against  the  importation  of  foreign  reprints  of  copyright  works. 
This  prohibited  the  following  acts,  when  done  in  respect  of 
such  reprints  : 

(a)  importing,  or  causing  to  be  imported  into  any  part 
of  the  British  dominions,  for  sale  or  hire  ; 

{b)  knowingly    selling,   publishing,   or    exposing   for 
sale  or  hire ; 

(c)  knowingly  having  in  possession  for  sale  or  hire  ; 
under  pain  of  forfeiture   of   the   offending  copies,   together 
with  £10  and  twice  the  value  of  each  book«      And  besides 
this  a    special  action  for  damages  was  given  (sec.  15)  in 
respect  of  these  infringements. 

The  author  thus  acquired  a  right  to  have  the  importation 
of  offending  works  prevented,  but  of-  course  this  coidd  be 
made  effective  only  by  the  intervention  of  the  customs  officers. 
In  1845  the  conditions  on  which  such  intervention  should  take 
place  were  laid  down  by  a  comprehensive  Act  to  regulate 
the  trade  of  British  possessions  abroad,  which  absolutely 
prohibited  the  importation  into  the  British  possessions  abroad 
of  foreign  reprints  of  any  works  '  first  composed  or  written  or 
printed  in  the  United  Kingdom,'  provided  that  due  notice  of 
the  existence  of  copyright  had  been  given  to  the  Customs 
»  The  Literary  Copyright  Act,  1842,  see.  17. 
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authorities.^  This  latter  statute  was  repealed  by  the  Customs 
Consolidation  Act  of  1853,^  but  the  provisions  of  Sec.  9  were 
re-enacted  in  Sec.  160  of  that  statute. 

Difficulty  of  preventing  Importation  of  American  Reprints  into 
Canada, — These  statutes  were  mainly  directed  towards  pro- 
tecting British  authors  and  publishers  against  the  wholesale 
importation  of  cheap  American  reprints  of  their  works  into  the 
Canadian  colonies.  But  mere  legislation,  however  stringent, 
could  hardly  avail  to  prevent  this.  If  the  offending  works 
were  not  seized  at  the  moment  of  importation  from  America 
the  opportunity  of  effective  seizure  was  lost ;  for  after  they 
had  once  gained  a  footing  in  Canada  it  became  very  hard  to 
trace  them.  Seizure  upon  importation  itself  was  exceedingly 
difficidt  to  carry  out  eflSciently.  All  books  are  not  copy- 
right,— it  is  only  a  minority  that  are ;  and  the  burden  of 
distinguishing  between  copyright  and  non-copyright  works 
was  laid  upon  the  shoulders  of  the  customs  officers,  in  addi- 
tion to  the  burden  of  discovering  the  books.  In  view  of 
the  enormous  number  of  books  published  every  year,  and  of 
the  ever-increasing  number  in  which  copyright  has  expired,  it 
is  small  wonder  that  the  task  often  went  unperformed. 

It  is  not  surprising  that,  even  in  the  United  Kingdom 
itself  at  the  present  day,  authors  should  be  f oimd  to  com- 
plain of  the  inefficiency  of  the  protection  afforded  by  the  law 
against  the  importation  of  foreign  reprints.  Much  more, 
then,  in  Canada  at  this  early  time  was  it  found  almost  im- 
practicable to  put  a  stop  to  the  noxious  import  trade ;  for  the 
United  States  was  a  great  centre  of  the  reproduction  of 
English  works,  importation  thence  was  easy,  and  the  English 
author  was  not  on  the  spot  to  see  that  the  Customs  officials 
performed  their  duty  rigorously. 

1  Stat.  8  and  9  Vict.  c.  93,  sec.  9. 
*  16  and  17  Vict.  c.  107,  sec.  368. 
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Moreover  public  opinion  in  Canada,  prompted  by  self- 
interest,  was  ranged  against  the  claims  of  the  English  author. 
In  those  days  of  dear  books,  the  people  of  Canada  could  not 
afford  to  buy  the  authorised  English  editions,  the  publishers 
of  Canada  would  not  undertake  their  sale,  and  in  Canada  there 
were  no  lending  libraries,  as  there  were  in  England,  to  circulate 
expensive  books  at  a  small  charge.  Canada  had  no  great 
authors  of  its  own,  and  if  cheap  American  reprints  were  shut 
out  from  the  colony,  where,  it  was  asked,  were  the  people  to 
go  for  their  supply  of  English  literature  ?  This  was  the 
popular  feeling,  and  so  public  opinion  aided  and  abetted  the 
customs  officials  in  their  neglect  of  duty. 

Vnder  the  Poreign  Reprints  Aet,  1847,  importation  into  certain 
Colonies  was  allowed. — Hence,  in  spite  of  the  Act  of  1845,  the 
rule  forbidding  the  introduction  of  foreign  reprints  into  the 
colonies  remained  a  dead  letter.  The  English  Government, 
making  a  virtue  of  necessity,  in  1847  passed  a  statute  to 
render  legal  a  state  of  things  which  it  had  found  impossible  to 
prevent. 

This  statute,  the  Foreign  Reprints  Act,  1847,  provided 
that,  if  the  legislature  or  proper  legislative  authorities  in  any 
British  possession  should  make  due  provision  for  securing 
the  rights  of  British  authors  in  such  possession,  the  Crown, 
by  Order  in  Council,  might  suspend  as  to  that  colony  the 
prohibitions  contained  in  the  Copyright  Acts  against  the  im- 
portation, etc.,  of  foreign  reprints  of  books  '  first  composed, 
written,  printed  or  published'  in  the  United  Kingdom.^  A 
large  niunber  of  colonies  have,  at  one  time  or  another,  taken 
advantage  of  this  Act;  there  are  fifteen  to  which  it  now 
applies,  but  Canada,  the  Australian  Colonies,  India,  and  the 

1  Sec.  2  of  the  Foreign  Reprints  Act,  1847  (10  and  11  Vict.  c.  95,  sec.  2), 
provides  that  a  copy  of  the  Order  and  of  the  Colonial  Act  or  Ordinance  shaU  be 
laid  before  Parliament  within  six  weeks. 
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Cape  of  Good  Hope  are  notable  absentees  from  the  list.^ 
Canada  was  amongst  the  first  to  apply  for  an  Order  in 
Council  imder  the  Act;  but,  as  will  be  seen  later,  it  has 
since  voluntarily  renounced  all  its  benefits. 

Difficulty  of  coUeoting  Import  Duties  on  Foreign  Reprints.— 
The  'due  provision  for  securing  or  protecting  the  rights 
of  British  authors'  in  the  Colony  which  is  required  by 
the  Act  is  usually  made  by  means  of  import  duties.  Lists 
of  English  copyright  books  are  furnished  to  the  Colonial 
customs  authorities,  and  the  theory  is  that  the  duty  is 
collected  by  them  upon  importation.' 

In  point  of  fact,  however,  the  '  security  '  for  his  rights  thus 
offered  to  the  British  author  is  an  exceedingly  empty  thing. 
All  the  difficidties  in  the  way  of  successful  dealing  with  im- 
ported reprints  which  we  have  pointed  out  above  in  regard 
to  the  absolute  preventing  of  importation  apply,  with  even 
greater  force,  to  the  levying  of  import  duties.  Detection 
itself  remains  as  precarious,  and,  since  the  consequences 
of  neglect  are  not  so  serious,  the  chance  of  neglect  is 
greater. 

Moreover,  since  the  time  of  the  Foreign  Reprints  Act,  the 
development  of  postal  facilities  has  vastly  increased  the  diffi- 
culties of  the  work  of  detection.     Even  at  the  present  day, 

*  The  following  are  the  names  of  the  colonies  to  which  the  Act  does  apply, 
arranged  according  to  the  date  of  the  respective  Orders  in  Council :  Bermuda, 
Bahamas,  Newfoundland,  St.  Christopher,  Antigua,  St.  Lucia,  British  Guiana, 
Mauritius,  Grenada,  Nevis,  Natal,  Jamaica,  Trinidad,  St.  Vincent,  Barbadoes. 

^  The  whole  process  is  clumsy.  As  to  Canada,  '  it  was  shown  that  the 
Canadian  Government  could  not  collect  the  duty  until  the  British  copyright 
owner  had  entered  his  work  at  the  English  customs  house.  In  course  of  time 
the  English  authorities  would  transmit  this  title  to  the  Chistoms  Department  at 
Ottawa,  who  would  in  turn  send  word  to  the  various  customs  ports  throughout 
the  Dominion.  AH  this,  of  course,  took  time,  and  in  many  cases,  most 
undoubtedly,  thousands  of  copies  of  the  work  had  been  imported  from  the 
United  States  before  the  Canadian  customs  officers  had  any  authority  to  collect 
the  royalty  duty.'— B.  T.  Lancefield,  NoUt  <m  Copyright,  }  78. 
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when  importation  of  foreign  reprints  into  Canada  is  absolutely 
prohibited,  large  numbers  of  American  reprints  are  periodicallj 
poured  into  Canada  through  the  cheap  book  post.  These  it 
is  impossible  to  detect  with  any  certainty — and  if  detection  is 
not  fairly  certain,  it  will  usually  be  considered  worth  while  to 
run  the  risk. 

Small  wonder,  then,  that  the  colonies  have  practically 
abandoned  the  work  of  collecting  duties ;  so  that  from 
the  point  of  view  of  an  author  seeking  remimeration  the 
Foreign  Reprints  Acts  must  be  pronounced  a  complete 
failure.  Thus  in  1875  Her  Majesty's  Treasury  notified 
Archbishop  Trench  that  the  sum  of  elevenpence  lay  to  his 
credit  in  the  hands  of  the  Paymaster  General :  this  repre- 
sented the  whole  amoimt  collected  in  Canada  (then  under  the 
Foreign  Reprints  Act)  for  upwards  of  ten  years — ^although 
during  the  period  in  question  the  Archbishop's  works  had 
had  a  steady  sale  in  Canada.  And  during  the  ten  years 
ending  in  1876  the  whole  amount  received  on  accoimt  of 
all  imported  reprints  from  the  nineteen  colonies  which 
had  at  that  time  taken  advantage  of  the  Act  was  only 
£1,155  13s.  2id.,  of  which  £1,084  13s.  S^d.  was  con- 
tributed by  Canada ;  of  these  nineteen  colonies,  seven  paid 
nothing  whatever  to  the  authors,  while  six  now  and  then  paid 
small  sums  amounting  to  a  few  shillings.^  It  was  notorious 
that  during  this  period  large  numbers  of  foreign  reprints 
were  imported  into  the  colonies. 

On  the  other  hand,  at  the  present  day  seventeen  colonies 
have  made  due  provision  for  stamping  each  imported  copy 
in  the  Customs  House  upon  collecting  the  royalty  thereon, 
every  unstamped  copy  being  liable  to  seizure.  This  system, 
which   provides   a    useful  safeguard  against   smuggling,  has 

^  See  Report  of  the  Copyright  Commiuion  of  IS76,  p.  xxxi. 
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been  lately  proposed  for  Canada ;  ^  but  would  not  now  be 
applicable  in  that  colony,  since,  as  will  be  seen  later,  Canada 
has  ceased  to  enjoy  the  benefits  of  the  Foreign  Reprints  Act. 


The  Protection  of  Imperial  Copyright  in  Canada. 

Royalty  System  proposed  by  Canada. — ^The  failure  of  the 
remuneration  provided  by  the  Foreign  Reprints  Act  led 
to  complaints  from  British  authors  and  publishers,  and 
attempts  were  made  to  procure  the  repeal  of  the  Act.  The 
Canadians,  who  were  the  chief  offenders,  alleged  in  their 
defence  the  great  extent  of  their  frontier,  and  the  negligence 
of  British  publishers  in  not  giving  to  the  proper  authorities 
timely  notice  of  the  publication  of  copyright  works.  They 
urged  that  they  were  forced  to  take  American  reprints, 
because  they  were  forbidden  to  republish  English  copy- 
right works  on  their  own  account ;  and  that  thus  a  book 
trade  which  might  otherwise  have  been  theirs  was  thrown  into 
the  hands  of  the  Americans. 

They  proposed  that  they  should  be  allowed  to  republish 
English  books  themselves,  under  licence  from  the  Governor 
General,  and  that,  in  respect  of  each  licence,  publishers  should 
pay  an  excise  duty  of  12^  per  cent,  for  the  benefit  of  the 
author.  So  the  Canadian  publishers  would  be  able  to  under- 
sell the  American  exporters,  and  the  duty  being  an  excise, 
not  a  customs,  duty  would  be  less  liable  to  evasion — since  the 
authorities  would,  in  this  case,  be  able  to  go  directly  to  the 
source  of  production,  and  levy  the  duty  there. 

The  Canadian  Copyright  Act,  1875.-^ While  these  matters 
were  in  debate,  the  Canadian  legislature  passed  their  Copy- 

»  See  letter  dated  20th  February,  1890,  from  Mr.  F.  R.  Daldy  to  Sir  J.  S.  D. 
Thompson,  reprinted  in  the  Blue  Book  entitled  Correspondence  relating  to  Copy^ 
right  in  Canada,  p.  1 1 . 

R  R 
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right  Act  of  1875,  which  provided  for  the  full  protection  of 
English  works  against  foreign  reprints,  on  condition  that 
such  works  were  reprinted  and  republished  in  Canada.  This 
having  been  reserved  by  the  Governor  General  for  the 
Queen's  assent,  doubts  arose  as  to  whether  the  measure  was 
not  repugnant  to  the  Foreign  Beprints  Act,  as  applied  to 
Canada  ;^  and  so  a  special  Act  of  the  British  Parliament  was 
passed  to  give  Her  Majesty  power  to  assent  to  the  Canadian 
Bill,  and  in  virtue  of  this  power  the  Royal  assent  was  given. 

The  Canadian  statute  enacts  (sees.  4  and  6)  that  any 
author  domiciled  in  Canada  or  any  other  part  of  the  British 
possessions,  or  being  a  citizen  of  any  country  having  an  inter- 
national copyright  treaty  with  the  United  Kingdom,  may 
gain  copyright  in  Canada  for  twenty-eight  years,  by  printing 
and  publishing,  or  reprinting  and  republishing,  his  work  in 
Canada,  and  fulfilling  the  formalities  of  the  Canadian  Law. 
There  is  a  proviso  that  nothing  in  the  Act  shall  be  held 
to  prohibit  the  importation  into  Canada  from  the  United 
Kingdom  of  copies  of  English  copyright  works  legally 
printed  there  ;^  though  a  recent  Act  (of  1900)  provides 
that  in  certain  circumstances  this  shall  be  forbidden. 

On  the  other  hand,  the  Imperial  Act  passed  to  confirm  the 
Canadian  statute  expressly  enacts  (sec.  4)  that  Canadian 
copies  of  an  English  copyright  work  shall  not  be  imported 
into  the  United  Kingdom  without  the  author's  consent.' 

^  By  an  Order  in  Council  of  12th  December,  1850. 

*  In  1889  another  Canadian  Act  (Stat.  62  Vict.  c.  29,  sec.  2)  purported  to  repoal 
the  whole  section  (6)  of  which  this  proviso  formod  part.  This  Act  is,  however, 
of  no  force  or  effect. — Sec  Section  3  of  this  Chapter. 

'  *  Where  any  book  in  which,  at  the  time  when  the  said  reserved  Bill  oomee 
into  operation,  there  is  copyright  in  the  United  Kingdom,  or  any  book  in  which 
thereafter  there  shall  bo  such  copyright,  becomes  entitled  to  copyright  in  Canada 
in  pursuance  of  the  provisions  of  the  said  reserved  Bill,  it  shall  be  unlawful  for 
any  person,  not  being  the  owner,  in  the  United  Kingdom,  of  the  copyright  in 
such  book,   or  some  person  authorised  by  him,   to   import  into  the  United 
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XTnder  Act  of  1875,  English  anthor  repnblishing  in  Canada 
proteeted  against  Foreign  Beprints. — As  regards  works  enjoying 
Imperial  copyright,  the  net  effect  of  the  legislation  of  1875  is 
to  enable  the  copyright-owner  to  gain  protection  from  foreign 
reprints  by  causing  his  work  to  be  republished  in  Canada, 
whether  by  assigning  the  Canadian  copyright,  or  by  granting 
a  licence  for  reproduction  in  Canada,  or  by  publishing  in 
Canada  at  his  own  risk. 

Imperial  Copyright  not  diminished. — But  the  two  Acts  do 
not — as  was  thought  at  the  time  by  Canadian  publishers — 
extend  to  permit  the  free  reproduction  in  Canada  of  British 
copyright  works,  without  assignment  or  licence.  This  was 
decided  in  1876  in  the  case  of  Smiles  v.  Belford}  Messrs. 
Belford,  a  firm  of  Canadian  publishers,  had  seized  upon 
Smiles's  Thrift  at  the  moment  of  its  appearance  and  had 
ventured  to  reproduce  it  in  Canada  without  attempting  to 
obtain  the  author's  or  publisher's  consent.  The  case  was 
made  a  test  case  upon  the  question  of  the  rights  of  Canadian 
publishers,  and  judgment  in  both  the  Canadian  Court  of 
Chancery  and  the  Supreme  Court  of  Canada  went  in  favour 
of  the  plaintiff.  It  was  held  that  it  was  unnecessary  for  the 
author  of  an  English  literary  copyright  work  to  gain  copy- 
right imder  the  Canadian  statute  in  order  to  be  able  to  restrain 
Canadian  reprints ;  though  if  he  wished  to  prevent  the 
importation  into  Canada  oi  foreign  reprints,  as  allowed  by  the 
Foreign  Reprints  Act,  he  must  acquire  a  good  Canadian 
copyright.  As  to  the  purpose  of  the  British  Act  of  1875, 
Burton,  J.  A.,  said :  ^  I  am  of  opinion  .  .  .  that  it  was  in- 
tended to  preserve  intact  so  much  of  the  Imperial  Act  [of 

Kingdom  any  copies  of  such  book  reprinted  or  republished  in  Canada ;  and  for 
the  purposes  of  such  importation  the  17th  section  of  the  said  Act  of  5  and  6  Vict, 
c.  45  shall  apply  to  all  such  books  in  the  same  manner  as  if  thoy  had  been  re- 
printed out  of  the  British  dominions.' 

1  Smxlet  V.  Belford  (1876),  1  Tnpp.  App.  Rep.  436. 
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1842]  as  prohibits  the  printing  of  a  British  copyright  work  in 
Canada,  but  giving  to  the  author  a  further  right  on  certain 
conditions  of  securing  a  Canadian  copyright,  and  thus  pre- 
venting the  importation  into  Canada  of  foreign  reprints.' 

The  Canadian  Act  of  1875  and  the  Imperial  Act  which  was 
passed  to  confirm  it  do  not,  then,  in  any  way  impair  the  force 
of  Imperial  copyright ;  on  the  contrary,  they  hold  out  a 
prospect  of  increased  vigour. 

All  British  Copyright  Works  now  protected  in  Canada  and  Cape 
Colony  against  Foreign  Beprints. — Now,  however,  it  is  no  longer 
needful  for  the  British  author  who  wishes  to  obtain  protection 
against  the  importation  into  Canada  of  foreign  reprints  to 
secure  the  republication  of  his  work  within  the  Dominion  ; 
for  since  23rd  July,  1895,  the  Canadian  Government  has 
ceased  to  collect  the  author's  royalties  on  imported  foreign 
reprints.  Canada,  therefore,  no  longer  satisfies  the  conditions 
of  the  Foreign  Reprints  Act,  and  can  no  longer  enjoy  its 
benefits.  Hence  the  importation  of  foreign  reprints  of 
English  copyright  works  into  Canada  is  now  absolutely  and 
at  all  times  illegal,  whether  or  not  the  works  in  question 
have  themselves  been  republished  in  Canada.^  The  same 
applies  to  the  Cape  of  Good  Hope,  which  has  also  ceased  to 
collect  the  royalty, 

Canadian  Beprints  of  English  Works  may  not  be  imported  into 
England. — When  an  authorised  edition  of  an  English  work 
has  been  republished  in  Canada,  it  is  obviously  of  some  import- 
ance to  determine  whether  or  not  regidar  copies  of  the  English 
edition  may  be  imported  into  Canada,  and  vice  versa.  Im- 
portation from  one  part  of  the  Empire  to  another  was  not 
included  in  the  prohibition  of  the  Copyright  Act  of  1842, 
but,  as  we  have  seen,  the  English  Act  of  1875,  passed  to 
confirm  the  Canadian  statute  of  that  year,  expressly  prohibits 

1  See  Morang  v.  Publishers  (1900),  32  Ont.  Rep.  393. 
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the  importation  of  Canadian  copies  into  the  United  Kingdom 
without  the  author's  consent. 

Argument  for  Free  Circulation  of  cheap  Colonial  Beprints.— 
This  provision  gave  rise  to  much  discussion,  and  its  repeal 
was  strongly  urged  before  the  Copyright  Commission  of  1876. 
It  was  contended  that  as  the  English  author  had  the  benefit  of 
an  extended  area  in  which  to  sell  his  books,  so  also  he  ought 
to  be  content  with  a  less  profit  per  copy  and  submit  to  other 
consequent  disadvantages.  If  he  chose  to  arrange  for  the  sale 
of  copies  at  a  low  price  in  one  part  of  the  British  dominions, 
that  was  his  own  business,  and  he  could  not  expect  the  law  to 
intervene  in  order  to  protect  him  from  being  undersold  in  his 
owTi  proper  market  by  these  cheap  reprints  made  with  his  own 
permission.  In  England  at  that  time  the  prices  of  books 
were  very  high,^  and  it  was  said  that,  if  the  introduction  of 
colonial  reprints,  which  had  to  be  sold  at  a  low  price  in  order 
to  win  the  colonial  market,  was  allowed,  prices  generally  would 
be  greatly  reduced.  It  was  urged  that  it  was  unfair  to  the 
British  public  that  they  should  be  the  only  section  of  the 
community  to  be  debarred  from  participating  in  the  advan- 
tages of  cheap  colonial  editions  I 

Argnment  against  Importation  of  cheap  Colonial  Beprints. — On 
the  other  hand,  the  authors  and  publishers  objected  strongly 
to  the  proposed  change  in  the  law,  thinking  that  the  reduction 
of  prices  which  would  follow  from  the  free  introduction  of 
colonial  reprints  would  do  them  much  harm.  In  their  view, 
the  result  of  abolishing  the  restraint  upon  importation  would 
l)e  that  no  English  author  or  publisher  would  consent  to  the 
republication  of  a  cheap  edition  in  the  colonies,  owing  to  the 


*  In  thoee  days  novels  were  usually  issued  in  three  volumes  at  £1  lis.  6d.  and 
circulated  in  England  by  means  of  lending  libraries.  In  Canada  there  were  no 
such  libraries.  Few  novels  are  now  published  in  England  at  a  higher  price 
than  6s. 
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danger  of  such  an  edition  ousting  the  principal  edition  from 
the  home  market. 

The  opinion  of  the  Copyright  Commifldon  of  1876. — The  Com- 
mission of  1876  decided  in  favour  of  the  authors,  saying : 
^  On  the  whole  we  think  that  the  admission  of  such  reprints 
would  probably  operate  injuriously  towards  British  authors 
and  publishers,  and  that  it  is  doubtful  if  it  would  be  attended 
in  many  cases  with  the  result  anticipated  .  .  .  that  is  to  say, 
the  cheapening  oif  books  for  home  consumption.  We  think 
the  almost  certain  result  would  be  that  it  would  operate  as  a 
preventive  to  republication  in  the  colonies  by  authors  them- 
selves, so  that  .  .  .  the  colonial  reader  would  be  in  no  better 
condition  than  he  is  now.  We  therefore  think  that  colonial 
reprints  of  copyright  works  first  published  in  the  United 
Kingdom  should  not  be  admitted  into  the  United  Kingdom 
without  the  consent  of  the  copyright  owners  ;  and,  conversely, 
that  reprints  in  the  United  Kingdom  of  copyright  works  first 
published  in  any  colony  should  not  be  admitted  into  such 
colony  without  the  consent  of  the  copyright  owner.'  No 
change  in  the  law  of  England  has  yet  followed  from  the 
labour  of  this  Commission. 

Canadian  Act  of  1900  conditionally  prohibits  importation  of 
English  Editions. — In  1900  Canada  affected  to  carry  out  for 
itself  what  it  had  for  many  years  been  beseeching  the 
Imperial  Parliament  to  do  on  its  behalf,  by  passing  a  statute 
which  provides  that,  when  the  owner  of  the  copyright  in  a 
British  work  first  published  outside  Canada  has  lawfuUy 
granted  a  licence  to  reproduce  it  in  Canada,  then,  *  notwith- 
standing anything  in  the  Copyright  Act,'  the  Canadian 
Minister  of  Agriculture  may  prohibit  the  importation  into 
Canada  of  any  copies  printed  elsewhere.^  It  would  seem  that 
no  such  prohibition  can  affect  the  importation  of  foreign 
1  Stat.  (Canadian)  63  and  64  Vict.  c.  25,  sec.  1. 
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reprints,  which  is  already  illegal,  as  explained  above.  Hence 
apparently  the  sole  effect  of  the  Act  of  1900  is  to  enable  the 
importation  of  copies  of  the  legitimate  English  edition  to  be 
prevented. 

Does  this  conflict  with  Imperial  Statutes? — The  ordinary 
English  law  of  copyright,  as  set  forth  in  the  Act  of  1842, 
says  nothing  to  prohibit  the  free  circulation  of  copies  lawfully 
printed  between  the  various  parts  of  the  British  dominions ; 
and,  in  view  of  this,  it  has  been  suggested  that  the  Canadian 
Act  is  ultra  vires  of  the  Canadian  legislature,  and  is  therefore 
void.  Imperial  copyright,  it  is  urged,  is  an  Imperial  matter, 
and  involves  the  right  to  sell  copies  throughout  the  Empire  ; 
it  is  not  within  the  power  of  any  colony  to  make  laws  which 
shall  in  any  way  diminish  its  content. 

This  view  is  supported  by  the  fact  that  Canada  at  first 
should  have  found  it  necessary  to  invoke  the  aid  of  the 
Imperial  Parliament,  and  should  have  ventured  to  take  action 
on  its  own  account  only  when  the  coming  of  that  aid  seemed 
to  be  indefinitely  postponed.  On  the  other  hand,  it  may  be 
said  on  behalf  of  the  colony  that  whilst,  according  to  the 
rule  laid  down  in  Smiles  v.  Belford^  every  colony  is  boimd  to 
protect  the  English  author  against  infringements  of  his  copy- 
right, yet  the  question  whether  or  not  the  author  shall  be 
allowed  to  import  his  books  into  its  territory  is  a  question,  not 
of  Imperial  copyright,  but  of  domestic  economy,  for  each 
colony  concerned.  True  that  the  colonies  cannot  diminish  the 
scope  of  imperial  copyright ;  nevertheless,  it  is  with  books  as 
with  other  commodities,  they  can  lay  down  the  terms  upon  which 
importation  will  be  permitted,  and  even,  if  need  be,  forbid  it 
altogether.  There  is  much  to  be  said  for  either  view ;  and 
the  question  cannot  be  settled  in  the  absence  of  authority. 

Present  Position  of  English  Works  in  the  Colonies.— Of  course, 
as  already  explained,  the  protection  of  works  first  published 
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in  Canada  \b  regulated  entirely  by  the  Canadian  law,  so  that 
the  requirements  of  this  law  as  to  registration,  notice  of  copy- 
right on  title-page,  etc.,  must  be  fulfilled.  In  a  colony  which 
has  no  law  of  its  own,  copyright  for  domestic  works  will 
depend  upon  the  ordinary  English  law.  The  Foreign  Keprints 
Act  does  not  now  extend  to  Canada  and  the  Cape  of  Good 
Hope,  so  that  Enghsh  copyright  works,  whether  or  not  they 
gain  copyright  under  the  local  statutes,  are  protected  against 
the  importation  of  foreign  reprints  into  these  colonies.  From 
a  colony  to  which  that  Act  applies  the  English  author  cannot 
demand  protection  against  this  form  of  importation,  though 
he  can  exact  the  collection  of  a  royalty  on  his  behalf.  For 
artistic  works  these  rules  do  not  hold.  Such  works  are  pro- 
tected under  the  Imperial  Acts  only  in  the  United  Kingdom, 
and  if  the  artist  seeks  protection  in  a  colony,  he  must  fulfil 
the  requirements  of  the  colonial  domestic  law. 

The  Law  Relating  to  the  Importation  of  Foreign 
Reprints  into  Canada. 

1.  Literary  Copyright  Act,  1842,  forbids  importation  of 
foreign  reprints  of  British  copyright  works  into  any  part  of 
the  British  dominions. 

2.  Foreign  Eoprints  Act,  1847,  allows  importation  of  such 
foreign  reprints  into  colonies  which  collect  a  ciistoms  duty 
upon  such  reprints  for  the  author's  benefit.  An  Order  in 
Council  of  1850  extended  this  Act  to  Canada. 

3.  Canadian  Copyright  Act,  1875  (confirmed  by  Imperial  Act 
of  same  year),  protects  English  works,  if  reprinted  and  re- 
published in  Canada^  against  the  importation  of  foreign 
reprints. 

4.  Canadian  Cmtoms  Tariff  Act,  1894,  abolished  the  royalty 
duty  on  foreign  reprints  of  British  copyright  works ;  hence. 
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it  is  submitted,  Canada  no  longer  satisfies  the  conditions  of  the 
Foreign  Reprints  Act,  that  Act  ceases  to  apply,  and  foreign 
reprints  may  not  now  be  imported  into  Canada  under  any 
circumstances. 

5.  Canadian  Copyright  Act,  1900,  enables  the  Minister  of 
Agriculture  to  prohibit  the  importation  of  copies  of  British 
copyright  works,  when  the  British  copyright  owner  has 
granted  a  licence  for  the  reproduction  of  his  work  in  Canada. 
This  presumably  aflfects  only  the  importation  of  copies  of  the 
English  edition,  unless  in  the  Canadian  view  the  Foreign 
Reprints  Act  still  applies  to  Canada ;  in  such  a  view,  the 
importation  of  foreign  reprints  would  be  forbidden  only  in  the 
circumstances  contemplated  in  the  Act  of  1900, 
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SECTION  in. 

THE  DOMESTIC  LAW  OF  CANADA, 

Influence  of  the  United  States  on  Canadian  legislation — Canadian  Act  of 
1876  the  main  source  of  present  law — ^The  Canadian  Act  of  1889 — 
Effect  of  British  North  America  Act,  1867 — Republication  in  Canada 
required  by  Act  of  1889 — English  objections  to  this  statute — ^The 
Canadian  argument — Tlie  Act  not  yet  in  force— Imperial  copyright  in 
Canada — No  Canadian  statute  can  reduce  Imperial  copyright — Anomalous 
state  of  affairs  in  Canada — Protection  of  copyright  under  Canadian  law — 
The  condition  of  Nationality — Unpublished  works — Place  of  publication — 
Registration,  deposit  of  copies,  etc. — Temporary  copyright  in  magazine 
articles — Interim  copyright — Duration  of  copyright — ^Penalty  prescribed 
for  infringement — Licence  to  reproduce — ^Penalties  for  importation  of 
foreign  reprints — If  licence  for  reproduction  granted,  importation  of 
English  edition  may  be  prohibited. 

As  has  already  been  pointed  out,  the  protection  that  a  work 
published  in  the  United  Kingdom  or  in  any  of  the  colonies 
enjoys  throughout  the  rest  of  the  British  Empire,  being  an 
Imperial  matter,  depends  entirely  on  the  English  Copyright 
Acts.  It  is  true  that,  under  the  Foreign  Reprints  Act,  by 
providing  due  remimeration  for  British  authoi*s  any  colony 
is  enabled  to  permit  the  importation  of  foreign  reprints  of 
English  copyright  works  into  its  territory,  but  no  colony  can 
do  even  this  for  itself ;  the  Crown  must  legislate  for  it  by  a 
special  Order  in  Council  deriving  its  force  from  the  Imperial 
statute. 

As  to  the  protection  of  its  own  works  within  its  own  limits, 
on  the  other  hand,  each  colony  is  left  free  to  make  laws  for 
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itself.^  It  is  now  proposed  to  deal  with  the  domestic  law  of 
Canada,  and  to  show  how  this  colony — ^which  of  all  our 
possessions  has  given  most  careful  consideration  to  the  subject 
of  copyright — ^has  availed  itself  of  its  liberty  of  legislation. 
An  account  of  the  Canadian  law  of  copyright,  while  giving 
much  information  which  may  be  of  immediate  use  in  connection 
with  this  important  colony,  will  at  the  same  time  serve  generally 
to  illustrate  the  very  extensive  scope  of  colonial  law.  It  will 
also  provide  an  excellent  example  of  the  way  in  which  a  colony, 
if  left  to  itself,  may  evolve  a  body  of  law  considerably 
diverging  from  the  law  of  the  mother  country. 

Influence  of  the  United  States  on  Canadian  Legislation. — In 
the  case  of  Canada,  the  law  has  almost  throughout  been 
animated  by  the  spirit  of  American  copyright  legislation.  A 
very  close  connection  can  be  traced  between  the  development 
of  the  two  systems.  The  American  code  of  1831  was  followed 
by  the  great  Canadian  statute  of  1832  ;  while,  in  a  similar  way, 
a  Canadian  Act  of  1875  succeeded  the  American  consolidating 
statute  of  1870,  which  was  revised  in  1873  and  1874.  And 
the  Chace  Act  of  1891,  securing  the  protection  of  the 
American  law  to  aliens  belonging  to  certain  countries  upon 
condition  that  the  type  of  their  works  should  be  set  in  the 
States,  resulted  in  a  strong  movement  in  Canada,  having  for 
its  object  the  introduction  of  a  similar  type-setting  clause  into 
the  law  of  that  country  in  the  interests  of  native  trade. 

Turning  from  the  historical  to  the  analytical  aspect,  the 
two  systems  in  their  existing  form  present  very  striking  analo- 
gies. Thus,  to  take  a  broad  feature,  the  Canadian  law,  like 
that  of  the  United  States,  gives  great  prominence  to  registra- 
tion and  other  formalities,  on  the  fulfilment  of  which,  as  in 

^  See  BGC.  8  (iv.)  of  the  Intemational  Copyright  Act,  1886  :  *  Nothing  in  the 
Copyright  Acts  or  this  Act  shall  prevent  the  passing  in  a  British  possession  of 
any  Act  or  Ordinance  respecting  the  copyright  within  the  limits  of  such  possession 
of  works  first  produced  in  that  jxisseBsion.' 


620  COLONIAL  COPYRIGHT.  [Cluip.  U. 

America,  the  very  existence  of  the  copyright  is  made  to 
depend  ;  and  further,  the  formalities  required  are,  in  their 
incidents  as  well  as  in  their  nature,  almost  exactly  the  same  as 
those  imposed  by  the  American  Law.  This  is  not  altogether 
matter  for  regret ;  for,  as  a  mode  of  securing  a  clear  statement 
of  the  person  entitled  and  the  date  of  commencement  of 
copyright,  the  American  system  of  registration  is  far  superior 
to  our  own. 

Act  of  1876  the  main  sotiToe  of  present  Canadian  Law — The 
Canadian  Copyright  Act  of  1875  was  incorporated  as  Chap.  62 
of  the  Revised  Statutes  of  1886  by  an  Act  of  that  year.^  In 
this  shape  it  contains  the  substance  of  the  Canadian  law 
relating  to  copyright,  though  in  certain  particulars  it  has  been 
modified  by  subsequent  statutes,  notably  the  recent  Act  of 
18th  July,  1900.  Another  very  important  Act  is  that  of 
1889 ;  but  this,  though  it  has  been  regularly  passed  by 
Congress  and  assented  to  by  the  Governor,  has  not  yet  come 
into  force.  Its  history  is  of  special  interest,  and  well 
illustrates  the  relation  between  the  Canadian  Congress  and 
the  Imperial  authorities  at  home. 

The   Canadian   Act   of    1889. 

Effect  of  British  North  America  Act,  1867. — The  British 
North  America  Act,  passed  in  1867  to  provide  for  the 
union  of  Canada,  Nova  Scotia,  and  New  Brunswick,  and  of 
the  Governments  thereof,  specifies  (sec.  91)  copyright  among 
the  subjects  which  are  to  be  within  the  exclusive  legislative 
authority  of  the  Parliament  of  Canada  as  distinct  from  the 
legislatures    of    the    several    provinces.^     The   rule    of    the 

»  Stat.  (Canadian)  49  Vict.  c.  4. 

2  See  Sec.  13  of  the  Report  of  the  Departmental  Committee  on  the  Canadian 
Copyright  Act,  1889. — Con'espondence  relating  to  Copyright  in  Canada,  p.  46. 
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Imperial  Acts  as  to  protection  in  Canada  was  then  that 
any  work  first  published  in  the  United  Kingdom  gained  pro- 
tection in  that  colony,  although  a  work  first  published  in 
Canada  could  not  gain  protection  in  the  United  Kingdom  or 
anywhere  else  in  the  British  dominions.  This  state  of  afiairs 
existed  until  1886,  when,  as  we  have  seen,  the  International 
Copyright  Act  provided  that  any  work  published  in  any  part 
of  the  British  dominions  should  be  protected  throughout  the 
British  Empire,  thus  conferring  Imperial  copyright  upon 
Canadian  works. 

Eopnblicatlon  in  Canada  required  by  Aot  of  1889. — Even 
after  this,  the  Canadian  printers  and  publishers,  dissatisfied 
with  the  state  of  afiairs,  agitated  against  the  restraints  placed 
upon  them,  and  in  1889  the  Canadian  Congress,  acting 
on  the  assmnption  that  the  British  North  America  Act 
conferred  upon  it  unrestricted  powers  to  legislate  for 
copyright  within  the  limits  of  the  colony,  passed  an  Act 
which  purported  to  remedy  their  grievance.  Under  this 
it  was  made  a  condition  of  copyright  that  the  work 
should  be  printed  or  published  or  produced  in  Canada,  or 
reprinted  or  republished  or  reproduced  in  Canada,  within 
one  month  after  publication  or  production  elsewhere.  The 
Act  went  on  to  provide  that,  if  a  person  were  entitled  to  gain 
copyright  in  this  way,*  and  failed  to  do  so,  the  Minister 
of  Agriculture  might  grant  to  any  person  domiciled  in  Canada 
a  licence  to  issue  the  work  in  question  upon  paying  to  the 
author  a  royalty  of  ten  per  cent,  on  the  retail  price  of  each 
copy. 

The  whole  Act,  especially  in  view  of  the  shortness  of  the 

time — one  month — fixed  for  republication  in  Canada,  has  the 

*  Only  authors  of  cortain  nationalities  wcro  to  bo  eligible  for  copyright,  i.^. 
persons  domiciled  in  Canada  or  any  part  of  the  British  possessions,  or  citizens  of 
any  country  having  an  international  copyright  treaty  in  which  Canada  should  be 
included. 
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appearance  of  an  attempt  to  steal  a  march  on  the  British 
author. 

The  Statute  not  to  have  Foroe  till  Proclaimed. — In  spite  of 
its  claim  to  exclusive  powers  of  legislation  for  Canada, 
Congress  itself  seems  to  have  had  some  doubt  as  to  the 
independent  validity  of  this  statute,  and  so  a  section  was 
inserted  therein,  providing  that  the  Act  should  not  come  into 
force  until  it  should  be  proclaimed  by  the  Governor-General 
of  the  Dominion ;  doubtless  this  was  done  with  the  object  of 
giving  time  for  the  necessary  Imperial  and  international  ad- 
justments to  be  made,  by  legislation  of  the  British  Parlia- 
ment or  otherwise. 

English  Objections  to  the  Act — When  the  Governor-General 
of  Canada  applied  to  the  Colonial  Office  for  permission  to 
proclaim  the  Act,  it  was  at  once  seen  in  England  that  the 
statute  was  inconsistent  with  the  view  generally  accepted  in 
this  coimtry  as  to  the  scope  of  colonial  legislation.  The 
Copyright  Association  and  the  Society  of  Authors^  objected 
most  strongly  to  the  licensing  system  which  it  was  proposed 
to  establish.  The  law  officers  of  the  Crown  reported  that 
in  their  opinion  the  legislative  powers  conferred  on  the 
Dominion  Parliament  by  the  British  North  America  Act, 
1867,  did  not  authorise  that  Parliament  to  amend  or  repeal, 
so  far  as  related  to  Canada,  an  Imperial  Act  conferring 
privileges  in  Canada,  and  advised  the  Crown  to  withhold  its 
assent  from  the  Canadian  Act.^ 

In  this  view,  all  that  the  British  North  America  Act  did  was 


^  These  Societies  are  cited  merely  as  representing  the  opinions  of  certain 
influential  sections  of  the  public ;  it  should  be  noticed  that  in  the  Copyright 
Association  the  publishing  interest  is  prodominant,  while  the  Society  of  Authors 
is  almost  an  authors*  Trade  Union. 

In  this  instance,  however,  the  Societies  seem  to  have  had  good  ground  for 
complaint. 

^  See  the  decision  in  Smiles  v,  Belford,  1876,  1  Tupp.  A.C.  436. 
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to  confer  on  the  Dominion  Parliament  in  Canada  the  powers 
previously  enjoyed  by  the  Parliament  of  the  several  constituent 
States. 

It  was  generally  recognised,  too,  that  if  the  recent  piece  of 
legislation  were  allowed  to  stand,  Canada  would  render  itself 
imable  to  carry  out  its  international  obligations  imder  the 
Berne  Convention,  and  so  impair  the  solidarity  of  the  Empire 
in  its  relations  to  the  Union. 

The  Canadian  Argnment. — The  Canadian  Government,  on 
the  other  hand,  urged  that  the  copyright  system  previously  in 
force  under  Imperial  and  Canadian  legislation  had  been  found 
to  be  most  unsuitable  for  Canada,  while  the  Berne  Convention 
only  increased  the  causes  of  complaint. 

American  authors,  who  coidd  secure  copyright  throughout 
the  British  Empire  by  publishing  in  England  (even  by  pub- 
lishing a  limited  edition  not  sufficient  to  supply  the  market^), 
were  able  to  gain  control  of  the  Canadian  market,  whilst  a 
Canadian  could  not  obtain  such  copyright  privileges  in  the 
United  States.* 

The  Canadians  asserted  that  British  authors  and  publishers 
had  greatly  abused  their  Imperial  rights  by  selling  their  works 
to  American  publishers  and  refusing  to  deal  with  Canadian 
publishers  on  the  same  terms.  By  this  means  American  pub- 
lishers were  enabled  to  command  the  Canadian  market  under 
the  provisions  of  legislation  intended  not  for  their  benefit,  but 
for  the  benefit  of  the  British  author  and  publisher. 

From  the  Canadian  standpoint,  these  evils  were  augmented 

*  It  is  doubtful  whether  such  limited  publication  would  satisfy  the  require- 
ments of  the  English  law. 

^  This,  of  course,  is  no  longer  true  since  the  Chace  Act  of  1891.  l^toreover 
at  no  time  did  the  law  of  the  United  States  impose  any  special  disabilities  upon 
Canadians.  Before  1891,  no  Englishman,  unless  he  satisfied  a  condition  of 
residence — which  practically  meant  domicil — in  the  United  States,  could  under 
any  circumstances  get  copyright  in  the  United  States. 
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by  the  provisions  of  the  Berne  Convention,  which  extended 
copyright  privileges  without  publication  in  Canada  to  authors 
of  any  country  belonging  to  the  International  Union.  The 
Canadian  Government  demanded  that,  if  any  Imperial  legis- 
lation were  necessary  to  confer  upon  them  the  powers  they 
claimed,  such  legislation  should  forthwith  be  carried  out ;  and 
as  to  the  Berne  Convention,  they  intimated  their  desire  that 
Great  Britain  should  denounce  that  agreement  so  far  as  it 
related  to  Canada. 

The  Act  of  1889  not  yet  in  force. — In  England,  the 
various  Departments  interested,  i.e.  the  Colonial  Office,  the 
Foreign  Office,  the  Board  of  Trade,  and  the  Parliamentary 
Counsels'  Office,  appointed  a  Committee  to  consider  the 
question,  and  this  Committee  reported  very  strongly  against 
compliance  with  the  claims  of  Canada,  either  by  Imperial 
legislation  or  by  authorising  the  Governor-General  to  proclaim 
the  Act  of  1889.  No  fiu^her  action  has  been  taken  by  Great 
Britain  and  no  proclamation  of  the  Act  made  in  Canada,  so 
that  at  present  it  stands  on  the  Canadian  Statute  Book,  a 
dead  letter,  a  law  without  any  force. 

If  at  any  time,  however,  the  Governor-General,  having 
obtained  the  necessary  authority  from  the  Colonial  Office, 
shall  proclaim  it,  the  statute  will  actively  come  into  force 
without  further  formality.  Indeed  it  has  already,  in  view  of 
its  position  as  a  valid  though  ineffectual  Act,  been  amended 
by  a  later  Canadian  Act  of  22nd  July,  1895.  Still,  if  it 
were  proclaimed,  it  would  be  ipso  facto  without  legal  effect  so 
far  as  it  conflicts  with  Imperial  legislation  ;  thus,  in  default  of 
any  change  in  the  English  law,  an  author  would  continue  to 
be  entitled  to  protection  in  Canada  for  any  work  of  his  first 
published  in  Great  Britain,  or  in  any  one  of  the  countries  of 
the  International  Union,  without  complying  with  the  special 
Canadian  conditions. 
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Impebial  Copybight  in  Canada. 

Ho  Canadiaa  Statute  can  reduce  Lnpeiial  Copyriglit. — ^Even  as 
it  is,  it  may  be  pointed  out  that  the  Canadian  law  now  in  force, 
which  renders  printing  and  publishing,  or  reprinting  and 
republishing  in  Canada,  though  without  any  limit  of  time,  a 
condition  of  copyright,  cannot  operate  to  prevent  the  author 
of  a  British  work  from  gaining  protection  in  Canada  without 
publishing  in  that  coimtry.  He  gets  this  right  imder  Imperial 
legislation,  which  no  Canadian  statute  can  override.  It  is 
true  that  before  1895  by  gaining  a  title  to  protection  in 
Canada  imder  the  Canadian  as  well  as  imder  the  Imperial 
Acts,  an  author  of  a  British  copyright  work  improved  his 
position,  being  thus  enabled  to  prevent  importation  of  foreign 
reprints  of  his  work  into  Canada.  But  since  the  23rd  July, 
1895,  the  Foreign  Keprints  Act  has  ceased  to  apply  to  Canada, 
and  Canadian  copyright  offers  no  special  advantages  to  an 
author  who  is  already  in  possession  of  Imperial  copyright 
under  the  English  Acts. 

Anomalonfl  state  of  afbirs  in  Canada. — The  position  of  affairs 
in  Canada  at  the  present  time  is  highly  anomalous.  It  can 
only  be  said  that,  except  for  a  Canadian  work,  an  author  is 
secure  if  he  has  obtained  Imperial  rights,  however  the  provi- 
sions of  the  Canadian  domestic  law  may  appear  to  affect  him. 
In  the  accoimt  of  that  law  which  follows,  no  attempt  has  been 
made  to  distinguish  between  that  part  which  is  valid  and  that 
which,  on  accoimt  of  conflict  with  Imperial  legislation,  is  void. 
The  reader  must  therefore  be  on  his  guard  against  the  assump- 
tion that  the  domestic  law  of  Canada,  as  outlined  here,  is  the 
only  factor  to  be  taken  into  accoimt  in  estimating  the  nature, 
extent,  and  value  of  copyright  protection  in  that  country* 

8  8 
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Protection  of  Copyright  under  Canadian  Law. 

The  Condition  of  Nationality. — It  is  laid  down  in  the 
domestic  law  that,  in  order  to  be  eligible  for  Canadian 
copyright,  a  person  must  be 

(a)  Domiciled  in  Canada  or  some  other  part  of  the  British 
possessions ;  or 

(ft)  A  citizen  of  a  coimtry  that  has  an  international  copy- 
right treaty  with  the  United  Kingdom.^ 

Hence  in  Canada,  as  in  the  United  States,  a  national 
element  enters  into  copyright, — it  is  not  possible  for  a  person 
who  does  not  belong  to  one  of  the  prescribed  countries  to  gain 
Canadian  copyright  by  publishing  in  Canada. 

trnpnblidied  Works. — It  is  an  infringement,  rendering  the 
offender  liable  to  an  action  for  damages,  to  print  or  publish 
any  manuscript  without  the  author's  consent.* 

Place  of  publication. — ^As  to  published  works,  the  condition 
for  obtaining  copyright  is  that  the  work  shall  be  either 

(a)  Printed  and  published,  or  (if  a  work  of  art)  produced 
in  Canada ;  or 

(J)  Reprinted  and  republished,  or  (if  a  work  of  art)  repro- 
duced in  Canada. 

The  author  or  his  representative  can  alone  gain  copyright, 
but  it  is  important  to  note  that  it  does  not  matter  whether  he 
makes  his  publication  in  Canada  before,  simultaneously  with, 
or  after  publication  elsewhere. 

No  immoral,  licentious,  irreligious,  treasonable  of  seditious 
work  can  gain  copyright.' 

1  Seo.  4  of  the  Copyriglit  Act,  1886.  Though,  presumably,  Austrian  and 
Hungarian  citizenB  are  eligible  for  protection  under  the  Canadian  domestic  law, 
it  is  noteworthy  that  Canada  has  refused  to  accept  the  Treaty  of  1893  con- 
cluded between  Austria-Hungary  and  England. 

*  Sec.  20  of  the  Copyright  Act,  1886. 

'  Sec.  5  of  the  Copyright  Act,  1886. 
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Begittration,  Deposit  of  Copies,  etc. — The  author's  claim  to 
the  protection  of  the  law  depends  upon  his  having  fulfilled  the 
formal  requirements  of  the  law.  It  is  no  infringement  on  the 
part  of  another  to  print  or  publish  a  copy  of  a  work  before  it 
has  been  registered— or  even  after  registration,  if  notice  of 
copyright  has  not  been  given  on  the  work  in  accordance  with 
the  requirements  of  the  law. 

In  the  case  of  literary  works/  three  copies  of  the  first 
edition'  must  be  deposited  at  the  Department  of  Agriculture, 
which,  strangely  enough,  has  charge  of  the  copyright  business. 
For  works  of  fine  art,'  it  is  sufficient  that  a  written  description 
be  f  lunished.  Upon  the  completion  of  the  deposit,  the  Minister 
wiU  cause  the  copyright  to  be  entered  in  the  Register.  It  is 
not  necessary  to  deposit  any  copies  of  the  second,  or  any 
subsequent,  edition  of  any  book  unless  the  same  contains  very 
important  alterations  or  additions.^  It  is  a  misdemeanour  to 
make,  or  cause  to  be  made,  a  false  entry  in  any  of  the 
Registry  books,  or  to  produce  in  evidence  a  paper  falsely 
purporting  to  be  an  extract  therefrom.' 

Every  copy  of  every  edition  must  contain  on  the  title-page 
(or  the  page  immediately  following)  if  it  is  a  volume,  or  on 
the  front  if  it  is  a  map,  chart,  musical  composition,  print,  cut, 
engraving,  or  drawing,  a  notice  of  registration,  in  the  form 
^  Entered  according  to  Act  of  the  Parliament  of  Canada  in 
the  year  ....  by  A.B.  at  the  Department  of  Agriculture.'* 
It  is  an  offence,  pimishable  with  a  penalty  of    three  himdred 

>  Le,  in  the  words  of  Sec.  9  of  the  Copyright  Act,  1886,  of  '  books,  maps, 
charts,  musical  compositions,  photographs,  prints,  cuts,  or  engravings.' 

>  Of  these  one  will  be  placed  in  the  library  of  the  Parliament  of  Oanada 
and  another  sent  to  the  British  Museum. 

'  /.#.  *■  paintings,  drawings,  statuary,  or  sculpture.' 
«  Sec.  11  of  the  Copyright  Act,  1886. 
»  Sec.  28  of  the  Copyright  Act,  1886. 

•  Sec.  12  of  the  Copyright  Act,  1886.  The  law  of  the  United  States  is 
identical,  except  that  this  provides  an  alternative  short  form  of  notice. 
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dollars,  to  insert  a  false  notice.^  Works  of  fine  art  need  no 
notice,  the  signature  of  the  artist  being  deemed  a  sufficient 
declaration  of  proprietorship. 

Temporary  Copyright  in  MagaEine  Articles, — When  a  work 
is  first  published  in  separate  articles  in  a  periodical,  with  the 
intention  of  reproducing  it  subsequently  in  book  form,  copy- 
right for  the  time  being  may  be  secured  by  depositing  at  the 
Department  of  Agriculture  the  title  of  the  MS.  and  a  short 
analysis  of  the  work.  In  addition,  a  notice  must  be  inserted 
at  the  beginning  of  every  article  so  published,  in  the 
form  'Registered  in  accordance  with  the  Copyright  Act,' 
When  the  publication  in  book  form  actually  takes  place, 
the  work  will  be  subject  to  the  ordinary  requirements  of 
the  Act.* 

Interim  Copyright — ^For  works  first  published  outside  Canada 
which  it  is  intended  to  republish  in  that  country,  the  author 
may  secure  an  interim  copyright,  by  depositing  at  the  Depart- 
ment a  copy  of  the  title,  i.e.  title-page,  or  a  designation  of 
the  work,  which  title  or  designation  is  to  be  registered  in 
a  special  register.  Such  interim  copyright  is  not  to  last  for 
more  than  one  month  after  the  work  has  been  first  published 
outside  Canada,  within  which  period  the  work  is  to  be  printed 
and  published  in  Canada.^  It  is  an  offence,  punishable  with  a 
penalty  of  one  himdred  dollars,  to  fail  to  publish  a  work  within 
this  term  of  one  month  after  entry.* 

Bnration  of  Copyright — Copyright  is  to  endure  for  the  term 
of  twenty-eight  years  from  the  day  of  recording  the  copyright 

^  Sec.  33  (i)  of  the  Copyright  Act,  1886.  As  is  generally  the  case  with  penalties 
under  this  Act,  one-half  of  the  sum  is  to  go  to  the  Ctothi  for  the  public  uses  of 
Canada,  and  the  other  half  to  the  infonner. 

«  Sec.  7  of  the  Copyright  Act,  1886. 

»  Sec.  13  of  the  Copyright  Act,  1886. 

<  Sec.  33  (ii)  of  the  Copyright  Act,  1886.  One  half  of  the  penalty  is  to  go  to 
the  Crown  for  the  public  uses  of  Canada,  and  the  other  half  to  the  informer. 
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by  deposit  in  the  manner  set  out  above.*  But  if  at  the 
expiration  of  this  term  the  author'  is  still  living,  or  if,  though 
he  himself  be  dead,  his  widow  or  child  survives,  then  the 
author,  his  widow,  or  his  child,  as  the  case  may  be,  may  obtain 
a  renewal  for  the  further  term  of  fourteen  years.  For  this 
purpose,  the  work  must  be  re-registered  and  all  other 
formalities  necessary  for  the  acquisition  of  an  original 
copyright  must  be  complied  with  again.  Moreover  a  notice 
of  the  renewal  must  be  published  in  the  Canada  Gazette 
within  two  months.'  Both  in  the  general  rule  as  to  duration 
and  in  particular  details,  the  law  of  Canada  here  very  closely 
follows  that  of  the  United  States. 

Eeotifloation  of  the  Begisten. — Conflicting  claims  in  respect 
of  copyright*  are  to  be  referred  to  a  court  of  competent 
jurisdiction,  which  will  generally  be  the  Exchequer  Court  of 
Canada,  and  upon  judgment  given  the  Minister  will,  if  neces- 
sary, amend  the  register/ 

Penalties  for  Infrmgement. — The  penalty  prescribed  for  in- 
fringement is  the  forfeiture  of  every  copy  of  the  infringing 
work,  together  with  a  fine  of  from  ten  cents  to  a  dollar  per 
copy.*  In  the  case  of  works  of  fine  art,  the  plates  which  have 
been  used  in  the  unlawful  reproduction  are  also  forfeited.' 

licence  to  Beproduce. — If  a  copyright  work  has  become  out 
of  print,  and  upon  notification  by  the  Minister"  the  author  has 

1  Sec.  4  of  the  Copyright  Act,  1886. 

'  Or  (in  cases  of  joint  authorship)  any  of  the  authors. 

»  Sees.  17  and  18  of  the  Copyright  Act,  1886. 

^  Whether  arising  between  a  person  whose  name  is  on  the  register  and  another 
claiming  to  be  registered  in  respect  of  the  same  work,  or  between  siniultanoous 
applicants  whose  claims  conflict,  or  between  the  registered  proprietor  and  a 
person  attempting  to  get  the  entry  cancelled. 

s  6ec.  19  of  the  Copyright  Act,  1886. 

•  Sec.  30  of  the  Copyright  Act,  1886. 

'  Sec.  31  of  the  Copyright  Act,  1886. 

^  Any  person  may  lodge  a  complaint  with  the  Minister,  who  is  ro(]ulrod  to 
notify  the  author  upon  assuring  himself  that  the  complaint  is  well  foundwl. 
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failed  to  provide  a  remedy,^  then  the  Minister  of  Agriculture 
may  grant  to  any  person  domiciled  in  Canada  a  licence  to 
reproduce  the  work  in  that  coimtry.' 

Penalties  for  Importation  of  Foreign  Beprints.— The  impor- 
tation into  Canada  of  foreign  reprints  of  Canadian  copyright 
works,  and  of  British  copyright  works'  which  have  been  also 
copyrighted  in  Canada,  is  an  offence  punishable  with  a  penalty 
of  $200,  together  with  forfeiture  of  the  parcel  or  package  of 
goods  in  which  the  reprints  are  found  ;^  and,  under  the  English 
Copyright  Act   of    1842  (sec.    17),   which   now  applies   to 

1  Sec.  21  of  the  Copyright  Act,  1886.  Under  the  Act  of  1889,  which  is  as 
yet  without  legal  force,  it  would  be  neceesary  to  add  the  two  following  cases  : 

(a)  if  any  person  entitied  to  copyright  neglects  or  fails  to  obtain  it,  or 

(b)  if  any  person,  when  he  has  obtained  copyright,  at  any  time  after  first 
publication  fails  to  meet  the  demand  of  the  Canadian  public  for  his  work. 
According  to  the  rule  of  the  1889  Act  the  author  is  to  receive  a  royalty  of  10 
per  cent,  on  the  retail  price  of  each  copy  issued  by  the  licensee,  for  the 
payment  of  which  roj'alty  the  latter  must  give  satisfactory  security. 

'  Proposed  Prohibition  upon  Importation.— Under  the  (invalid)  Act  of  1889, 
when  such  a  licence  had  been  granted,  the  Governor-General  in  Council,  if 
satisfied  that  the  licensee  had  provided  for  the  Canadian  demand,  might,  by 
proclamation  published  in  the  Canada  Gazette,  prohibit  the  importation,  during 
the  term  of  the  author's  copyright,  of  any  copies  or  reproductions  of  the  work 
to  which  the  licence  related.  But  no  such  prohibition  was  to  apply  to  copies 
of  British  copyright  works  lawfully  printed  in  the  United  Kingdom.  A  pro- 
hibition might  be  revoked  at  any  time  if  it  were  shown  to  the  Gk}venior-General 
in  Council  that  the  work  was  not,  under  the  licence,  printed  or  published  in 
such  manner  as  to  meet  the  Canadian  demand. 

The  licence  itself  might  be  revoked  if  the  Governor-General  were  satisfied  that 
the  holder  of  the  copyright  was  prepared,  and  bona  fde  intended,  during  the 
remaining  period  of  his  term  of  copyright,  to  print  and  publish  the  work  himself 
in  Canada  so  as  to  meet  the  Canadian  demand.  But  no  such  revocation  was 
to  render  unlawful  the  subsequent  sale  in  Canada  of  any  copies  of  such  work, 
then  ahready  printed  under  the  authority  of  the  licence. — The  Copyright  Act, 
1895  (sec.  6),  amending  the  Act  of  1889.   None  of  these  provisions  is  yet  in  force. 

'  Apart  altogether  from  the  royalty  dues  formerly  levied  on  foreign  reprints 
of  English  copyright  works  for  the  bcoiefit  of  the  author,  which  were  abolished 
in  1895,  an  ordinary  import  duty  of  20  per  cent  ad  valorem  is  levied  on  novels, 
etc.,  in  sheets  or  paper-bound,  going  into  Canada,  and  a  duty  of  10  per  cent. 
ad  valorem  on  bound  books.  For  British  manu&ctured  goods,  these  charges 
are  reduced  by  one-third. 

*  Sec.  814,  Schedule  D,  of  the  Customs  Act  of  1886. 
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Canada,  owing  to  the  abolition  of  the  author's  royalty  dues  in 
1895,  the  importation  into  that  country  of  reprints  of  any 
British  copyright  work  is  unlawful,  entailing  forfeiture  of 
the  offending  copies,  together  with  a  penalty  of  £10  plus 
twice  the  value  of  the  copies  imported. 

If  Licence  for  Eeproduction  granted,  Lnportatioxi  of  EoglLdi 
edition  may  be  prohibited. — If  a  book  first  published  in  any 
other  part  of  the  British  dominions  except  Canada  has 
acquired  copyright  in  Canada,  and  the  owner  of  the  copyright 
has  granted  a  licence  for  the  reproduction  (in  Canada)  of  a 
Canadian  edition,  then  the  Minister  of  Agricultm'e  may  pro- 
hibit the  importation  into  Canada  of  any  copies  of  such  book 
printed  elsewhere — including,  that  is,  copies  lawfully  printed 
in  the  United  Kingdom  or  any  other  part  of  the  British 
dominions.^  This  prohibition  may  be  revoked  by  the  Minister 
if  it  is  proved  to  his  satisfaction  : 

(a)  that   the   licence   to   reproduce    in    Canada   has 
terminated  or  expired  ; 

(i)  that  the  reasonable  demand  for  the  book  in  Canada 
is  not  sufficiently  met  without  importation ; 

(c)  that  the  book  is  not,  having  regard  to  the  demand 

in  Canada,  being  suitably  printed  or  published, 
or 

(d)  that  *  any  other  state  of  things  exists  on  accoimt 

of  which  it  is  not  in  the  public   interest  to 

further  prohibit  importation.'  ^ 
There  is  some  doubt,  however,  as  to  the  validity  of  these 
provisions  of  the  Act  of   1900,  which  primd  facie  are   in 
conflict  with  the  Imperial  statutes.'     They  cut  off  the  owners 

1  Sec.  3  of  the  Act  of  1900  provides,  howeyer,  that  two  such  copies  may  be 
specially  imported,  for  the  bona  fide  use  of  any  public  library,  or  for  the  library 
of  any  duly  incorporated  institution  or  society. 

'  Sec.  2  of  the  Canadian  Copyright  Act,  1900. 

3  See  Section  2  of  this  Chapter. 
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of  the  copyright  in  English  books  from  the  Canadian  market, 
if  such  owners  have  granted  away  the  Canadian  rights.  Of 
this  market  the  Canadian  licensee  is  to  have  a  monopoly. 
And,  as  we  have  seen,  imder  the  Imperial  Act  of  1875, 
Canadian  copies,  lawfully  made,  of  an  English  copyright  work 
cannot  be  imported  into  the  United  Kingdom.  The  effect  is 
virtually  to  sever  the  Canadian  market  from  the  English  and 
to  put  a  check  on  the  circulation  of  books  (lawfully  printed) 
between  the  various  parts  of  the  British  dominions. 

Prohibitioxi  may  be  withdrawn  if  Licensee  does  not  satisfy 
Canadian  demand. — At  any  time  after  the  importation  of  a 
book  has  been  prohibited  imder  the  Act  of  1900,  the  licensee 
is  boimd,  upon  demand  from  any  member  of  the  Canadian 
public,  to  import  and  sell  a  copy  of  any  edition  of  such  book 
then  *  reasonably  obtainable'  in  any  part  of  the  British 
dominions  ^;  and  failure  or  neglect  on  his  part  to  do  so  will 
be  a  reason  for  which  the  Minister  may  revoke  the  prohibi- 
tion upon  importation.^ 

*  The  book  must  be  sold  at  the  ordinary  selling  price  in  the  country  of  pro- 
duction, with  the  duty  and  reasonable  forwarding  charges  added. 
«  Sec.  3  of  the  Act  of  1900. 
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SECTION  I. 

SOURCES  OF  THE  AMERICAN  LAW. 

The  evolution  of  Confederation  copyright — ^The  question  of  common  law 
copyright — ^The  Consolidating  Act  of  1870 — Effecta  of  limiting  copyright 
to  American  authors — Conditional  protection  now  extended  to  foreign 
authors. 

Copyright  in  the  United  States  is  very  important,  since 
that  country  has  a  great  public  with  a  taste  for  reading.  On 
this  account  it  offers  a  ready  market  both  to  the  English 
author  and  to  the  foreign  author  intending  to  publish  an 
English  work  in  England ;  it  is  often  found  convenient  to 
publish  simultaneously  in  England  and  America  at  the  same 
time,  double  profits  being  thus  secured.  An  English  author, 
desiring  to  gain  information  as  to  his  rights  in  foreign 
countries,  woidd  naturally  look  first  to  the  United  States, 
since  in  that  country  alone  can  he  obtain  a  valuable  market 
for  his  work  in  its  original  literary  form,  without  translation  or 
adaptation. 

The  Evolution  of  Confederation  Copyright.— In  the  beginning, 
copyright  legislation  in  America  was  carried  on  separately  and 
independently  by  the  different  States.  In  1783  Connecticut, 
taking  the  lead,  passed  a  Maw  for  the  encouragement  of 
literature  and  genius.'  Its  example  was  soon  followed  by 
Massachusetts,  Maryland,  New  Jersey,  and  other  States. 
Meanwhile  Congress  made  a  general  recommendation  to  the 
States  at  large  that  they  should  secure  to  authors  and 
publishers — ^being  citizens  of  the  United  States — copyright 
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for  not  less  than  fourteen  years  from  first  publication,  with 
an  extension  for  fourteen  years  if  the  author  survived  the  first 
term. 

Before  1787,  all  the  American  States  except  Delaware  had 
responded  to  the  recommendation.  In  that  year  the  Federal 
Constitution  of  the  United  States  conferred  upon  Congress 
power  ^  to  promote  the  progress  of  science  and  the  useful  arts, 
by  securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries.' 
The  result  of  this  was  the  passing  in  1790^  of  a  federal 
statute,  which  gave  copyright  for  fourteen  years,  with  a 
proviso  that  protection  should  be  renewed  to  the  author  for  a 
further  term  of  fourteen  years,  if  he  should  survive  the  first 
term.  The  Act  protected  only  citizens  of,  and  residents  in, 
the  United  States,  and  it  expressly  enacted  that  nothing  it 
contained  should  be  construed  to  prohibit  the  importation, 
sale,  reprinting,  or  publishing  within  the  United  States  of 
any  work  written,  printed  or  published  abroad  by  any  person 
not  a  tiitizen  of  that  coimtry. 

In  1831  the  initial  period  of  copyright  was  increased  to 
twenty-eight  years,  the  conditional  extension  for  a  further 
term  of  fourteen  years  being  still  retained. 

The  ftuestion  of  Common  Law  Copyright— These  early 
American  Copyright  Acts  gave  rise  to  a  question  similar  to 
that  which  had  arisen  towards  the  end  of  the  eighteenth  century 
under  the  English  Act  of  Anne,  i.e.  whether,  if  any  common 
law  copyright  ever  existed,  it  was  extinguished  by  the 
grant  of  statutory  copyright.  In  spite  of  the  American 
statutes,  an  attempt  was  made  in  1834  to  assert  the  existence 
and  subsistence  of  a  common  law  right  in  a  certain  series  of 

^  The  United  States,  though  at  a  coDsideiable  distance  of  time,  was  thus  the 
first  country  to  follow  England  in  granting  statutory  recognition  to  copyright. 
France  came  next,  in  1793. 


636  AMERICAN  INTERNATIONAL  COPYRIGHT.  [8ec.  i. 

law  reports.  This  was  in  the  case  of  Wheaton  v,  Peters  (1834)^ 
which  came  to  the  Supreme  Court  of  the  United  States  on 
appeal  from  Pennsylvania.  In  that  case  it  was  contended  that 
the  English  common  law  prevailed  in  the  United  States,  and 
that  its  effect  had  not  been  diminished  by  the  Act  of  1790. 
The  Court  held,  however,  by  a. majority  of  three  to  two,  that 
the  English  common  law  of  copyright  did  not  obtain ;  also 
that  the  statute  of  1790  created  a  right,  and  did  not  simply 
serve  to  secure  one  already  in  existence.  The  Court  further 
decided,  although  this  does  not  concern  us  here,  that  the  English 
common  law  had  not  been  adopted  into  the  law  of  Pennsylvania* 

In  America,  then,  considered  as  a  Federal  State,  the  English 
common  law  does  not  obtain,  and  it  may  be  added  that  the 
courts  are  averse  to  holding  that  it  has  been  adopted  by  any 
of  the  individual  States. 

The  ConBolidating  Act  of  1870. — In  1870,  after  a  number 
of  statutes  had  been  passed  to  make  alterations  in  the  details 
of  the  law,  all  the  previous  Acts  were  repealed,  and  the  whole 
law  relating  to  copyright  was  embodied  in  one  Act,  ehtitled 
^  An  Act  to  revise,  consolidate  and  amend  the  statutes  relating 
to  patents  and  copyrights.'*  This  Act  added  paintings, 
drawings,  chromos,  statues,  statuary,  models,  and  designs 
intended  to  be  perfected  as  works  of  the  fine  arts  to  the  list 
of  the  subjects  of  copyright ;  otherwise  it  made  little  change 
in  the  substance  of  the  law.  In  1873  the  Act  was  embodied 
in  sections  4948  to  4971  of  the  Revised  Statutes  (Title  60, 
c.  3),  and,  though  since  considerably  amended,  this  is  the 
shape  in  which  the  American  law  stands  at  present. 

I   Wheaton  v.  Fetert,  8  Pet.  691. 

*  It  is  noteworthy  that  in  American  speech  the  word  *  copyright  *  is  more 
elastic  than  in  English.  In  America  the  word  is  used  as  a  verb — *  to  copyright ' 
is  to  perform  those  formalities  of  registration  and  deposit  of  copies  which  are 
necessary  to  the  acquisition  of  copyright  in  a  work.  In  English  this  use  is  not 
tolerated. 
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Effect  of  limiting  CopyriglLt  to  Amerioan  Authors. — Till 
this  time  no  law  had  removed  or  modified  the  rule  of  the 
original  Act  of  1790,  limiting  protection  to  works  published 
in  America  by  citizens  of,  or  residents  in,  the  United  States. 

As  to  the  condition  of  publication  within  the  United 
States,  this  afforded  little  ground  for  complaint  and  was 
generally  accepted  without  question ;  but  the  condition  of 
nationality  gave  rise  to  much  criticism  from  1837  onwards, 
both  outside  the  United  States  and  within.  As  has  already 
been  set  forth  earlier  in  this  work,  English  authors  in 
particular  were  injured  by  the  provisions  of  a  law  which, 
while  denying  them  all  opportunity  of  gaining  copyright 
themselves,  allowed  their  works  to  be  reprinted  at  will  by 
American  publishers.  The  author  was  thus  deprived  of  a 
considerable  market,  which  he  might  fairly  regard  as 
legitimately  his. 

On  the  other  hand,  all  sections  of  the  community  in  America 
except  those  second-rate  printers  who  made  a  business  of  this 
reprinting  of  English  works,  united  in  complaining  against  the 
provisions  of  the  law.  American  authors  were  placed  at  a  dis- 
advantage in  their  own  country,  their  works  suffered  an  unfair 
competition  with  English  works,  which  publishers  could  reprint 
without  giving  any  remimeration  to  their  authors.  American 
publishers  of  the  better  class,  whose  reputations  stood  high, 
were  also  injured  by  the  unfair  competition  of  less  scrupulous 
tradesmen ;  for,  while  they  themselves  recognised  in  some 
degree  the  author's  claim  to  remimeration,  and  had  thus  to 
recover  the  author's  remimeration  as  well  as  their  own  outlay 
on  the  actual  production  of  the  books,  their  rivals  were 
put  to  no  expense  on  account  of  author's  charges.  Finally, 
the  American  public  was  injured  by  the  debasement  of 
its  literature.  The  publishers  who  pursued  the  reprint 
trade  had  usually  little  capital  and  less  standing,  so  that. 
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having  to  seek  for  quick  returns,  they  did  not  find  it 
worth  while  to  appropriate  any  but  the  most  trashy  and 
ephemeral  of  the  English  publications.  The  works  that 
were  reproduced  were  such  as  appealed  to  the  worst  tastes  of 
the  American  public.  They  were  sensational,  low-priced, 
badly  printed,  and  badly  boimd. 

As  Mr.  Putnam,^  speaking  at  the  time  when  the  Chace  Act 
was  yet  before  Congress,  said  :  *  The  good  stories  of  England 
were  long  since  exhausted  by  the  American  re-printers,  and 
as  a  consequence  we  are  having  poured  out  upon  us  an 
imstinted  flood  of  printed  stuff,  often  nasty,  still  oftener  weak 
and  silly,  and  always  foreign  in  tone,  sentiment,  and  descrip- 
tion. In  the  aggregate  these  stories  constitute  a  powerful 
means  of  undesirable  education,  as  well  as  of  vitiation  of 
American  taste  ;  and  this  force  is  exerted  more  largely  than 
otherwise  upon  minds  and  morals  which  are  in  the  plastic  and 
formative  stage.'* 

Conditional  Proteotion  now  Extended  to  Foreign  AuUion. — 
Hence  nearly  all  classes  in  the  United  States  whose  opinions 
on  literary  questions  were  worth  hearing  united  in  voicing  a 
desire  to  bring  about  the  repeal  of  the  law  which  debarred  the 
English  author  from  copyright  in  America.  But  this  was 
in  the  later  stages  of  the  movement  for  international  pro- 
tection. In  the  beginning  the  agitation  was  confined  to  a 
Member  of  Congress  here  and  there,  who  would  move  a  Bill 
which,  after  passing  through  a  stage  or  two,  would  always  be 
dropped  at  last.  In  1837  the  subject  was  brought  before 
Congress  for  the  first  time  by  a  petition  of  British  authors, 
presented  to  the  Senate  by  Henry  Clay  ;  a  Select  Conmaittee 
was  appointed,  and  this  reported  in  favour  of  the  passing  of 
an    International   Copyright   Law.      From   that  time   down 

^  Putnam,  The  QttesUon  of  Copyright^  p.  98. 

^  See  on  the  whole  question  Part  II. ,  Chap,  i.,  of  this  work. 
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to  1891  Bills  were  brought  forward  almost  annually  for  the 
consideration  of  the  Senate  or  the  House  of  Representatives. 

Ultimately,  about  the  year  1888,  the  opinion  in  favour  of 
the  amendment  of  the  law  became  too  strong  to  be  resisted. 
Copyright  Associations  were  formed  in  many  parts  of  the 
country,  and  petitions  were  presented  by  authors,  colleges, 
publishers,  libraries,  and  others.  The  result  was  the  enact- 
ment of  the  Chace  Act  in  1891,  which  renders  it  possible  for 
alien  authors  to  obtain  copyright  in  the  United  States,  though 
in  so  doing  they  are  subjected  to  certain  very  stringent  con- 
ditions. 
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SECTION  n. 

THE  GHACE  ACT,  1891. 

No  special  international  protection  in  the  United  States — Only  authors 
belonging  to  certain  foreign  countries  protected — ^The  *  type-setting 
clause ' — ^The  Chace  Act  does  not  give  International  Copyright  in  the  true 
sense — Conditions  under  which  a  country  can  take  advantage  of  the 
Chace  Act — Countries  entitled  to  the  benefits  of  the  Chace  Act. 

Ho  gpeoial  Intematioiial  Proteotioii  in  the  XTnited  States. — 
In  the  United  States,  such  protection  as  foreign  authors  may 
obtain  does  not  in  any  way  depend  upon  special  International 
Acts*  There  is  no  distinction  in  the  American  law,  as 
there  is  in  that  of  England,  between  domestic  and  inter- 
national statutes.  This  is  mainly  because  works  first 
published  abroad,  in  whatever  country,  cannot  imder  any 
circumstances  obtain  protection  in  the  United  States  ;  so  that 
it  is  not  necessary  to  adjust  the  features  of  a  system  of  copy- 
right constructed  solely  for  native  works  to  suit  the  special 
needs  of  works  published  out  of  the  country.  In  England, 
on  the  other  hand,  where  works  first  published  abroad  are, 
upon  certain  conditions,  capable  of  obtaining  protection,  it  has 
been  found  advisable  to  modify  the  domestic  law  to  meet  this 
case.  Thus,  to  take  only  one  example,  it  has  been  found 
necessary  to  give  special  prominence  to  the  subject  of  trans- 
lating right  in  the  International  Acts. 

Only  Authors  belonging  to  oertain  Foreign  Conntries  Protected. 
— Even  for  works  actually  first  published  in  America,  it  is 
not  by  any  means  every  foreign  author  that  is  eligible  for 
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protection.  The  law  of  the  United  States  does  not  follow  the 
law  of  England  in  making  a  general  grant  of  protection  to  all 
works  first  published  within  the  country  which  comply  with 
the  conditions  of  the  law.^  The  benefits  of  its  copyright  law 
are  strictly  limited  to  authors  of  certain  specified  nationalities. 

As  we  have  seen,  the  old  law  required  that  a  protected 
author  should  be  a  citizen  of,  or  a  resident  in,  the  United 
States,  and  though  the  Chace  Act  was  passed  to  extend  this 
rule  in  favour  of  foreigners  and  is  said  by  American  authors 
to  introduce  the  principle  of  International  Copyright  into 
the  American  law,  yet  it  strictly  limits  the  benefits  of 
copyright  to  citizens  of  foreign  States  which  satisfy  a  pre- 
scribed condition  of  reciprocity.  The  Section  (13)  which 
regulates  this  matter  of  '  international '  protection  simply 
stands  as  part  of  the  ordinary  domestic  code.  It  states 
the  conditions  upon  which  the  American  Act  shall  apply  to  a 
citizen  or  subject  of  a  foreign  State  or  nation,  but  neither 
that  Section  nor  any  other  makes  any  attempt  to  adapt  the 
conditions  of  copyright  in  America  to  the  special  needs  of 
aliens  to  whom  the  Act  does  apply ;  except  that  an  Act  of 
3rd  March,  1905,  has  now  enabled  authors  of  foreign  works 
in  a  foreign  language  to  obtain  copyright  upon  complying 
with  the  necessary  conditions  within  twelve  months. 

The  Proteotive  <  Type-setting  Clause.' — When  the  Chace 
Act  was  under  discussion,  a  special  ^  Manufacturing  Clause,' 
making  copyright  dependent  upon  type-setting  within  the 
States,  was  inserted  with  the  very  object  of  securing  the  interests 
of  the  American  printing  industry,'  by  preventing  the  foreign 
author  from  following  the  natural  and  convenient  course  of 

1  That  is,  as  to  England,  subject  to  the  legal  doubt  with  referenoe  to  the 
question  of  residence  within  the  British  dominions. 

'  The  Bill  was  originally  without  this  manufacturing  clause,  which  was 
inserted  as  a  special  concession  to  the  Typographical  Unions,  whose  consent  and 
co-operation  could  only  thus  be  obtained. 

T  T 
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having  his  work  set  up  in  type  in  his  own  country,  and  sending 
the  new  work  to  the  United  States,  in  moulds,  stereos,  electros, 
or  quires,  for  first  (or  simultaneous)  publication.  The  effect  of 
the  clause  is  to  debar  the  foreign  author  from  offering  for  sale 
in  America  any  works  printed  outside  the  States.  The  foreign 
author  is  also  required  to  fulfil  all  the  other  conditions  of  the 
American  law,  such  as  registration,  deposit  of  copies,  and  notice 
of  copyright.  Thus,  even  if  his  country  has  made  arrange- 
ments for  so-called  reciprocity  under  the  Chace  Act,  protection 
is  not  accorded  to  him,  as  in  England  and  other  countries  of 
the  International  Union,  upon  the  mere  performance  of  the 
conditions  and  formalities  of  the  country  of  origin  of  his  work. 
The  Chace  Act  does  not  give  International  Copyright  in  the  tme 
sense. — In  short,  the  United  States,  whatever  its  own  views 
and  claims  as  to  the  nature  of  the  Chace  Act,  does  not  recog- 
nise the  principle  of  International  Copyright.  As  Mr.  G.  H. 
Putnam,  the  well-known  American  publisher,  says  :  ^  '  The 
conditional  measure  for  securing  American  Copyright  for 
aliens  ...  a  measure  which  is  the  result  of  fifty-three  years 
of  effort  on  the  part  of  individual  workers  and  of  successive 
Copyright  Conmiittees  and  Leagues,  brings  the  United  States 
to  the  point  reached  by  France  in  1810  and  by  Great  Britain 
and  the  States  of  Germany  in  1836-1837.'^  While  in  England 
every  foreign  author  may  probably  gain  protection  merely  by 
publishing  his  work  within  the  British  dominions,  in  the 
United  States  it  is  only  cei*tain  classes  of  foreign  authors 
that  can  gain  protection  on  any  conditions.     The  position  of 

^  Putnam,  The  QuesUan  of  Copyright,  p.  xvii. 

^  This  opinion  carries  the  more  weight  as  coming  from  an  American  publiBher. 
But,  of  course,  the  strongest  animadversions  on  the  American  law  have  come  from 
English  authors  and  other  non-Americans  who  consider  themselves  unfairly 
treated.  In  this  connection,  see  the  correspondence  started  in  the  Standard  dnring 
the  last  week  of  1904,  by  Sir  Conan  Doyle  and  Messrs.  Douglas  Sladen  and 
Rider  Haggard. 
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the  foreign  author  who  does  get  protection  in  America  is  very 
similar  to  his  position  under  the  English  domestic  law  ;  it  is 
not  in  any  respect  analogous  to  the  position  of  the  foreign 
author  under  the  English  International  Acts. 

Conditions  under  whioh  a  oonntry  can  take  advantage  of  the 
Chace  Act. — Under  the  Chace  Act  (sec.  13)  one  of  the  fol- 
lowing conditions  must  be  satisfied  before  a  foreign  author  can 
be  eligible  for  copyright  in  America  : 

(1)  That  the  State  to  which  he  belongs  permits  to  citizens 
of  the  United  States  of  America  the  benefit  of  copyright  on 
substantially  the  same  basis  as  to  its  own  citizens,  or 

(2)  That  the  State  to  which  he  belongs  is  a  party  to  an 
international  agreement  for  the  reciprocal  protection  of  copy- 
right, to  which  the  United  States  may  at  will  become  a  party. 

When  a  country  satisfies  either  of  these  conditions,  and 
the  fact  has  been  made  known  officially  by  a  Proclamation  to 
that  eflfect  issued  by  the  American  President,  the  disqualifica- 
tion of  its  authors  for  protection  in  the  United  States  is 
removed.^ 

As  to  the  condition  of  admitting  American  citizens  to 
domestic  protection,  it  is  enough  that  the  foreign  State  in 
question  does  not  disqualify  American  authors  on  the  mere 
ground  of  their  nationality  from  the  protection  which  they 
would  otherwise  obtain.  There  is  no  need  for  it  to  relax  on 
their  behalf  any  of  the  conditions,  like  that  of  first  publication 

'  Sec.  13  of  the  Chace  Act  providee :  *  That  this  Act  shall  only  apply  to  a 
citizen  or  subject  of  a  foreign. State  or  nation  when  such  foreign  State  or  nation 
permits  to  citizens  of  the  United  States  of  America  the  benefits  of  copyright  on 
substantiaUy  the  same  basis  as  its  own  citizens ;  and  when  such  foreign  State  or 
nation  is  a  party  to  an  international  agreement  which  provides  for  reciprocity 
in  the  gpiunting  of  copyright,  by  the  terms  of  which  agreement  the  United  States 
of  America  may,  at  its  pleasure,  become  a  party  to  such  agreement.  The  existence 
of  either  of  the  conditions  aforesaid  shall  be  determined  by  the  President  of  the 
United  States  by  Proclamation  made  from  time  to  time  as  the  purposes  of  this 
Act  may  require.' 
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within  the  country,  exacted  in  respect  of  works  of  native 
authors.  Thus,  at  least  with  regard  to  literary  works,  England 
ful^ls  the  condition,  since  under  its  ordinary  domestic  law 
copyright  is  (probably)  conceded  to  all  such  works  which  are 
first  published  within  the  British  dominions,  and  an  American 
citizen,  like  a  Russian  or  a  German,  or  a  person  of  ai^y  other 
nationality,  may  obtain  protection  for  works  which  satisfy  this 
requirement.^ 

As  to  the  alternative  condition — being  a  party  to  an  inter- 
national agreement  for  the  reciprocal  protection  of  copyright  to 
which  the  United  States  may  at  will  become  a  party — the  Amer- 
ican view  is  that  the  Berne  Convention  is  not  an  agreement  of 
the  kind  here  contemplated.  The  members  of  the  International 
Copyright  Union,  as  such,  are  not  recognised  as  coming  within 
the  conditions  of  the  Chace  Act,  though  each  country  individ- 
ually may  gain  recognition  by  granting  copyright  to  American 
citizens  on  the  same  basis  as  to  its  own  citizens.  The  Berne 
Convention,  as  we  have  seen,  provides  that  each  of  its  parties 
shall  give  to  the  authors  of  foreign  works  published  within 
any  country  of  the  International  Union  the  same  protection  as 
it  gives  to  its  own  authors  for  its  own  works ;  and  in  the  United 
States  no  work  produced  outside  America,  in  whatever  country, 
can  gain  protection.  Hence,  in  the  present  state  of  its  domestic 
law,  the  United  States  is  debarred  from  joining  the  Inter- 
national Copyright  Union.     The  obstacle  would  be  removed 

'  The  English  Foreign  Secretary  gave  an  aseuranoe  to  the  American  President 
to  the  effect  that  American  citizens  could  gain  copjright  in  England  by  mere 
publication  in  the  British  dominions.  In  this  the  Secretary  acted  on  the  advice 
of  the  Law  Officers  of  the  Grown,  who,  following  the  doubtful  dicta  of  Loixls 
Cairns  and  ViTestbury,  in  Routledge  v.  Low,  1868,  were  of  opinion  that  no 
residence  in  the  British  dominions  at  the  time  of  publication  was  necessary  in 
order  to  enable  a  foreign  author  to  obtain  English  .domestic  copyright.  The 
balance  of  authority  may  be  said  to  be  in  &vour  of  this  ruling,  but,  in  view  of 
the  division  of  opinion  in  the  case  of  Soutledge  r.  Low,  the  point  can  hardly  be 
regarded  as  settled.  Moreover,  the  statement  of  the  Foreign  Secretary  is  plainly 
wrong  as  applied  to  works  of  the  fine  arts. — See  Part  IV.,  Chap,  i.,  sec.  1. 
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by  the  amendment  of  the  American  Copyright  Act — ^a  matter 
which  lies  wholly  within  the  hands  of  the  United  States— 
but  the  construction  placed  by  that  country  upon  the  words  of 
the  Chace  Act  (sec.  13)  referring  to  an  agreement  to  which 
the  United  States  may  at  its  pleasure  become  a  party,  is 
that  these  exclude  an  agreement  to  which  the  United  States 
cannot  become  a  party  without  altering  its  domestic  law. 

Coimtries  entitled  to  benefits  of  Chace  Act. — Great  Britain 
(with  its  possessions),  Belgium,  France,  and  Switzerland, 
which  granted  copyright  to  Americans  on  the  same  basis  as 
their  own  subjects,  were  the  first  countries  to  receive  recogni- 
tion imder  Sec.  13  of  the  Chace  Act,  and  on  1st  July,  1891, 
the  day  on  which  that  Act  came  into  force,  the  President  of 
the  United  States  issued  a  Proclamation  admitting  subjects 
of  these  countries  to  the  benefits  of  American  copyright. 
Since  then  Proclamations  have  been  issued  in  favour  of 
Germany,  Italy,  Denmark,  Portugal,  Spain,  Mexico,  Chili, 
Costa  Rica,  Holland  (with  its  possessions),  and  Cuba,  in  the 
order  named.^  Hence  any  subject  of  any  of  these  countries 
can  now  obtain  protection  in  the  United  States  for  works 
published  in  that  country,  upon  satisfying  the  ordinary  con- 
ditions of  the  American  domestic  law.  Moreover,  on  the  8th 
October,  1903,  a  treaty  was  entered  into  with  China  which, 
if  ratified,  will  result  in  the  admission  of  Chinese  subjects  to 
the  benefits  of  American  copyright.* 

'  The  datee  of  these  FroclamationB  are,  respectively :  Germany,  15th  April, 
1892 ;  Italy,  3l8t  October,  1892 ;  Denmark,  8th  May,  1893 ;  Portugal,  20th 
July,  1893;  Spain,  10th  July,  1896;  Mexico,  27th  February,  1896;  Chili, 
2dth  May,  1896 ;  Costa  Rica,  19th  October,  1899  ;  Holland,  20th  November, 
1899;  Cuba,  17th  November,  1903. 

2  This  treaty  is  of  some  interest,  as  it  is  the  Brst  agreement  dealing  with 
copyright  entered  into  by  China.  It  is  a  commercial  treaty,  and  by  Art.  11,  in 
return  for  the  admission  of  its  subjects  to  the  benefits  of  the  Chace  Act,  China 
agrees  to  protect  for  ten  years  from  registration  books,  charts,  etc.,  prepared 
specially  for  the  use  and  education  of  the  Chinese  people,  if  such  works  emanate 
from  or  belong  to  American  citizens. — See  Le  Droit  d^Auiewr^  1904,  p.  G. 
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SECTION  in. 

THE    CONDITIONS    AND    FORMALITIES    OF    THE 
AMERICAN    LAW. 

Works  capable  of  copjTight — Unpublished  works — First  publication  in 
United  States — Delivery  of  copies — ^Type  must  be  set  up  in  United  States — 
Subsequent  editions  to  be  delivered — Registration — Notice  of  copyright 
on  work  required. 

Works  Capable  of  Copyright—  When  a  foreign  country  has 
satisfied  the  conditions  of  the  Chace  Act,  its  authors  can  gain 
copyright  in  America  for  their  works,  upon  satisfying  the 
necessary  conditions  and  formalities.  The  following  classes  of 
works  are  enumerated  in  Section  4952  of  the  American  Copy- 
right Code  as  being  subjects  of  copyright :  books,  maps,  charts, 
dramatic  and  musical  compositions,  engravings,  cuts,  prints, 
or  photographs  or  negatives  thereof, — paintings,  drawings, 
chromos,  statues,  statuary,  and  models  or  designs  intended  to 
be  perfected  as  works  of  the  fine  arts, 

Unpublifihed  Works. — An  unpublished  work  belonging  to  any 
of  these  classes  is  protected,  on  the  sole  condition  that  the 
author  or  the  proprietor  of  the  copyright  belongs  to  a  country 
in  favour  of  which  a  Proclamation  under  the  Chace  Act  has 
been  issued.  Such  an  author  or  proprietor  can  sue  for  damages 
against  any  person  who  prints  or  publishes  his  manuscript 
without  his  consent.^ 

First  Publication  in  United  States. — As  to  published  works, 
on  the  other  hand,  there  are  many  conditions  and  formalities  to 
be  fulfilled,  even  by  an  author  who  is  personally  eligible  for 
American  copyright.  In  the  first  place,  the  work  must  be 
published  in  the  United  States  before,  or  simultaneously  with, 

1  3ec.  4967  of  the  American  Revised  Statutes. 
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its  publication  in  any  other  country.  It  is  true  that  the 
American  Code  contains  no  express  condition  to  this  effect,  but, 
as  Drone  says,^  'There  can  be  no  doubt  that  the  proper  con-» 
struction  of  the  Act  is  the  same  as  that  given  to  the  English 
statutes,  and  that  an  author  forfeits  his  claim  to  copyright  in 
this  country  by  a  first,  but  not  by  a  contemporaneous,  publi- 
cation of  his  work  abroad.' 

Since  the  Act  of  3rd  March,  1905,  however,  it  is  possible 
for  the  author  of  a  work  in  a  foreign  language  first  published 
abroad  to  gain  an  interim  protection  for  twelve  months.  This 
protection  applies  only  to  citizens  or  subjects  of  countries 
proclaimed  under  the  Chace  Act ;  and  it  cannot  be  secured  for 
English  works.  The  following  conditions  must  be  complied 
with :  (1)  A  notice  reserving  the  American  rights  must  be 
printed  at  the  beginning  of  each  copy  of  the  work;  (2)  A 
copy  of  the  work  must  be  deposited  at  the  Library  of  Congress 
within  thirty  days  from  first  publication.  If  during  the  twelve 
months'  interim  protection  the  author  duly  files  the  title-page 
and  deposits  two  copies  of  the  work  printed  from  type  set 
within  the  United  States,  he  will  gain  full  American  copyright. 

Delivery  of  Copies. — Where  this  interim  protection  does 
not  apply,  it  is  necessary  that,  on  or  before  the  day  of 
publication,  the  author  shall  deliver  at  the  oflSce  of  the 
Librarian  of  Congress,  or  deposit  in  the  mail  within  the 
United  States,  addressed  to  the  Librarian,  a  printed  copy'  of 
the  title  (i.e.  title-page)  of  the  work  ;  unless  this  is  a  work  of 
the  fine  arts,  when  a  mere  description  of  it  will  suffice.  Besides 
this,  the  author  must,  on  or  before  publication,  deposit  with 
the  Librarian  of  Congress  two  copies  of  the  work  ;  unless, 
again,  this  is  a  work  of  the  fine  arts,  when  a  photograph 
thereof  will  be  sufficient.' 

1  Drone,  TreatiM  on  Copyright ^  p.  295. 

2  The  printing  may,  however,  be  done  by  hand. 
5  Sec.  4966  of  the  Revised  Statutes. 
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Type  most  be  Set  Up  in  Vnited  States. — By  themselves  these 
formalities  would  not  be  a  source  of  great  trouble  to  the 
foreign  author,  but  to  them  is  added  the  onerous  condition  of 
type-setting.  This  makes  it  necessary  that  in  the  case  of  a 
book,  photograph,  chromo  or  lithograph,^  the  two  copies  de- 
posited should  be  printed  from  type  set  within  the  limits  of  the 
United  States,  or  plates  made  therefrom,  or  from  negatives  or 
drawings  on  stone  made  within  the  limits  of  the  United  States, 
or  transfers  made  therefrom. 

In  order  to  gain  a  bare  copyright,  it  will  thus  be  sufficient  for 
the  author  to  have  but  two  copies  of  his  work  printed  in  America,* 
If  this  be  all,  however,  his  copyright  will  be  of  little  value  to 
him,  since  the  American  statutes  makes  a  provision  which  has 
the  effect  of  preventing  him  from  offering  for  sale  in  the  United 
States  any  copies  of  his  book,  photograph,  chromo,  or  litho- 
graph not  printed  from  type  set,  or  negatives  or  drawings  on 
stone  made,  within  the  United  States  :  during  the  existence  of 
the  American  copyright  in  the  work,  the  importation  into  the 
United  States  of  any  copies  not  so  printed  is  prohibited.*  To 
this  rule,  however,  exceptions  are  made  for  the  cases  specified  in 
§§  512-516  of  the  Revenue  Act,  1890,  Sec.  2—i.e.  for  old  books, 
books  printed  exclusively  in  foreign  languages,  books  imported 

^  The  condition  is  construed  strictly.  It  does  not  apply  to  sheet  music, 
lithographs,  or  to  any  ^rork  capable  of  copyright  except  the  four  classes  men- 
tioned in  the  text.— See  ZittletoH  v.  Oliver  Diisan  ^  Co.,  62  Fed.  Bep.  697  ;  and 
JB[ill8  f  Co.  V,  Austriehf  120  Fed.  Hep.  862.  The  condition  does  not  apply  to 
work  copyrighted  before  IS91. —Faiterton  v.  Ogihie,  119  Fed.  Rep.  461. 

3  It  is  probable  that  the  mere  deposit  of  two  copies,  as  provided  by  the  law, 
operates  as  publication  and  vests  the  copyright.  This  was  held,  obiter,  by  three 
of  the  judges  in  The  Jewellert*  Mercantile  Agency  v.  The  Jewellere*  Weekly 
Fublithing  Co,,  166  N.Y.  241.    Of.  Ladd  v.  Oxnard,  75  Fed.  Rep.  703. 

'  Sec.  4966  of  the  Revised  Statutes.  This,  again,  does  not  apply  to  musical 
compositions,  lithographs,  maps,  etc.,  which  may  be  imported  by  the  owner  of 
the  copyright  even  if  prodaced  abroad.  The  unauthorised  importation  of  such 
works  by  other  persons  is,  however,  prohibited  under  penalty  by  Sec.  4966  of  the 
Statutes.  The  same  rules  apply  to  books  copyrighted  before  1891. — See  U.S. 
Treasury  Decisions,  Noe.  21012,  22781,  and  23225,  cited  in  Hamlin*s  Copyright 
Cases  and  Decisions,  pp.  176-179. 
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for  use  of  the  State,  etc.  The  Copyright  Act  further  provides 
that,  subject  to  the  duty  thereon,  anyone  may  import  two 
copies  of  any  book  for  his  own  use,  and  makes  certain  other 
exemptions.  Books  in  foreign  languages  of  which  only  trans- 
lations in  English  have  been  copyrighted  may  be  imported, 
though  the  translations  themselves  may  not. 

Subsequent  Editions  to  be  delivered. — When  second  and 
subsequent  editions  of  a  copyright  book  are  published,  one 
copy  of  each  must  be  deposited  if  any  substantial  changes  are 
made.* 

Begistration. — Upon  the  completion  of  the  necessary  deposit 
of  copies,  the  Librarian  of  Congress  is  required  to  register  the 
title  of  the  work  in  a  book  kept  for  that  purpose  ;  and  to  give  a 
copy  of  the  record,  under  seal,  to  the  proprietor,  whenever  he 
shall  require  it.  In  return  for  these  services,  he  is  entitled  to 
certain  fees,  as  follows  :  (a)  for  registration — fifty  cents,  (b) 
for  furnishing  a  copy  of  the  record — fifty  cents.  But  it  is 
provided  that  where  the  author  is  an  alien,  the  fee  for  registra- 
tion shall  be  one  dollar.  This  is  noteworthy,  being  the  only 
instance  throughout  the  whole  Act  in  which  any  distinction  is 
made  between  a  protected  American  author  and  a  protected 
foreign  author. 

The  distinction,  however,  in  this  case  is  not  altogether  an 
arbitrary  one ;  it  is  made  with  the  object  of  compelling 
the  alien  author  to  pay  for  certain  precautions  deemed 
necessary  to  keep  the  law  from  being  infringed  by  the  intro- 
duction of  foreign  copies  of  his  work,  whether  authorised  by 
him  or  not.  In  order  to  prevent  the  importation  of  copies  of 
copyright  books  not  printed  from  type  set  in  the  United 
States,  the  Librarian  of  Congress  is  required  to  furnish  to  the 
Secretary  of  the  Treasury  transcripts  of  all  entries  made  on 
the  register  ;  while,  at  intervals  of  not  more  than  a  week,  the 
latter  must  prepare  catalogues  of  these  entries  and  distribute 

1  Sec  49^9  of  the  American  Revised  Statutes. 
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them  to  the  customs'  officers  and  the  postmasters  of  all  post 
offices  receiving  foreign  mails.^  The  object  is,  of  course,  to 
facilitate  the  exercise  by  these  persons  of  their  duty  of  de^ 
tecting  foreign  copies  of  American  copyright  works.  The 
fees  of  one  dollar  paid  by  foreign  authors  upon  registration 
are  to  be  applied  for  defraying  the  expenses  of  these  lists.* 

Hotioe  of  Copyright  on  work  required. — The  author  is  required 
to  insert  on  the  title-page  of  every  copy  of  every  edition  of 
his  work,  or  the  page  immediately  following,  if  it  is  a  book, 
or  upon  some  visible  portion  thereof,  or  of  the  substance  upon 
which  it  is  mounted,  if  it  belongs  to  any  other  class  of  copyright 
subjects,  a  notice  in  tlie  form '  '  Entered  according  to  Act  of 
Congress  in  the  year  .  .  .  .  ,  by  A.B.  in  the  Office  of  the 
Librarian  of  the  Congress  at  Washington,'  or,  at  his  option,  in 
the  short  form  'Copyright  ....  by  A.B.'  Failure  to  insert  this 
notice  in  any  copy  of  the  work  will  deprive  the  author  of  all 
protection  against  infringements,  whether  the  copy  actually 
used  in  the  infringement  was  itself  provided  with  a  notice  or 
not.*  It  is  an  offence  punishable  with  a  penalty  of  one 
hundred  dollars^  to  insert  a  false  notice  of  copyright  in  or 
upon  a  work,  or  knowingly  to  sell  or  to  import  a  work  which 
contains  such  false  notice.  An  injunction  may  be  obtained 
to  prevent  the  issuing,  publishing,  or  selling,  of  any  such 
work.* 

^  Copies  of  these  weekly  lists  are  to  be  issued  to  aU  peisons  desiring  them,  at  a 
charge  not  exceeding  five  dollars  per  annum. 

>  Sec.  4958  of  the  Hevised  Statutes. 

'  If  the  work  is  a  moulded  decorative  article,  a  tile,  a  plaque,  or  an  article  of 
pottery  or  metal  subject  to  copyinght,  the  notice  may  be  put  upon  the  back  or 
bottom,  or  other  customary  place. 

*  Sec.  4962  of  the  Revised  Statutes. 

^  As  is  usual  with  penalties  under  the  Copyright  Code,  one  half  of  this  sum  is 
to  go  to  the  informer  and  the  other  half  to  the  State. 

^  Sec.  4963  of  the  Re\nsed  Statutes. 
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SECTION  IV. 

THE    NATURE    AND    EXTENT    OF    GOFYEIGHT    IN 

AMERICA, 

Enumeration  of  rights  included  in  copyright — ^Translating  right — 
Copyright  in  translations — Author's  right  of  dramatisation — Performing 
right — ^Period  of  protection  in  the  United  States — ^Protection  for  twenty- 
eight  years,  with  extension  to  forty-two  years. 

Enumeration  of  rights  inclnded  in  Copyright — The  careful 
enumeration  of  the  rights  included  in  the  general  grant  of 
copyright  forms  a  notable  feature  of  the  American  law,  a 
feature  in  which  it  resembles  the  law  of  Grermany  and  other 
foreign  countries  rather  than  that  of  England.  Even  as  to  the 
ordinary  right  of  multiplying  copies  of  the  original  work  in  its 
original  form,  the  American  statute  gives  a  list  of  the  means 
in  which  this  multiplication  may  take  place.  It  confers  on 
the  author  the  sole  liberty  '  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing,  and  vending '  his 
work,  and,  in  the  case  of  a  dramatic  composition,  '  of  publicly 
performing  or  representing  it,  or  causing  it  to  be  performed  or 
represented  by  others.'  Besides  this,  the  rights  of  translation 
and  dramatisation  are  specifically  included  in  the  copyright.* 
No  such  enumeration  finds  a  place  in  the  existing  English 
law,  although  something  similar  is  introduced  into  the  recent 
House  of  Lords  Copyright  Bill. 

Trantlating  Bight — Since  the  United  States  does  not  protect 
works  first  published  in   foreign  countries,  the  duration  of 

1  Sec.  4952  of  the  American  Kevised  Statutes. 
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translating  right  has  not  engaged  very  much  of  its  attention. 
As  already  indicated,  the  importance  of  this  right  is  much 
diminished  where  a  country  does  not  protect  any  works  first 
published  abroad.  A  single  clause,  stating  that  authors  shall 
have  exclusive  right  to  translate  any  of  their  works  which  enjoy 
copyright  in  the  United  States,  is  all  that  the  American  Copy- 
right Code  contains  on  the  subject. 

There  is  no  suggestion  here  of  any  distinction,  such  as  finds 
a  place  in  the  English  law  and  the  Berne  Convention,  between 
the  author's  exclusive  right  to  translate  a  work  and  the  trans- 
lator's right  in  a  translation  lawfully  made.  There  is  nothing 
to  indicate  that  the  author  is  not  to  enjoy  an  exclusive  right 
to  control  or  to  prevent  the  translation  of  his  work  during  the 
whole  period  of  the  copyright  therein.  The  d^lai  d'usage  of  the 
Berne  Convention  and  the  English  law — the  period  within 
which  an  author  must  publish  a  translation  of  his  work  if 
he  is  to  retain  his  exclusive  right  during  the  whole  term — is 
wholly  absent  from  the  American  law. 

Copyright  in  Traatlations. — As  to  the  rights  in  respect  to  a 
translation  lawfully  made  the  law  is  silent,  but  it  is  fairly 
certain  that,  apart  from  the  exclusive  translating  right  in  the 
original,  copyright  can  be  obtained  for  a  translation  as  a 
separate  work  ;  it  follows  that  the  literary  form  of  the  trans- 
lation may  be  protected  after  the  copyright  in  the  original  has 
expired,  although  the  translation  will  then  no  longer  continue 
to  have  protection  in  its  substance. 

Thus  Drone,  writing  in  1879,  says  :  '  There  is  no  reasonable 
doubt  that  valid  copyright  will  vest  in  a  translation,  abridge- 
ment, or  dramatisation  made  by  a  citizen  or  resident  from  the 
work  of  a  foreign  author.  The  law  recognises  such  produc- 
tions as  proper  subjects  of  copyright  ;  Jind,  as  the  copyright 
does  not  extend  to  the  original,  it  matters  not  that  this  is  the 
work  of  a  foreign  author.  But  in  such  case  the  law  protects 
each  author  only  in  his  own  production.     The  original,  being 
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common  property,  may  be  used  by  any  person  without  infring- 
ing the  copyright  in  a  protected  abridgement,  translation,  or 
dramatisation.'  ^  Moreover  the  Chace  Act  has  made  a  special 
rule  as  to  the  prohibition  o£  importation  *  in  the  case  of  books 
in  foreign  languages  of  which  only  translations  in  English  are 
copyrighted,'^  thereby  implying  that  the  right  in  a  translation 
may  exist  independently  of  the  copyright  in  the  original  work. 

Although  it  is  not  now  true,  as  it  was  in  1879,  that  the 
work  of  a  foreign  author  is  necessarily  common  property, 
both  these  extracts  show  that  under  the  American  law  a 
translation  can  get  protection  as  such  if  the  original  work  is 
not  a  copyright  work.  A  fortiori  it  follows  that  the  trans- 
lation will  get  protection  if  the  original  work  still  enjoys 
copyright  and  the  translation  is  made  by  the  author  or  with 
his  leave. 

Every  translation  lawfully  made  will  thus  gain  copyright  in 
its  literary  form,  and  this  for  the  ordinary  term,  which  will 
begin  and  end  independently  of  the  period  of  copyright  in  the 
original. 

Author's  Bight  of  Dramatiflation.  —  A  right  analagous  to 
translating  right,  which  is  reserved  to  the  author  by  the 
American  law  and  not  by  the  English  law,  is  the  right  of 
dramatisation.  In  England  the  law  does  not  forbid  the  drama- 
tisation of  a  novel  even  when  made  without  the  author's 
consent.  Nevertheless,  as  is  recognised  by  the  other  great 
literary  States  of  Europe,  the  author  should  be  enabled  to 
prevent  the  use  of  his  work  in  this  manner,  just  as  he  is  able 
to  prevent  the  unathorised  translation  of  his  work.  And, 
accordingly,  the  law  of  the  United  States  expressly  confers  up 
on  him  the  exclusive  right  to  dramatise  his  copyright  works.' 

^  Drone,  Treatite  on  Copyright^  p.  232. 

'  Sec.  4956  of  the  Revised  Statutes,  as  amended  by  the  Chace  Act. 

'  *■  Authors  or  their  assigns  shaU  have  exclusive  right  to  dramatise  or  translate 
any  of  their  works  for  which  copyright  shaU  have  been  obtained  under  the  laws 
of  the  United  States.'— t>ec.  4952  of  the  Revised  Statutes. 
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This  right,  like  the  translating  right,  was  unconditionally  con- 
ferred for  the  first  time  by  the  Chace  Act  of  1891,  before  which 
it  could  only  be  secured  by  express  notice  of  reservation. 

What  has  been  said  as  to  the  distinction  between  translating 
right  and  the  right  in  a  translation  lawfully  made  probably 
applies  also  to  the  distinction  between  the  right  to  dramatise 
and  the  right  in  a  dramatised  version  lawfully  made,  i.e.  such 
a  version  can  no  doubt  be  copyrighted  as  a  separate  work,  and 
in  that  case  will  have  an  independent  term  of  its  own. 

PerformiiLg  Bight  is  expressly  conceded  by  the  American  law, 
which  in  so  many  words  confers  on  the  author  of  a  dramatic 
work  the  right  'of  publicly  performing  or  representing  it' 
This  right  is  simply  a  part  of  the  copyright  in  the  original 
work,  and  will  necessarily  begin  and  end  with  such  copy- 
right. The  unauthorised  public  performance  of  any  copyright 
dramatic  or  musical  composition  renders  the  offender  liable 
to  an  action  for  damages,  and  also,  if  done  wilfully  and  for 
profit,  to  imprisonment.  It  is  noteworthy  that,  while  in  Eng- 
land, by  a  clause  in  the  Literary  Copyright  Act,  1842,  the  public 
performance  of  a  musical  or  dramatic  work  is  to  be  deemed  to 
constitute  publication,  in  the  United  States,  as  in  most  of  the 
continental  countries  of  Europe,  this  is  not  so. 

Period  of  Protection  in  the  United  States. 

We  now  come  to  the  question  of  the  duration  of  copyright. 
In  the  United  States,  for  the  oft-repeated  reason  that  that 
country  recognises  no  international  copyright,  this  question  is 
not  complicated  by  any  considerations  connected  with  the 
country  of  origin.  The  United  States  itself  is  always  the 
country  of  origin  for  such  works  as  it  protects,  and,  in  these 
circumstances,  there  is  no  room  for  any  limitation  of  the 
ordinary  period  of  protection,  nor  for  any  other  modification 
of  the  domestic  law.     Throughout  the  whole  American  law, 
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the  only  respect  in  which  the  position  of  a  protected  alien 
differs  from  that  of  an  American  citizen  h  in  that  the  former 
has  to  pay  one  dollar  instead  of  fifty  cents  as  a  registration  fee. 
Proteetlon  for  28  years,  with  extenrion  to  42  years.  — All 
copyright  works  are  protected  for  the  same  term,  i.e.  for 
twenty-eight  years  from  the  time  of  recording  the  title  in  the 
manner  required  by  the  law.  If,  however,  the  author  is  living 
at  the  end  of  this  period,  or,  being  dead,  has  left  a  widow  or 
child  who  still  survives,  then  an  extension  of  the  term  for  a 
further  period  of  fourteen  years  may  be  obtained  by  such  author, 
widow,  or  child.  For  this  purpose  the  title  of  the  work  or 
description  of  the  article  must  be  recorded  a  second  time,  and 
all  other  regulations  with  regard  to  original  copyrights  ob- 
served, within  six  months  of  the  expiration  of  the  first  term. 
Moreover  it  is  necessary  that,  within  two  months  from  the  date 
of  the  renewal,  a  copy  of  the  record  thereof  should  be  pub- 
lished for  the  space  of  four  weeks  in  one  or  more  newspapers 
printed  in  the  United  States.^ 

1  See.  4954  of  the  ReviBed  Statutes. 
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SECTION  V. 

INFRINGEMENTS,    REMEDIES    AND    PROCEDURE 
UNDER    THE    AMERICAN    LAW. 

Various  kinds  of  infringements — ^Penalties  and  damages — ^Infringement 
of  performing  right — Importation  of  non- American  copies — Injunctions. 

YariouB  kinds  of  LifHngemantt. — The  American  law  as  to 
infringements  is  very  mnch  the  same  as  the  English  domestic 
law.  In  the  case  of  a  book,  after  the  recording  of  the  title 
and  the  deposit  of  copies  have  been  carried  out,  it  is  an 
infringement^ 

(i)     to  print ;  (iv)  to  translate  ; 

(li)    to  publish  ;  (v)    to  import ;   or 

(iii)  to  dramatise  ;  (vi)  knowingly  to  sell  or 

expose  for  sale 

any  copy  of  such  book.  In  the  case  of  a  work  of  any  other 
kind,  after  the  recording  of  the  title  or  the  description 
thereof,  as  the  case  may  be,  it  is  an  infringement^ 

(i)  to  engrave,  etch,  work,  copy,  or  print ; 

(ii)  to  publish  ;    (iii)  to  dramatise  ; 

(iv)  to  translate  ;  (v)  to  import ;  or 

(vi)  knowingly  to  sell  or  expose  for  sale 

any  copy  of  such  article.* 

PenaltieB  and  Damages. — In  the  case  of  a  book,  when  an 
infringement  has  been  committed,  the  owner  of  the  copyright 
may  bring  an  action  for  damages  in  any  court  of  competent 

*  Without  the  consent  of  the  owner  of  the  copyright  first  obtained  in  writing 
and  signed  in  the  presence  of  two  or  more  witnesses. 

*  Sees.  4964,  4965  of  the  American  Revised  Statutes. 
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jurisdiction,  and  may  also  secure  the  forfeiture  of  every 
offending  copy.^  There  is  here  no  pecuniary  penalty  prescribed 
for  infringement. 

In  the  case  of  works  other  than  books,  however,  the  statute 
provides  a  penalty  of  one  dollar  for  every  sheet  found  in  the 
defendant's  possession,  together  with  the  forfeiture  of  the 
plates  and  every  sheet  of  the  work  ;  as  to  paintings,  statues, 
and  statuary,  the  pecuniary  penalty  is  increased  to  ten  dollars 
for  every  copy  found  in  the  defendant's  possession  or  by  him 
sold  or  exposed  for  sale.  It  is  provided  that,  where  the  copy- 
right in  a  photograph  made  from  an  object  not  a  work  of  the 
fine  arts  is  infringed,  the  sum  to  be  recovered  by  way  of  penalty 
shall  be  not  less  than  one  hundred  dollars  or  more  than  five 
thousand  dollars,  and  that,  where  the  copyright  in  an  engraving, 
etching,  print,  or  work  of  the  fine  arts  is  infringed,  this  sum 
shall  not  be  less  than  two  hundred  and  fifty  dollars  or  more 
than  ten  thousand  dollars.'  In  all  these  cases  the  ofEender  also 
forfeits  all  the  plates  used  in  the  process  of  copying.'  No 
action  for  damages  is  given  by  the  statute  when  the  copy- 
right in  works  other  than  books  is  infringed ;  but  it  is 
probable  that  such  an  action  lies  at  the  common  law.^ 

Lifdngement  of  Performing  Bight. — With  reference  to  per- 
forming right,  it  is  an  infringement  publicly  to  perform  or 
to  represent  any  copyright  dramatic  or  musical  composition, 
without  the  consent  of  the  owner  of  the  copyright.  The 
offender  is  liable  in  damages,  at  the  discretion  of  the  Court,  to 
the  amount  of  not  less  than  one  hundred  dollars  for  the  first, 
and  fifty  dollars  for  every  subsequent,  performance.  More- 
over if  the  unlawful  performance  or  representation  be  wilful 
and  for  profit,  the  offender  is  guilty  of  a  misdemeanour  and  is 

1  See  4964  of  the  Revised  Statutes. 

s  One  hali  of  the  penalty  is  to  go  to  the  owner  of  the  copyright,  and  the 
other  half  for  the  use  of  the  United  States, 
s  Sec.  4965  of  the  Revised  Statutes. 
*  See  Drone,  Treatue  on  Copyright^  p.  494. 

U  U 
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liable  on  conviction  to  imprisonment  for  a  period  of  not  more 
than  one  year.^ 

Importation  of  non-AmericaiL  CopieB. — During  the  existence 
of  the  copyright  in  a  book,  photograph,  chromo,  or  lithograph, 
the  importation  of  any  copy  thereof  not  made  from  type  set,  or 
negatives  or  drawings  on  stone  made,  within  the  limits  of  the 
United  States  is  absolutely  prohibited  ;  ^  and  the  Secretary  of 
the  Treasury  and  the  Postmaster-Greneral  are  required  to  make 
and  enforce  such  rules  and  regulations  as  shall  ensure  the 
carrjdng  out  of  this  prohibition.^ 

IigunotionB. — The  equitable  remedies  given  in  the  United 
States  are  the  same  as  those  given  by  the  English  Courts, 
consisting  of  injunctions  and  orders  for  account  of  profits. 

In  England,  however,  since  the  Judicature  Acts,  the  dis- 
tinction between  Courts  of  law  and  equity  has  been  done 
away  with,  while  in  the  United  States  it  still  remains  ;  hence, 
while  in  England  all  the  higher  Courts  have  power  to 
administer  both  legal  and  equitable  remedies  as  may  be 
appropriate  to  the  matter  in  hand,  in  the  United  States  the 
law  may  be  regarded  as  settled  that  the  penalties  and  for- 
feiture imposed  by  the  statute  must  be  sued  for  in  a  Court 
of  law. 

It  is  true  that  the  Circuit  Courts  of  the  United  States, 
which  are  Courts  of  common  law,  have  original  jurisdiction 
over  all  suits  of  law  and  equity  arising  under  the  copyright 
laws,  and  are  expressly  authorised  to  grant  injunctions 
according  to  the  principles  of  Courts  of  Equity  in  order  to 
prevent  the  violation  of  any  right  secured  by  those  laws  ; 
yet  no  statute  confers  on  any  Court  of  Equity  power  to 
decree  forfeitures  or  penalties.* 

1  Sec.  4966  of  the  Revised  Statutes. 

^  Subject  to  certain  small  ezceptionB. — See  Sec.  3  of  this  Chapter. 

3  Sec.  4958  of  the  Revised  Statutes 

*  See  Brone,  Treatise  on  Copyright,  pp.  648,  649. 
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ADDITIONAL    SECTION. 

THE   BIGHTS    OF   AN   AMERICAN  AUTHOR    IN 
FOREIGN    COUNTRIES, 

Countries  which  grant  the  protection  required  by  the  Chace  Act — 
American  law  renders  treaty-making  difficult — ^Position  of  American 
authors  in  Great  Britain — ^Position  in  France,  Belgium,  and  Luxemburg — 
Conditions  of  nationality  waived  in  favour  of  American  authors — ^The 
Copyright  Treaty  with  Germany,  1892  —  Important  concessions  by 
Germany. 

ConntrieB  which  grant  the  Protection  required  by  the  Chace  Act 

— The  following  countries,  in  the  order  named,  have  given  to 
the  United  States  the  assurance  required  by  the  Chace  Act : 
Belgium,  France,  Great  Britain  (and  its  colonies),  Switzerland, 
Germany,  Italy,  Denmark,  Portugal,  Spain,  Mexico,  Chili, 
Costa  Rica,  Holland  (and  its  possessions),  and  Cuba.^ 

As  to  the  rights  of  the  American  author  in  these  countries, 
the  only  general  rule  that  can  be  laid  down  is  that  his 
American  nationality  will  not  debar  him  from  obtaining  pro- 
tection. He  may  be  subject  to  any  of  the  conditions  of  the 
domestic  law,  except  that  of  nationality  ;  hence  he  may  be  re- 
quired to  make  first  publication  within  the  territory.  So  much 
is  true  also  of  certain  other  countries  in  favour  of  which  no 
Proclamation  under  the  Chace  Act  has  yet  been  issued. 

There  are  several  countries  which,  though  in  them  no  con- 
dition of  nationality  is  attached  to  domestic  copyright,  have  not 

^  The  Proclamation  in  favour  of  the  first  four  countries  was  of  even  date  with 
the  coming  into  force  of  the  Chace  Act  itself,  viz.  Ut  July,  1891. 
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sought  the  benefits  of  the  Chace  Act.  The  most  conspicuous 
example  is  Luxemburg,  which  protects  all  works,  wherever 
they  may  be  published  and  whatever  may  be  the  nationality  of 
their  authors. 

In  order  to  gain  satisfactory  information  as  to  the  exact 
extent  of  his  rights  in  any  foreign  country,  it  is  thus 
necessary  that  the  American  author  should  investigate  the 
particular  domestic  law.  For  an  account  of  the  general  prin- 
ciples of  domestic  protection  in  the  more  important  countries, 
reference  may  be  made  to  Part  II.,  Chap,  iv.,  of  this  work, 
entitled  '  Alien  authors  and  alien  laws.' 

American  Law  renders  Treaty-making  difficult — It  is  a  con- 
sequence of  the  peculiar  way  in  which  the  American  law 
provides  for  the  protection  of  alien  authors,  that  the  United 
States  has  but  limited  opportunities  of  concluding  with  foreign 
countries  treaties  which  involve  any  relaxation  of  their 
domestic  law.  Since  under  the  Chace  Act  the  United  States 
is  not  at  liberty  to  protect  works  published  by  foreign  authors 
in  foreign  countries,  it  is  not  likely  that  other  States  will 
agree  to  protect  works  of  American  authors  published  in 
America.  A  law  which  provides  for  *  diplomatic  reciprocity ' 
with  reference  only  to  the  relaxation  of  the  condition  of 
nationality  is  not  a  very  valuable  aid  to  international  negotia- 
tion. Most  of  the  arrangements  made  under  the  Chace  Act 
have  involved  no  special  concession  to  American  authors 
by  foreign  countries.  As  far  as  those  countries  are  con- 
cerned, such  arrangements  have  as  a  rule  consisted  in  mere 
declarations  that  the  existing  law  did  not  exclude  American 
authors,  as  such,  from  protection — ^they  have  rarely  involved 
any  promise  to  alter  a  previously  unfavourable  domestic  law 
so  as  to  admit  American  authors  to  protection. 

Americans  entitled  to  Copyright  on  same  ConditionB  as  Natives. 
— All  that  is  required  of  a  foreign  State  by  the  Chace  Act  is  that 
it  shall  permit  to  citizens  of  the  United  States   the  benefit 
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of  copyright  on  substantially  the  same  basis  as  to  its  own  citi- 
zens.* Hence  if  under  the  domestic  law  first  publication 
within  the  territory  is  the  only  fundamental  condition  of  copy- 
right, the  country  is  already  in  a  position  to  treat  with  the 
United  States  without  making  any  further  concession.  Where 
the  domestic  law  of  a  State  makes  no  condition  of  nationality, 
it  is  clear  that  American  citizenship  is  no  disqualification. 

Porition  of  American  Authors  in  Great  Britain. — This  is  prob- 
ably the  case  in  Great  Britain,  and  so,  as  we  have  seen,  that 
country  has  been  able  to  give  to  the  United  States  the  assur- 
ance required  by  the  Chace  Act.  This  made  no  difference  to 
the  position  of  American  authors  in  England ;  it  simply 
stated  the  existing  law.  Its  only  effect  was  to  enable  English 
authors  to  obtain  protection  in  America.  The  United  States 
gave  in  return  for  an  advantage  it  already  enjoyed. 

As  to  works  of  art,  indeed,  the  assurance  inadvertently  mis- 
represented the  law,  since,  though  it  stated  that  for  purposes  of 
copyright  residence  is  not  required  of  an  American  citizen,  the 
Fine  Arts  Copyright  Act,  1862,  restricts  artistic  copyright  to 
persons  who  are  British  subjects  or  resident  within  the 
dominions  of  the  Crown.  This  unfortunate  mistake  cannot 
alter  the  law,  and  so  non-resident  American  authors  will  not 
be  able  to  obtain  copyright  in  England  for  their  paintings, 
drawings,  or  photographs. 

Position  in  France,  Belgium,  and  Luxemburg. — In  France 
Belgium,  and  Luxemburg  all  authors,  whatever  their  nation- 
ality, gain  copyright  for  all  their  works  wherever  published. 
Hence  in  these  countries  American  authors  get  protection — 
even  for  works  first  published  in  the  United  States, — apart 
altogether  from  any  international  intercourse  which  may  have 
taken  place.  Proclamations  under  the  Chace  Act  have  been 
issued  in  favour  of  Belgium  and  France,  but  these  affect  only 

^  Or  be  a  party  to  a  treaty  providing  for  the  reciprocal  protection  of  copyright 
which  the  United  Btates  may  accept  at  will. 
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the  international  rights  of  Belgian  and  French  authors,  not 
those  of  Americans. 

ConditionB  of  Nationality  waived  in  feivoiir  of  American 
Anthors. — On  the  other  hand,  in  countries  where  the  ordinary 
condition  of  domestic  copyright  is  one  of  nationality,  ue. 
where  only  subjects  or  citizens  are  protected,  American 
authors  do  distinctly  gain  by  the  establishment  of  inter- 
national relations.  If  as  a  general  rule  a  country  only 
protects  its  own  citizens,  it  is  obviously  necessary  for  it  to 
extend  its  law  before  it  can  declare  that  it  treats  citizens 
of  the  United  States  in  the  same  way  as  its  own. 

If  the  only  condition  made  by  such  a  State  is  that  of 
nationality — if  it  protects  all  works  of  its  own  subjects 
wherever  they  may  be  published, — it  will  have  to  protect 
all  works  of  American  authors  wherever  these  may  be 
published.  This,  it  is  clear,  is  a  great  advantage  to  American 
authors,  in  that  it  will  enable  them  to  secure  copyright  in  a 
foreign  country  for  works  published  in  the  ordinary  way  on 
American  soil. 

If,  again,  the  foreign  country  in  question  imposes  a  con- 
dition of  first  publication  in  its  territory  as  well  as  a  condition 
of  nationality,  then  the  American  author  will  at  least  obtain  the 
privilege  of  being  able  to  get  copyright  upon  fulfilling  the 
requirement  of  publication. 

Even  at  the  worst,  the  United  States,  when  it  has  concluded 
its  international  negotiations — whether  or  not  those  negotia- 
tions themselves  bring  about  any  special  concession  to  its 
authors — will  be  actually  in  the  enjoyment  of  better  terms 
for  its  own  authors  than  those  which  it  gives  to  authors  of 
the  foreign  country,  for  in  no  other  country  is  the  American 
condition  of  type-setting  attached  to  the  more  ordinary  con- 
ditions of  publication  within  the  territory.^ 

^  In  Holland,  however,  ''publication  by  meanfl  of  printing"  on  Dutch 
torritory  is  required. 
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The  Copyright  Treaty  with  Oermany,  1892 — America  thus 
usually  gets  much  the  better  of  the  bargain.  In  only  one  case 
has  that  country  entered  into  a  formal  copyright  treaty,^  and 
there  it  sacrificed  nothing  and  gained  a  great  deal.  The  treaty  in 
question  was  concluded  with  Germany  on  15th  January,  1892. 
It  provides  (Art.  1)  that  '  Citizens  of  the  United  States  of 
America  shall  enjoy  in  the  German  Empire  the  protection 
of  copyright  as  regards  works  of  literature  or  art,  as  well  as 
the  protection  of  photographs  against  illegal  reproduction, 
on  the  same  basis  as  that  on  which  such  protection  is  granted 
to  subjects  of  the  Empire.'*  In  return  for  this,  the  Govern- 
ment of  the  United  States  simply  entered  into  an  engagement 
(Art.  2)  that  the  President  would  make  a  proclamation  under 
the  Chace  Act  for  the  purpose  of  extending  its  benefits  to 
German  subjects.* 

Important  ConoeflaionB  by  Oermany. — This  involved  a  great 
concession  on  the  part  of  Germany,  for  under  the  domestic  law 
of  that  country,  aliens  are  protected  only  for  works  first 
published  within  the  German  Empire  ;  while  Germans  get 
protection  for  all  their  works,  wherever  published.* 

Hence  in  placing  the  citizens  of  the  United  States  on  a 
level  with  its  own  subjects,  Germany  confers  upon  them  the 
special  privilege  of  protection  for  works  published  in  their  own 
country,  ue.  in  America,  or,  indeed,  anywhere  else.  All  that 
Germany  gets  in  considersition  for  this  is  the  protection 
of  its  authors  for  works  first  (or  simultaneously)  published 
in  the  United  States — and  that  subject  to  the  type-setting 
clause. 

^  A  recent  treaty  with  China,  dated  8th  October,  1903,  contains  an  Art.  11 
relating  to  copyright,  but  its  main  objects  are  oommercial. 

'  llie  American  text  reads:  '  .  .  .  the  protection  of  copyright  as  regards 
literature  and  art  as  well  aa  photographs  against  illegal  reproduction.  .  .  .'  The 
difference  is  not  of  any  material  importance. — Le  Droit  d'AtUmr,  1892,  p.  69. 

>  The  only  other  article  of  the  treaty — Art.  3 — ^related  to  ratification.  For 
the  text  of  the  treaty  see  L$  Droit  d'Auteury  1892,  p.  61. 

'  See  the  Act  of  19th  June,  1901  (sees.  54  and  bb). 
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According  to  Le  Droit  d^Auteur^  at  the  time  when  it 
was  made  the  treaty  evoked  only  one  German  voice  in 
its  favour, — the  voice  of  a  publisher  who  contemplated 
founding  a  German  agency  in  New  York.*  The  general 
opinion  was  that  Germany  gave  with  both  hands  only  to 
receive  a  very  slight  return.  *As  to  the  manufacturing 
clause/  said  the  BcersenblaJtt?  '  it  imposes  upon  the  publisher 
a  condition  which  in  the  majority  of  cases  cannot  be  fulfilled. 
The  expenses  of  type-setting  are  considerably  higher  in 
America.*  The  number  of  works  for  which  a  publisher  will 
run  the  risk  of  double  the  expenses  will  be  very  limited. 
The  American  reprinter  will  not  have  to  pay  royalties  or 
transport  dues  .  .  .  and  so  he  will  always  sell  his  reprints 
at  a  lower  price  than  that  of  the  original  work  .  .  .  The 
Convention  only  puts  a  premium  on  protection  in  favour  of 
the  printer  and  publisher  ;  it  will  act  as  a  direct  encourage- 
ment to  the  more  rapid  development  of  the  business  of 
reproduction  and  will  render  the  existing  state  of  things 
worse.'*  This  is  somewhat  extravagant  language,  but  no 
country  can  consider  the  American  Chace  Act  as  fairly 
satisfying  the  condition  of  reciprocity. 

Another  concession  made  by  Germany  in  this  treaty  relates 
to  tlie  protection  of  photographs.  Under  the  German  domestic 
law,  protection  for  photographs  is  restricted  to  native  authors,* 
and  in  the  German  treaties  with  .France,  Belgium,  and  Italy  ^ 
a  clause  is  inserted  expressly  declaring  that,  owing  to  the  state 

1  Le  Droit  d'Auteur,  1892,  p.  60. 

'  M.  Ackermann,  who  wrote :  *  Whoever  knows  the  enormous  injury  caused  to 
the  publication  of  industrial  and  artistic  works  in  America  .  .  .  will  understand 
that  art  publishers  have  good  reason  to  congratulate  themselves  upon  the 
obtaining  of  copyright.' — Le  Droit  d'AtUeitrj  1892,  p.  60. 

«  Majch  10th,  1892. 

*  Coming  from  a  German,  this  is  doubtless  true ;  but  in  England  the  cost  of 
type-setting  is,  on  the  whole,  greater  than  in  the  United  States. 

*  See  Ztf  Droit  (VAiOeur,  1892,  p.  60. 
«  Act  of  10th  January,  1886. 

^  Dated  1883,  1883,  and  1884  respectively. 
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of  its  domestic  law,  Germany  cannot  include  photographs 
in  their  scope.^  In  the  treaty  with  the  United  States,  on  the 
other  hand,  photographs  are  expressly  mentioned.  This 
indicated  a  change  of  attitude  on  the  part  of  Grermany, 
which  bore  further  fruit  a  few  years  later  in  the  modification 
of  §  1  of  the  Closing  Protocol  to  the  Berne  Convention,  which 
now  makes  it  obligatory  for  countries  protecting  photographs 
by  their  domestic  law  to  confer  upon  them  international  pro- 
tection under  the  Convention. 

'  These  treaties,  howeveri  all  contain  a  *  most  fayoured  nation  *  clause,  so  that 
the  inclusion  of  photographs  in  the  protection  of  the  American  treaty  will 
indirectly  benefit  France,  Belgium,  and  Italy. 


coisrvEisTTioisr   de   berne 

CONCBBRAirT   I.A  CBJIATION 

D'TTHE  VHIOH  IHTEBNATIOHALE  POTJS  LA  PKOTECTIOV 
DBS  (EUTSES  LITTiRAIEES  ET  ABUSTIQUES 

DU    9   SEFTEMBRE    1886 
COMBIN^E    ATEC 

L'ACTE  ADDITIONNEL  ET  LA  DECLARATION 
INTERPRETATIVE 

DU    4   H^I    1896. 


THE    BERNE     CONVENTION 

OF    THE    9TH    SEPTEMBER    1886 
FOB   THE   CREATION   OF 

AH    nrXEBNATIOVAL    UHION    FOE    THE    PEOTECTIOH 
OF   UTEEAET   AHD    AETISTIC   W0EE8, 

COMBINED   WITH 

THE    ADDITIONAL    ACT    AND    THE    INTER- 
PRETATIVE    DECLARATION 

OF    THE    4th    may    1896. 
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NOTA. — Les  diaposiHona  eantenues  dans  VActe  addUionnel  oni 
ete  ifUercalees  a  leur  place  respective  et  imprimees  en  Uaiiques; 
le  texte  des  articles  de  la  Convention  de  1886  revises  par  VActe 
additionnd  a  ete  reproduU  sous  forme  de  notes, 

Les  dispositions  de  la  Declaration  interpretaiive  sont  placees  au 
has  des  articles  auxqueUes  eUes  se  rapportent,  et  imprimees  en  petits 
caracteres. 

AjEtTICLB   PREMIBB. 

Les  pays  contractants  sont  constitu^s  k  T^tat  d'Union  pour  la 
protection  des  droits  des  auteurs  sur  leurs  oeuvres  litteraires  et 
artistiques. 

Ajkt.  2. 

Les  auteurs  ressortissant  a  Vun  des  pays  de  r  Union,  ou  leurs 
ayants  cause,  jouissent,  dans  les  autres  pays,  pour  leurs  osuvres,  soU 
non  publiees,  soil  publiees  pour  la  premiere  fois  dans  un  de  ces  pays^ 
des  droits  que  les  his  respectives  accordent  actueUemerU  ou  accorde- 
ront  par  la  suite  aux  naiionaux} 

La  jouissance  de  ces  droits  est  subordonnce  k  raccomplissemeut 
des  conditions  et  formalitds  prescrites  par  la  legislation  du  pays 
d'origine  de  Toeuvre ;  elle  ne  pent  ezccder,  dans  les  autres  pays,  la 
duree  de  la  protection  accord^e  dans  ledit  pays  d'origine. 

Est  consid^re  comme  pays  d'origine  de  Toeuyre,  celui  de  la 
premiere  publication,  ou,  si  cette  publication  a  lieu  simultan^ment 
dans  plusieurs  pays  de  TTTnion,  celui  d'entre  eux  dont  la  legislation 
accorde  la  duree  de  protection  la  plus  courte. 

Pour  les  oeuvres  non  publiees,  le  pays  auquel  appartient  Fauteur 
est  consid^re  comme  pays  d'origine  de  roeuvre. 


^  Conventioti  du  9  Mptembre,  1886,  article  2,  l^*"  alinSa,  ancien  texU :  '  Les 
auteurs  ressortissant  h  I'un  des  pays  de  P Union,  ou  leurs  ayants  cause,  jouissent, 
dans  lee  autres  pays,  pour  leurs  oouvres,  soit  publiees  dans  un  de  ces  pays,  soit 
non  public,  des  droits  que  les  lois  respectives  accordent  actuellement  ou  aooor- 
deront  par  la  suite  aux  nationaux.* 
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N.B. — The  pravinaiu  of  the  Additional  Act  have  been  iMeried  tM 
their  proper  places  and  printed  in  italics ;  the  text  of  the  articles 
of  the  Convention  of  1886,  which  were  modified  by  the  Additional 
Act,  have  been  placed  in  footnotes. 

The  provisions  of  the  Interpretative  DeclarcUion  are  placed  under' 
neaih  the  Articles  to  which  they  relate  and  pritUed  in  small  type. 


Abt.  1. 

The  contracting  States  are  formed  into  a  Union  for  the 
protection  of  the  rights  of  authors  over  their  literary  and  artistic 
works. 

Abt.  2. 

Authors  belonging  to  any  country  of  the  Union,  or  iheir  lawful 
representatives,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of  those 
countries,  the  rights  which  the  respective  laws  do  now  or  may 
hereafter  grant  to  natives} 

The  enjoyment  of  these  rights  is  subjected  to  the  accomplish- 
ment of  the  conditions  and  formalities  prescrilied  by  the  law  of 
the  country  of  origin  of  the  work :  it  cannot  exceed,  in  the  other 
countries,  the  duration  of  the  protection  granted  in  the  said 
country  of  origin. 

The  country  of  first  publication,  or,  if  that  publication  tnkos 
place  simultaneously  in  several  countries  of  the  Union,  that  one 
of  them  in  which  the  shortest  period  of  protection  in  grant4Hl  by 
law,  is  considered  to  be  the  country  of  origin  of  the  work. 

For  unpublished  works,  the  coxmtry  to  which  the  author  belongs 
is  considered  to  be  the  coimtry  of  origin  of  the  work. 


1  Original  warding  o/ArticU  2,  p,  m  M#  IHBO  OimP^ntioH  ,'  *  Authon  belonging 
to  any  country  of  the  Union,  or  ihoir  lawful  roproMtniativoa,  ahall  enjoy  in  the 
other  oountrief  for  ihoir  worka,  whelhor  publiihod  In  one  of  Ihoae  oountriea  or 
nnpubliahed,  the  righta  which  the  reapeolive  Uwn  do  now  or  may  hereafter 
grant  to  nativea. 
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Les  oBuvres  posthumes  sont  comprises  parmi  Us  cmvres  protegees.^ 

JMelaratum  Interpretative :  •  !<>  Anx  tennes  de  rarttde  2,  alin^a 
2,  de  la  Convention,  la  protection  aasorSe  par  lef  aotes  prMtte 
depend  uniquement  de  Tacoompliflsement,  dana  le  payi  d'origine  de 
Toeuvre,  dea  conditions  et  formality  qui  peayent  etre  prescrites  par 
la  legislation  de  ce  pays.  II  en  sera  de  mSme  pour  la  protection  dea 
ODuvres  photographiques  mentionnte  dans  le  no  1,  lettre  B,  da 
Protooole  de  ddture  modifi^.* 

'  2<*  Par  oeuvres  publiees,  il  faut  entendre  lea  oeuvrea  idiieee  dana 
un  des  pays  de  I'llnion.  En  consequence,  la  repr6flentation  d'une 
oenvre  dramatique  ou  dramatioo-musicale,  Tex^cution  d*ane  oeuvre 
musieale,  Tezposition  d*une  oauvre  d'art,  no  constituent  pas  une 
fmhlieatum  dans  le  sens  des  actes  pr^itSs.* 


Art.  8. 

Les  auteurs  ne  ressortissant  pas  a  Van  des  pays  de  V  Union,  mats 
^i  auront  publie  ou/ait  publier,  pour  la  premiere  fois,  leurs  osuvres 
litteraires  ou  artistiques  dans  Vun  de  ces  pays,  jouiront,  pour  ees 
(Buvres,  de  la  protection  accordee  par  la  Convention  de  Berne  et  par 
le  present  Acte  addUionnel} 

Abt.  4. 

L'expF68sion  'oeuvres  littdraires  et  artistiques*  comprend  les 
livres,  brochures  ou  tous  autres  ecrits;  les  ceuvres  dramatiques 
ou  dramatico-musicales,  les  compositions  musicales  arec  ou  sans 
paroles;  les  oeuvres  de  dessin,  de  peinture,  de  sculpture,  de  gravure; 
les  lithographies,  les  illustrations,  les  cartes  g^graphiques ;  les 
plans,  croquis  et  ouvrages  plastiques,  relatifs  k  la  geographic,  \  la 
topographic,  k  rarchitecture  ou  aux  sciences  en  g^n^ral ;  enfin  touts 
production  quelconque  du  domaine  litt^ratire,  scientifique  ou  artis- 
tique,  qui  pourrait  etre  publico  par  n'importe  quel  mode  d^impres- 
sion  ou  de  reproduction. 

^  Texte  n&uveau,  ajout^  h  la  Convention  de  1886. 

*  Convention  de  1886,  article  3,  aneien  texte  :  '  Lee  stipulations  de  la  pr^aente 
Convention  s*appliquent  ^galement  aux  ^diteura  d'oeuvrea  litt^rairea  ou  artisti- 
ques publi6es  dans  un  des  pays  de  I'Union,  et  dont  Tauteur  appartient  k  un 
pays  qui  n*en  fait  pas  partie.* 
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FoBthvmouB  works  are  included  among  the  works  protected^ 

InUrpntative  DeelartUion:  {  1.  *With  reference  to  the  terms 
of  Article  2,  §  2,  of  the  Ck>nyention,  the  protection  assured  by  the 
aforesaid  Acts  depends  solely  upon  the  accomplishment,  in  the 
country  of  origin  of  the  work,  of  tho  conditions  and  formalities 
which  are  prescribed  by  the  law  of  that  country.  The  same  shall 
hold  good  for  the  protection  of  the  photographic  works  mentioned 
in  §  1,  B  of  the  revised  Closing  Protocol.' 

§  2.  <  By  works  publUhedy  is  to  be  understood  works  isiutd  to 
the  public  in  one  of  the  countries  of  the  Union.  Consequently, 
the  representation  of  a  dramatic  or  dramatico-musical  work,  the 
performance  of  a  musical  work,  and  the  exhibition  of  a  work  of 
art  do  not  constitute  pttblteation  in  the  sense  of  the  aforesaid  Acts.* 


Art.  3. 

AtUhors  not  belonging  to  any  country  of  the  Union,  if  they 
shaU  have  puhlished  their  literary  or  artistic  works^  or  caused  them  to 
he  published,  for  the  first  time  in  one  of  those  countries,  shall  enjoy 
for  such  works  the  protection  granted  by  the  Berne  Convention  and 
by  the  present  Additional  Act,^ 

Abt.   4. 

The  expreBsion  'literary  and  artistic  works'  comprises  books, 
pamphlets,  and  all  other  writings;  dramatic  or  dramatico-musical 
works,  and  musical  compositions,  with  or  without  words ;  works  of 
design,  painting,  sculpture,  and  engraving;  lithographs,  illustra- 
tions, geographical  charts;  plans,  sketches,  and  plastic  works 
relating  to  geography,  topography,  architecture,  or  to  the  sciences 
in  general;  finally,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode 
of  impression  or  reproduction  whatever. 


1  Fr4ih  icortU,  added  to  tho  1886  Convention. 

'  Original  wording  ^f  Articlp  3  in  the  1K80  Cimrfntion  :  '  Tho  stipulations  of  tho 
present  ('(rnvfintion  Apply  minnlly  to  tho  imblishcrs  of  Htrrary  or  artistic  works 
published  in  any  country  of  t)io  Union,  though  tho  author  Yiolongs  to  a  country 
which  is  not  a  |Mriy  io  tho  VuUm,* 
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Art.  6. 

Lea  auteura  ressortissant  a  Vun  des  pays  de  V  Union,  ou  leure 
ayants  cavse,  jouissent,  dans  les  autrea  pays,  du  droit  exclusif  de 
faire  ou  d'autoriser  la  traduction  de  leurs  csuvres  pendant  touie  la 
duree  du  droit  sur  Vceuvre  originale.  Toutefois,  le  droit  exclusif  de 
traduction  cessera  d^exister  lorsgue  Vauteur  n^en  aura  pas  fait  usa/ge 
dans  un  delai  de  dix  ans  a  partir  de  la  premiere  pvhlication  de 
Vceuvre  originale,  enpuhliant  ou  en  faisant  pvhlier,  dans  un  des  pays 
de  V  Union,  une  traduction  dans  la  langue  pour  laqueUe  la  protection 
sera  reclamee} 

Pour  les  ouvrages  publics  par  liyraisons,  le  d^lai  de  dix  axm^s 
ne  compte  qyCk  dater  de  la  publication  de  la  demiere  livraison  de 
Foeuvre  originale. 

Pour  les  oeuvres  compost  de  plusieurs  volumes  publics  par 
intervalles,  ainsi  que  pour  les  bulletins  ou  cahiers  publics  par  des 
soci^t^B  litt^raires  ou  savantes  ou  par  des  particuliers,  chaque 
volume,  bulletin  ou  cahier  est,  en  ce  qui  conceme  le  delai  de  dix 
ann^s,  consid^r^  comme  ouvrage  separd. 

Dans  les  cas  prdvus  au  present  article,  est  admis  comme  date  de 
publication,  pour  les  calculs  des  ddlais  de  protection,  le  31  d^mbre 
de  Tann^  dans  laquelle  Touvrage  a  tt6  public. 

Art.  6. 

Les  traductions  licites  sent  protegees  comme  des  ouvrages 
originaux.  Elles  jouissent,  en  consequence,  de  la  protection  sti- 
pulee  aux  articles  2  et  3  en  ce  qui  conceme  leur  reproduction  non 
autoris6e  dans  les  pays  de  rXJnion. 

H  est  entendu  que,  s'il  s'agit  d*une  oeuvre  pour  laquelle  le  droit 
de  traduction  est  dans  le  domaine  public,  le  traducteur  ne  pent  pas 
s'opposer  k  ce  que  la  meme  oeuvre  soit  traduite  par  d*autres 
^rivains. 

1  Convention  de  1886,  article  6,  premier  alinea,  ancien  texle:  'Lea  auteurs 
ressortiasant  k  Vim  dee  pays  derUnion,  ou  leurs  ayants  cause,  jouissent,  dans  les 
autres  pays,  du  droit  exclusif  de  faire  ou  d'autoriser  la  traduction  de  leurs 
ouvrages  jusqu*!^  Pexpiration  de  dix  ann^  k  partir  de  la  publication  de  Foeuvre 
originale  dans  Tun  des  pays  de  rUnion.' 
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Abt.  5. 

Authors  belonging  to  any  country  of  the  Union,  or  their  lawful 
representatives,  shall  enjoy  in  the  other  countries  the  exclusive  rigid 
of  making  or  authorising  translations  of  their  works  during  the 
whole  duration  of  the  right  in  the  original  work.  Nevertheless,  the 
exclusive  right  of  translaiion  shall  cease  to  exist  when  the  author  shall 
vM  have  made  use  of  it  ivithin  a  period  of  ten  years  from  the  time  of 
the  first  publication  of  the  original  work,  hy  publishing  or  causing  to  he 
published,  in  one  of  the  countries  of  the  Union,  a  translaiion  in  the 
language  for  which  protection  is  claimed.^ 

For  works  published  by  instalments,  the  period  of  ten  years  does 
not  begin  to  run  until  the  publication  of  the  last  instalment  of  the 
original  work. 

For  works  composed  of  several  volumes  published  at  intervals, 
as  well  as  for  reports  or  papers  published  by  literary  or  learned 
societies  or  by  individuals,  each  volume,  report,  or  paper  is,  with 
regard  to  the  period  of  ten  years,  considered  as  a  separate  work. 

In  the  cases  provided  for  by  the  present  Article,  the  31st 
December  of  the  year  in  which  the  work  was  published  is  to  be 
considered  as  the  date  of  publication  for  the  purpose  of  calculating 
the  period  of  protection. 

Ajlt.  6. 

Lawful  translations  are  protected  as  original  works.  Hence 
they  enjoy  the  protection  stipulated  for  in  Articles  2  and  3  as 
regards  their  unauthorised  reproduction  in  the  countries  of  the 
Union. 

It  is  imderstood  that,  in  the  case  of  a  work  for  which  the  trans- 
lating right  has  fallen  into  the  public  domain,  the  translator  cannot 
oppose  the  translation  of  the  same  work  by  other  writers. 


^  Oriffinal  wording  of  Article  6,  §  1,  tn  tke  1886  Conrention :  *  Authors  belonging 
to  any  countr}'  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in 
the  other  countries  the  exdusive  right  of  making  or  authorising  translations 
of  their  works  until  the  expiration  of  ten  years  from  the  publication  of  the 
original  work  in  one  of  the  countries  of  the  Union,' 

X  X 
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Abt.  7. 

Les  romans-feuiUetons,  y  campris  lee  nouveUes,  pvhliea  dans  les 
joumaux  au  recueiU  periodiques  (Tun  dee  pays  de  V  Union,  ne 
pourront  etre  reprodniUs,  en  original  ou  en  traduction,  dans  les 
autres  paySy  sans  Vautorisaiion  des  atUeurs  ou  de  leurs  ayants  cause, 

II  en  sera  de  meme  pour  Us  autres  articles  de  joumaux  ou  de 
recueils  periodiques^  lorsque  les  auteurs  ou  editeurs  auront  ex- 
pressement  declare,  dans  le  journal  ou  le  recueU  meme  ou  Us  les 
auront  fait  paraitre,  quHls  en  interdisent  la  reproduction.  Pour  les 
recueils,  il  suffit  que  Vinterdidion  soil  faite  d^une  maniere  gSnerale 
en  tete  de  chaque  numero, 

A  defaid  dHnier diction,  la  reproduction  sera  permise  a  la  con- 
dition d'indiquer  la  source. 

En  aucun  cos,  Vinterdiction  ne  pourra  s^appliquer  aux  articles  de 
discussion  politique,  aux  nouveUes  du  jour  et  aux  *  fails  divers,^  * 

Abt.  8. 

En  ce  qui  conceme  la  faculty  de  faire  licitement  des  emprunts  a 
des  (Buvres  littcraires  ou  artistiques  pour  des  publications  destindes 
a  I'enseignement  ou  ajant  un  caract^re  scientifique,  ou  pour  des 
chrestomathies,  est  reserve  Teffet  de  la  legislation  des  pays  de 
rUnion  et  des  arrangements  particuliers  existants  ou  a  conclure 
entre  eux. 

Abt.  9. 

Les  stipulations  de  Tarticle  2  s'appliquent  a  la  representation 
publique  des  ceuvres  dramatiques  ou  dramatico-musicales,  que  ces 
oeuvres  soient  publiees  ou  non. 


^  Convmtion  de  1886,  article  7,  aneien  texte :  *  Les  articles  de  joumaux  ou  de 
recueils  p^riodiques  publics  dans  I'un  des  pays  de  rUnion  peuvent  etre  repro- 
duitfl,  en  original  ou  en  traduction,  dans  les  autres  pays  de  TUnion  h  moins  que 
les  auteurs  ou  Editeurs  ne  Talent  expressement  interdit.  Pour  les  recueils,  il 
peut  suffire  que  Tinterdiction  soit  faite  d'une  maniere  gen^rale  en  tete  de 
chaque  numero  du  recueil. 

*  En  aucun  cas,  cette  interdiction  ne  peut  s*appliquer  aux  articles  de  discussion 
politique  ou  &  la  reproduction  des  nouvelles  du  jour  et  deafaiit  divert,* 
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AjtT.   7. 

Serial  navels  (romans-feuilletou8),tnoZt«{2tn^  short  stories, published 
in  the  newspapers  or  magoMnes  of  any  country  of  the  Uni^m 
may  not  he  reproduced,  in  original  or  m  translation,  in  the  other 
countries,  without  the  authorizaiion  of  the  authors  or  their  lawful 
representaiives. 

This  applies  equoMy  to  other  articles  in  newspapers  or  magazines, 
whenever  the  authors  or  publishers  shall  have  expressly  declared  in 
the  newspaper  or  magazine  in  which  they  have  published  such  articles 
that  they  forbid  the  reproduction  of  these.  For  nuigoMnes,  it  is 
sufficient  if  the  prohibition  is  made  in  a  general  way  ai  the 
beginning  of  each  number. 

In  the  absence  of  prohibition,  reproduction  will  be  permitted  on 
condition  of  indicating  the  source. 

No  prohibition  can  in  any  case  apply  to  articles  of  political 
discussion,  news  of  the  day,  or  miscellaneous  items  (notes  and 
jottings),^ 

Art.  8. 

As  regards  the  liberty  of  lawfully  making  extracts  from  literary  or 
artistic  works  for  use  in  publications  destined  for  education,  or 
having  a  scientific  character,  or  for  chrestomathies,  this  matter  is 
reserved  to  the  law  of  the  countries  of  the  Union  and  to  the  par- 
ticular arrangements  existing  or  to  be  concluded  between  them. 

Art.  9, 

The  stipulations  of  Article  2  apply  to  the  public  performance  of 
dramatic  or  dramatico-musical  works,  whether  such  works  be  pub- 
lished or  not. 


^  Original  readiftg  of  Article  7  in  the  1886  C<mvention  ;  *  Articles  in  newspapers  or 
magazines  published  in  any  country  of  the  Union  may  he  reproduced, 
in  original  or  in  translation,  in  the  other  countries  of  the  Union,  unless  the 
authors  or  publishers  have  expressly  forbidden  it.  For  magazines,  it  is  sufficient 
if  the  prohibition  is  made  in  a  general  manner  at  the  beginning  of  each  number 
of  the  magazine. 

*No  prohibition  can  in  any  case  apply  to  articles  of  political  discussion 
or  to  the  reproduction  of  news  of  the  day  or  miscellaneous  items  (notes  and 
jottings).' 
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Les  auteurs  d'oeuvres  dramatiques  ou  dramatico-musicales,  ou 
leurs  ajants  cause,  sont,  pendant  la  duree  de  leur  droit  exclusif 
de  traduction,  reciproquement  proteges  contre  la  representation 
publique  non  autorisee  de  la  traduction  de  leurs  ouvrages. 

Les  stipulations  de  Tarticle  2  s'appliquent  egalement  a  Texecution 
publique  des  ceuvres  musicales  non  publiees,  ou  de  celles  qui  ont 
ete  publiees,  mais  dont  Tauteur  a  expressement  declare  sur  le  titre 
ou  en  tete  de  Touvrage  qu'il  en  interdit  Texecution  publique. 

AjtT.  10. 

Sont  specialement  comprises  parmi  les  reproductions  iUicites 
auxquelles  s'applique  la  presente  Convention,  les  appropriations 
indirectes  non  autorisees  d'un  ouvrage  litt^raire  ou  artistique, 
designees  sous  des  noms  divers,  tels  que  :  adaptations,  arrange- 
ments  de  rnvrnque,  etc.,  lorsqu'elles  ne  sont  que  la  reproduction 
d'un  tel  ouvrage,  dans  la  meme  forme  ou  sous  une  autre  forme, 
avec  des  changements,  additions  ou  retranchements,  non  essentiels, 
sans  presenter  d'ailleurs  le  caract^re  d*une  nouvelle  ceuvre 
originale. 

II  est  entendu  que,  dans  Tapplication  du  present  article,  les 
tribunaux  des  divers  pays  de  TUnion  tiendront  compte,  s'il  y  a 
lieu,  des  reserves  de  leurs  lois  respectives. 

Declaratioti  interpretative  :  *  3*^  La  transformation  d'un  roman  en 
pi^ce  de  th^tre,  ou  d*une  pi^  de  theatre  en  roman,  rentre  dans 
les  stipulations  de  1* article  10.' 

Art.  11. 

Pour  que  les  auteurs  des  ouvrages  prot^gds  par  la  prdsente  Con- 
vention  soient,  jusqu'k  preuve  contraire,  considdr^  comme  tels  et 
admis,  en  consequence,  devant  les  tribunaux  des  divers  pays  de 
rUnion  a  exercer  des  poursuites  contre  les  contrefa^ons,  il  suffit 
que  leur  nom  soit  indiqud  sur  Touvrage  en  la  manicre  usit^. 

Pour  les  oeuvres  anonymes  ou  pseudonymes,  Tediteur  dont  le 
nom  est  indique  sur  Fouvrage  est  fond<^  a  sauvegarder  les  droits 
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Authors  of  dramatic  or  dramatico-musical  works,  or  their  lawful 
representatives,  are,  during  the  existence  of  their  exclusiye  right  of 
translation,  in  like  manner  protected  against  the  unauthorised 
public  representation  of  translations  of  their  works. 

The  stipulations  of  Article  2  apply  equally  to  the  public  per- 
formance of  unpublished  musical  works,  and  of  published  works 
as  to  which  the  author  has  expressly  declared  upon  the  title-page 
or  at  the  commencement  of  the  work  that  he  forbids  their  public 
performance. 

Abt.  10. 

Unauthorised  indirect  appropriations  of  a  literary  or  artistic, 
work,  which  are  known  by  various  names,  such  as  '  adaptations,' 
'arrangements  of  music,'  etc.,  are  specially  included  among  the 
unlawful  reproductions  to  which  the  present  Convention  applies, 
when  they'are  merely  the  reproduction  of  such  a  work,  in  the  same 
form  or  in  another  form,  with  non-essential  alterations,  additions, 
or  abridgements,  without  in  other  respects  presenting  the  character 
of  a  new  original  work. 

It  is  understood  that,  in  the  application  of  the  present  Article, 

the  Courts  of  the  various  countries  of  the  Union  will,  if  occasion 

arises,   take   into   account   the   reservations  of   their  respective 

laws. 

Interpretative  Declaration ;  {  3.  *  The  transformation  of  a  novel 
into  a  play,  or  of  a  play  into  a  novel,  comes  within  the  stipulations 
of  Art.  10.' 

Aet.  11. 

In  order  that  the  authors  of  works  protected  by  the  present 
Convention  may,  in  the  absence  of  proof  to  the  contrary,  be  con- 
sidered as  such,  and  consequently  admitted  to  institute  proceedings 
against  infringements  before  the  courts  of  the  various  countries  of 
the  Union,  it  is  sufficient  for  their  name  to  be  indicated  on  the 
work  in  the  accustomed  manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose 
name  is  indicated  on  the  work  is  entitled  to  safeguard  the  rights 
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appartenant  k  Tauteur.    II  est,  sans  autres  preuyes,  r^put^  ayant 
cause  de  Tauteur  anoujme  ou  pseudonyme. 

II  est  entendu,  toutefois,  que  les  tribunaux  peuvent  exiger,  le  cas 
^ch^ant,  la  production  d*un  certificat  d^livrd  par  Tautorite  comp^- 
tente,  constatant  que  les  formalit^s  prescrites,  dans  le  sens  de 
Tarticle  2,  par  la  legislation  du  pays  d*origine  ont  6t6  remplies. 

Abt.  12. 

Totde  osuvre  contrefaite  pent  etre  eaisie  par  les  autorites  com- 
petentes  dee  pays  de  V  Union  ou  Vceuvre  origincde  a  droit  a  la 
protection  legale} 

La  saisie  a  lieu  conform^ment  h  la  legislation  int<3rieure  de 
chaque  pays. 

Abt.  13. 

n  est  entendu  que  les  dispositions  de  la  pr^sente  Conyention 
ne  peuyent  porter  prejudice,  en  quoi  que  ce  soit,  au  droit  qui 
appartient  au  Qouyemement  de  chacun  des  pays  de  rXJnion  de 
permettre,  de  surveiller,  d'interdire,  par  des  mesures  de  legislation 
ou  de  police  interieure,  la  circulation,  la  representation,  Texposition 
de  tout  ouyrage  ou  production  h.  regard  desquels  Tautoritd  compe- 
tente  aurait  i  exercer  ce  droit. 

Abt.  14. 

La  pr^sente  Conyention,  sous  les  reseryes  et  conditions  h  deter- 
miner d'un  commun  accord,  s*applique  k  toutes  les  ceuyres  qui,  au 
moment  de  son  entree  en  yigueur,  ne  sont  pas  encore  tombees  dans 
le  domaine  public  dans  leur  pays  d'origine. 

Abt.  15. 

II  est  entendu  que  les  Qouyemements  des  pays  de  rUnion  se 
reseryent  respectiyement  le  droit  de  prendre  separement,  entre  eux, 
des  arrangements  particuliers,  en  tant  que  ces  arrangements  con- 
fereraient  aux  auteurs  ou  k  leurs  ayants  cause  des  droits  plus 


*  Convention  de  1886,  article  12,  premier  alxnea,  aneien  texte :  *  Toute  ODuvro 
contrefaite  peat  &tit3  saiaie  k  T importation  dans  ceax  des  pays  de  riJnion  oii 
I'oeuvre  originale  a  droit  h  la  protection  legale.* 
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belonging  to  the  author.  He  is,  without  further  proof,  reputed 
the  lawful  representative  of  the  anonymous  or  pseudonymous 
author. 

It  is  imderstood,  nevertheless,  that  the  courts  may,  if  necessary, 
require  the  production  of  a  certificate  from  the  competent  authority, 
stating  that  the  formalities  prescribed,  according  to  Article  2,  by 
the  law  of  the  country  of  origin,  have  been  fulfilled. 

Abt.  12. 

Every  infringing  worJc  shall  he  subject  to  seizure  by  the  competent 
authorities  of  the  countries  of  the  Union  in  which  the  original  work 
has  a  right  to  legal  protection} 

The  seizure  will  take  place  conformably  to  the  domestic  law 
of  each  country. 

Abt.  13. 

It  is  understood  that  the  provisions  of  the  present  Convention 
cannot  in  any  way  derogate  from  the  right  which  belongs  to  the 
Government  of  each  of  the  countries  of  the  Union  to  permit,  to 
supervise,  and  to  prohibit,  by  legislative  measiu^s  or  police  regula- 
tions, the  circulation,  representation,  and  exhibition  of  every 
work  or  production  in  respect  of  which  the  competent  authority 
may  find  it  necessary  to  exercise  that  right. 

Art.  14. 

The  present  Convention,  under  the  reservations  and  conditions 
to  be  determined  by  a  common  agreement,  applies  to  all  works 
which,  at  the  time  of  its  coming  into  force,  have  not  yet  fallen  into 
the  public  domain  in  their  coimtry  of  origin. 

Aet.  15. 

It  is  understood  that  the  Qovemments  of  the  countries  of  the 
Union  reserve  to  themselves  respectively  the  right  to  make  separ- 
ately particular  arrangements  between  themselves,  so  far  as  such 
arrangements  confer  upon  authors  or  their  representatives  more 

*  Oriffifwl  reading  of  Article  12  y  {  1,  »»  the  1886  Conventioft:  *  Every  infringing 
work  shall  be  subject  to  seizure  upon  importation  into  those  countries  of  the 
Union  in  which  the  original  work  has  a  right  to  legal  protection.* 
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dtendus  que  ceux  aocord^s  par  rUnion,  on  qu'ils  renfermeraient 
d'autres  stipulatioiLs  non  contraires  k  la  presente  Convention. 

Abt.  16. 

XJn  office  international  est  institu^  sous  le  nom  de  Bureau  de 
r  Union  inteniaiionale  pour  la  protection  dee  osuvres  litteraires  et 
artidiques. 

Ce  Bureau,  dont  les  f  rais  sont  supportes  par  les  Administrations 
de  tous  les  pays  de  rUnion,  est  place  sous  la  haute  autorit^  de 
TAdministration  sup^rieure  de  la  Conf^d<^ration  Suisse,  et  fonc- 
tionne  sous  sa  surveillance.  Les  attiibutions  en  sont  d^terminees 
d'un  commun  accord  entre  les  pays  de  rUnion. 

Aet.  17. 

La  presente  Convention  pent  ^tre  soumise  a  des  revisions  en  vue 
d'y  introduire  les  ameliorations  de  nature  k  perf ectionner  le  systeme 
de  rUnion. 

Les  questions  de  cette  nature,  ainsi  que  celles  qui  intdressent  h, 
d'autres  points  de  vue  le  dcveloppement  de  rUnion,  seront  traitees 
dans  les  Conferences  qui  auront  lieu  successivement  dans  les  pays 
de  rUnion  entre  les  deldguds  desdits  pays. 

II  est  entendu  qu'aucim  changement  a  la  presente  Convention  ne 
sera  valable  pour  TUnion  que  moyennant  Tassentiment  unanime 
des  pays  qui  la  composent. 

Art.  18. 

Les  pays  qui  n'ont  point  pris  part  k  la  prdsente  Convention  et 
qui  assurent  chez  eux  la  protection  legale  des  droits  faisant  Tobjet 
de  cette  Convention,  seront  admis  a  y  acceder  sur  leur  demande. 

Cette  accession  sera  notifiee  par  ^crit  au  Gouvernement  de  la 
Confederation  Suisse,  et  par  celui-ci  &  tous  les  autres. 

EUe  emportera,  de  plein  droit,  adhesion  h,  toutes  les  clauses  et 
admission  a  tous  les  avantages  stipules  dans  la  presente  Conven- 
tion. 
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extended  rights  than  those  accorded  by  the  Union,  or  embrace  other 
stipulations  not  contrary  to  the  present  Convention. 

Art.  16. 

An  international  office  is  established  under  the  name  of  Office  of 
the  International  Union  for  the  protection  of  literary  and  artistic 
works. 

This  office,  the  expenses  of  which  will  be  borne  by  the  Govern- 
ments of  all  the  countries  of  the  Union,  is  placed  under  the  high 
authority  of  the  Superior  Administration  of  the  Swiss  Confederation, 
and  works  under  its  supervision.  Its  functions  shall  be  determined 
by  common  agreement  between  the  coimtries  of  the  Union. 

Abt.  17. 

The  present  Convention  may  be  submitted  to  revisions  with  the 
object  of  introducing  therein  amendments  calculated  to  perfect  the 
system  of  the  Union. 

Questions  of  this  kind,  as  well  as  those  which  concern  the 
development  of  the  Union  from  other  points  of  view,  shall  be 
considered  in  Conferences  to  be  held  successively  in  the  countries 
of  the  Union  by  delegates  of  the  said  countries. 

It  is  understood  that  no  alteration  in  the  present  Convention 
shall  be  binding  for  the  Union  in  the  absence  of  the  unanimous 
consent  of  the  countries  composing  it. 

Akt.  18. 

Countries  which  have  not  become  parties  to  the  present  Conven- 
tion, if  they  assure  in  their  own  territory  legal  protection  to  the 
rights  which  form  the  object  of  this  Convention,  shall  be  permitted 
to  accede  thereto  upon  their  request. 

This  accession  shall  be  notified  in  writing  to  the  Gk>vemment  of 
the  Swiss  Confederation,  and  by  the  latter  to  all  the  others. 

It  shall  imply,  as  a  necessary  consequence,  adhesion  to  all  the 
clauses  and  admission  to  all  the  advantages  stipulated  in  the 
present  Convention. 
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Art.  19. 

Les  pays  acc^dant  a  la  pr^sente  Convention  ont  aussi  le  droit 
d'j  acceder  en  tout  temps  pour  leurs  colonies  ou  possessions 
^trang^res. 

Us  peuvent,  k  cet  effet,  soit  f aire  une  declaration  gen^rale  par 
laquelle  toutes  leurs  colonies  ou  possessions  sont  comprises  dans 
Taccession,  soit  nommer  express^ment  celles  qui  y  sont  comprises, 
soit  se  bomer  h  indiquer  celles  qui  en  sont  exclues. 

AjtT.  20. 

La  presente  Convention  sera  mise  k  execution  trois  mois  apres 
r&shange  des  ratifications,  et  demeurera  en  vigueur  pendant  un 
temps  inddtermin^,  jusqu*a  Texpiration  d'une  ann^  a  partir  du 
jour  oil  la  d^nonciation  en  aura  iii  faite. 

Oette  denonciaiion  sera  adreseee  au  Gouvememenb  de  la  Con- 
federation Suisse,  EUe  ne  produira  son  effet  qu^a  Vegard  du  pays 
qui  Vaurafaiie,  la  Convention  restunt  exScutoire  pour  les  autres  pays 
de  VUnion^ 

Art.  21. 

La  presente  Convention  sera  ratifi^,  et  les  ratifications  en  seront 
^hang^s  a  Berne,  dans  le  d^lai  d'un  an  au  plus  tard. 

En  foi  de  quoi,  les  PMnipotentiaires  respectifs  Font  signee  et  y 
ont  appos^  le  cachet  de  leurs  armes. 

Fait  a  Berne,  le  neuvi^me  jour  du  mois  de  septembre  de  l*&n  mil 
huit  cent  quatre-vingt-six. 

(JSigrudures.) 


^  Conveniion  de  1886,  article  20 ,  deuxieme  alinea^  andm  texte :  *  Cette  dcnon- 
ciation  sera  adress^c  an  GoaTemement  charg^  de  recevoir  les  accessions.  Elle 
ne  produira  son  efFet  qu^k  Tegard  du  pays  qui  Taura  faite,  la  Convention  restant 
executoire  pour  les  autres  pays  de  T  Union.' 
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Akt.  19. 

Countries  acceding  to  the  present  Convention  shall  also  bare  the 
right  to  accede  thereto  at  any  time  for  their  colonies  or  foreign 
possessions. 

To  this  end,  they  may  either  make  a  general  declaration,  by 
which  all  their  colonies  or  possessions  are  comprised  in  the  acces- 
sion, or  expressly  name  those  which  are  included  therein,  or  limit 
themselyes  to  indicating  those  which  are  excluded  therefrom. 

Abt.  20. 

The  present  Convention  shall  be  put  into  effect  three  months  after 
the  exchange  of  the  ratifications,  and  shall  remain  in  force  for  an 
indeterminate  time,  luitil  the  expiration  of  one  year  from  the  day 
on  which  it  may  have  been  denounced. 

This  denunciation  shall  he  addressed  to  the  Oovemment  of  the 
Swiss  Confederation,  It  shall  only  take  effect  in  respect  of  the 
country  which  shall  have  made  it,  the  Convention  remaining  opera- 
tive for  the  other  countries  of  the  Union} 

Abt.  21. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
thereof  shall  be  exchanged  at  Berne,  within  a  period  of  one  year  at 
the  latest. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  here- 
unto set  their  hands  and  seals. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  ra 
the  year  one  thousand  eight  hundred  and  eighty-six. 

{Signed,) 


^  Original  rtading  of  Article  20,  §  2,  t»<A«1886  Conventicn:  *  This  denunciation 
shall  he  addressed  to  the  Government  charged  to  receive  accessions.  It  shall 
only  take  effect  in  respect  of  the  country  which  shall  have  made  it,  the  Conven- 
tion remaining  operative  for  the  other  countries  of  the  Union.' 
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Abticui   ADDinoraEL. 

Lea  Pl^potentiaires  reunis  pour  signer  la  GonTention  oon- 
cenumt  la  cr^tion  d'une  Union  intemationale  pour  la  protection 
des  (BUYres  litteraires  et  artistiques,  sont  conyenus  de  I'article 
additionnel  snivant,  qui  sera  ratifie  en  memo  temps  que  Facte 
auquel  il  se  rapporte : 

La  Gonyention  conclue  k  la  date  de  ce  jour  n*affecte  en  rien  le 
maintien  des  Conyentions  actuellement  existantes  entre  les  pays 
contractants,  en  tant  que  ces  Conyentions  conferent  aux  auteurs 
ou  k  leurs  ajants  cause  des  droits  plus  etendus  que  ceux  accord^ 
par  rUnion,  ou  qu'elles  renferment  d'autres  stipulations  qui  ne 
sont  pas  contraires  a  cette  Conyention. 

En  foi  de  quoi,  les  Plenipotentiaires  respectifs  ont  signe  le 
pr^nt  article  additionnel. 

Fait  k  Berne,  le  neuyi^me  jour  du  mois  de  septembre  de  Tan  mil 
huit  cent  quatre-yingt-six. 

{Signatures.) 

PbOTOCOLK   DB   CLdTUBE. 

Au  moment  de  proc4^der  k  la  signature  de  la  Conyention  conclue 
k  la  date  de  ce  jour,  les  Plenipotentiaires  soussign^s  ont  declare  et 
stipuld  ce  qui  suit : 

i.  Au  mijet  de  V article  4,  il  est  convenu  ce  qui  suit: 

A, — Boms  les  pays  de  V  Union  ou  la  protection  est  accordee  non 
seutement  aux  plans  d' architecture,  mais  encore  aux  (Buvres  d^archi- 
tedure  eUes-memes,  ces  ceuvres  sont  admises  au  benefice  des  disposi- 
tions de  la  Convention  de  Beme  et  du  present  Acte  oddiHonnel, 

B. — Les  oBUvres  photographiques  et  les  ceuvres  ohtenues  par  un 
procede  analogue  sont  admises  au  hSneJiee  des  dispositions  de  ces 
actes,  en  tant  que  la  legislation  interieure  permet  de  lefaire,  et  dans 
la  mesure  de  la  protection  qu'eUe  accords  aux  ceuvres  nationales 
similaires. 

II  est  entendu  que  la  photographic  autorisee  d^une  ceuvre  d*art  pro- 
t^^ee  jouit,  dans  tous  les  pays  de  V  Union,  de  la  protection  legale,  an 
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Additional  Abticle. 

The  PlenipotentiarieB  assembled  to  sign  the  Oonvention  relating 
to  the  creation  of  an  International  Union  for  the  protection  of 
literary  and  artistic  works,  are  agreed  upon  the  following  Additional  ■ 
Article,  which  will  be  ratified  at  the  same  time  as  the  instrument  to 
which  it  relates  : 

The  Convention  concluded  this  day  does  not  in  any  way  affect 
the  maintenance  of  the  treaties  actually  existing  between  the  con- 
tracting countries,  so  far  as  those  treaties  confer  upon  authors  or 
their  representatives  rights  more  extended  than  those  accorded  by 
the  Union,  or  embrace  other  stipulations  which  are  not  contrary  to 
this  Oonvention. 

In  witness  whereof  the  respective  Plenipotentiaries  have  here- 
unto set  their  hands. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  in  the 
year  one  thousand  eight  hundred  and  eighty-six. 

{Signed,) 

Closing  Protocol. 

At  the  time  of  proceeding  to  the  signature  of  the  Convention 
concluded  this  day,  the  undersigned  Plenipotentiaries  have  declared 
and  agreed  as  follows : 

i.  WUh  reference  to  Article  4,  it  is  agreed  os/oUowb  : 

A,  In  the  countries  of  the  Union  in  which  protection  is  accorded 
not  only  to  architectural  plans,  hut  also  to  works  of  architecture  them- 
selves,  those  works  are  admitted  to  the  benefit  of  the  provisions  of  the 
Berne  Convention  and  of  the  present  Additional  Act. 

B,  Photographic  works,  and  works  obtained  by  analogous  processes, 
are  admitted  to  the  benefit  of  the  provisions  of  those  Acts,  in  so  far  as 
the  domestic  law  of  eorch  country  allows  this  to  be  done,  and  in  the 
measure  of  the  protection  thai  it  accords  to  similar  national  works. 

It  is  understood  that  an  authorised  photograph  of  a  protected  work 
of  art  enjoys  legal  protection,  in  aU  the  countries  of  the  Union,  within 
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Bens  de  la  Convemtion  de  Berne  et  du  present  Acte  addiiiannel, 
aussi  longtemps  que  dure  le  droit  principal  de  reproduction  de  eette 
asuvre  meme,  et  dans  les  limites  des  conventions  privees  entre  les 
ayants  droit} 

Declaration  interpretative:  '  \°  Aux  termeB de  I'article  2,  alinea  2, 
de  la  Convention,  la  protection  aBsoree  par  les  actes  predtes  depend 
nniquement  de  racoomplissement,  dans  le  pays  d*origine  de  rceuvre, 
des  conditions  et  formalites  qui  peavent  6tre  prescrites  par  la  legis- 
lation de  ce  pays.  II  en  sera  de  meme  poor  la  protection  des 
ODtivres  photogTRphiques  mentionnees  dans  le  n**  1,  lettre  B,  da 
Protocole  de  ddture  modifi^.' 

2.  Au  Bujet  de  rarticle  9,  il  est  convenu  que  ceux  des  pays  de 
rUnion  dont  la  legislation  comprend  implicitement,  parmi  les  oeuvres 
dramatico-musicales,  les  oeuyres  chor^graphiques,  admettent  ex- 
pressement  lesdites  oeuvres  au  benefice  des  dispositions  de  la  Con- 
vention, conclue  en  date  de  ce  jour. 

n  est  d'ailleurs  entendu  que  les  contestations  qui  s*eleveraient 
Bur  Tapplication  de  cette  clause  demeurent  reservees  a  I'apprccia- 
tion  des  tribunaux  respectif  s. 

3.  II  est  entendu  que  la  fabrication  et  la  vente  des  instruments 
servant  k  reproduire  mecaniquement  des  airs  de  musique  empruntes 
au  domaine  prive  ne  sont  pas  consid^rees  comme  constituant  le  fait 
de  contrefa^on  musicale. 

4.  L'accord  commun  prevu  a  Tarticle  14  de  la  Convention  est 
determine  ainsi  qu'il  suit : 

L*application  de  la  Convention  de  Berne  et  du  present  Acte 
additionnel  aux  oeuvres  non  tomhees  dans  le  domaine  public  dans 
leur  pays  d^origine  au  moment  de  la  mise  en  vigueur  de  ces  actes. 


^  Convention  de  1886,  Frotoeole  de  cldture,  n°  1,  aneien  texte :  '  1.  Au  sujet  de 
Particle  4,  il  est  convenu  que  ceux  des  pays  de  rUnion  od  le  caract^  d'osuvres 
artistiques  n'est  pas  refuse  aux  oeuirres  photographiques  s'engagont  &  les  admettre, 
h.  partir  de  la  mise  en  vigueur  de  la  Convention  conclue  en  date  de  ce  jour,  au 
benefice  de  ces  dispositions.  lis  ne  sont,  d'ailleurs,  tonus  de  proteger  les  auteurs 
dcsdites  oeuvres,  sauf  les  arrangements  intemationaux  existants  ou  k  conclure,  que 
dans  la  mesure  od  leur  legislation  permet  de  le  faire. 

*I1  est  entendu  que  la  photographie  autoris^  d'une  (Buvre  d*art  protegee  jouit, 
dans  tous  les  pays  de  T  Union,  de  la  protection  legale,  au  sens  de  ladite  Conven- 
tion, aussi  longtemps  que  dure  le  droit  principal  de  reproduction  de  cette  oeuvre 
mdme,  et  dans  les  limites  des  conventions  privees  entre  les  ayants  droit.* 
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the  meaning  of  the  Berne  Convention  and  of  the  present  Additional 
Act,  80  long  as  the  principal  right  of  reproduction  of  this  work  itself 
lasts,  and  within  the  limits  of  private  agreements  between  the  parties 
entitled. ' 

Inierpretative  Deehratian  :  '  (  1.  With  reference  to  the  terms  of 
Article  2,  §  2,  of  the  Convention,  the  protection  assured  by'  the 
aforesaid  Acts  depends  solely  upon  the  accomplishment,  in  the 
country  of  origin  of  the  work,  of  the  conditions  and  formalities 
which  are  prescribed  by  the  law  of  that  country.  The  same  shall 
hold  good  for  the  protection  of  the  photographic  works  mentioned 
in  }  1  B  of  the  revised  Closing  Protocol.' 

2.  With  reference  to  Article  9,  it  is  agreed  that  those  coun- 
tries of  the  Union  ihe  law  of  which  implicitly  includes  chore- 
graphic  works  amongst  dramatico-musical  works,  expressly  admit 
the  said  works  to  the  benefit  of  the  provisions  of  the  Oonvention 
concluded  this  day. 

It  is,  however,  understood  that  disputes  which  may  arise  upon 
the  application  of  this  clause  shall  be  reserved  for  the  decision 
of  the  respective  Courts. 

3.  It  is  understood  that  the  manufacture  and  sale  of  instruments 
serving  to  reproduce  mechanically  musical  airs  in  which  copyright 
subsists  shall  not  be  considered  as  constituting  musical  infringe- 
ment. 

4.  The  common  agreement  provided  for  in  Article  14  of  the  Con- 
vention is  concluded  as  follows : 

The  application  of  the  Berne  Convention  and  of  the  present 
Additional  Act  to  works  not  fallen  into  the  public  domain  in  their 
country  of  origin  ai  the  time  of  the  coming  into  force  of  those  Acts, 


^  Original  reading  of  Closing  Protocol,  ^\,  in  the  1886  Convention ;  M.  With  refer- 
ence to  Article  4,  it  is  agreed  that  those  countries  of  the  Union  in  which  the 
character  of  artistic  works  is  not  refused  to  photographic  works,  bind  themselves  to 
admit  them,  from  the  coming  into  force  of  the  Convention  concluded  this  day,  to 
the  benefit  of  its  provisions.  They  are,  however,  only  bound  to  protect  the  author 
of  the  said  works  in  so  far  as  their  law  permits,  saving  the  international  arrange- 
ment at  present  existing  or  hereafter  to  be  entered  into. 

'  It  is  understood  that  an  authorised  photograph  of  a  protected  work  of  art 
enjoys  legal  protection,  in  all  the  countries  of  the  Union,  within  the  meaning  of  the 
Berne  Convention,  so  long  as  the  principal  right  of  reproduction  of  this  work  itself 
lasts,  and  within  the  limits  of  private  agreements  between  the  parties  entitled.* 
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aura  lieu  suivant  les  gtijnUoHons  y  relaiives  contenuss  dans  les  Con- 
ventions speciales  existantes  ou  a  condure  a  cet  effet. 

A  defaut  de  semhlahles  stipulations  entre  pays  de  V  Unum,  les  pays 
respeetifs  regleront,  cluicun  pour  ce  qui  le  conceme,  par  la  legislaiion 
interieure,  les  modalUes  relatives  a  V application  du  principe  contenu 
dans  Varticle  14. 

Les  stipulations  de  Varticle  14i  de  la  Convention  de  Berne  et  du 
present  numero  du  Protocole  de  cloture  s'appliquent  egalement  au 
droit  exclusif  de  traduction,  tel  quHl  est  assure  par  le  present  Acte 
additionnel. 

Les  dispositions  transitoires  merUionnees  d-dessus  sont  applicahles 
en  cos  de  n/ouvelles  accessions  a  V  Union} 


5.  L'orgamsation  du  Bureau  international  pr^ru  a  Tarticle  16 
de  la  Convention  sera  fix^  par  un  r^glement  que  le  Gk)uyemement 
de  la  Confederation  Suisse  est  charg^  d'elaborer. 

La  langue  offidelle  du  Bureau  international  sera  la  langue 
fran9aise. 

Le  Bureau  international  centralisera  les  renseignements  de  toute 
nature  relatif  s  k  la  protection  des  droits  des  auteurs  sur  leurs 
oeuvres  litt^raires  et  artistiques.  II  les  coordonnera  et  les  publiera. 
n  procedera  aux  etudes  d'utilite  commune  intcressant  rUnion  et 
r^digera,  a  Taide  des  documents  qui  seront  mis  k  sa  disposition  par 
les  diverses  Administrations,  une  feuille  p<Sriodique,  en  langue 
fran9aise,  sur  les  questions  concemant  Tobjet  de  TUnion.  Les 
Gouvemements  des  pays  de  rUnion  se  r^servent  d'autoriser,  d'un 
commun  accord,  le  Bureau  a  publier  une  edition  dans  une  ou 
plusieurs  autres  langues,  pour  le  cas  ou  Texperience  en  aurait 
dcmontre  le  besoin. 

^  CottvetUioH  de  1886,  Frotoeole  de  eUiwre^  n°  4,  ancien  texte:  *  L'appUcation  de  la 
Convention  anx  oeuxTes  non  toml)ee8  dans  le  domaine  public  au  moment  de  sa 
mise  en  vigueur  aura  lieu  suivant  les  stipulations  y  relatives  contenues  dans  les 
conventions  speciales  existantes  ou  h,  condure  ^  cet  effet. 

'  A  ddfaut  de  semblables  stipulations  entrc  pays  de  V Union,  les  pays  respeetifs 
regleront,  chacun  pour  ce  qui  le  conceme,  par  la  legislation  interieure,  les 
modalit^s  relatives  k  Tapplication  du  principe  contenu  k  Particle  14.' 
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shaU  take  effect  dccording  to  the  stipuUUioiM  relative  thereto  contained 
in  epecidl  Conventions  existing  or  to  he  concluded  for  the  purpose. 

In  defauU  of  such  stipulations  between  countries  of  the  Union,  the 
respective  countries  shaU  regulate,  each  for  itself,  by  domestic  law, 
the  manner  in  which  the  principle  contained  in  Article  14i  is  to  be 
applied. 

The  stipukUions  of  Article  14  of  the  Berne  Convention  <md  of 
this  paragraph  of  the  Closing  Protocol  apply  equally  to  the  exclusive 
right  of  translation,  as  granted  by  the  present  Additional  Act, 

The  above-mentioned  temporary  provisions  are  applicable  in  case 
of  new  accessions  to  the  Union} 


5.  The  organisation  of  the  International  Office  proyided  for  by 
Article  16  of  the  Convention  shall  be  settled  by  a  code  of  regula- 
tions which  the  Government  of  the  Swiss  Confederation  is 
appointed  to  draw  up. 

French  shaU  be  the  official  language  of  the  Intemational  Office. 

The  Intemational  Office  shall  collect  information  of  all  kinds 
relatmg  to  the  protection  of  the  rights  of  authors  over  their  literary 
and  artistic  works.  It  shall  classify  and  publish  such  information. 
It  shall  turn  its  attention  to  matters  of  common  utility  concerning 
the  Union,  and  shall  edit,  with  the  help  of  the  documents  placed  at 
its  disposal  by  the  various  Governments,  a  periodical  paper,  in  the 
French  language,  on  questions  concerning  the  object  of  the  Union. 
The  Governments  of  the  coimtries  of  the  Union  reserve  to  them- 
selves the  right  to  authorise  the  Office,  by  common  consent,  to 
publish  an  edition  in  one  or  more  other  languages,  in  the  event  of 
experience  showing  the  need  of  so  doing. 

1  Original  reading  of  Cloaing  Protocol,  §  4,  in  ths  1886  Convention:  'The 
application  of  the  Oonventioii  to  works  not  fallen  into  the  public  domain  at  the 
time  of  its  coming  into  force  shall  take  effect  according  to  the  stipulations 
relativa  thereto  contained  in  special  treaties  existing  or  to  be  concluded  for  the 
purpose. 

*  In  default  of  such  stipulations  between  countries  of  the  Union,  the  respective 
countries  shall  regulate,  each  for  itself,  by  domestic  law,  the  manner  in  which 
the  principle  contained  in  Article  14  is  to  be  applied.' 

Y  T 
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Le  Bureau  international  devra  se  tenir  en  tout  temps  k  la  dis- 
position des  membres  de  rUnion  pour  leur  f oumir,  sur  les  questions 
relatiyes  k  la  protection  des  oeuyres  litt^raires  et  artistiques,  les 
retiseignements  sp^aux  dont  ils  pourraient  ayoir  besoin. 

L' Administration  du  pays  ou  doit  singer  une  Conf&enoe  pr£- 
parera,  avec  le  concours  du  Bureau  international,  les  travaux  de 
cette  Conference. 

Le  Directeur  du  Bureau  international  assistera  aux  stances  des 
Conferences  et  prendra  part  aux  discussions  sans  voix  deiib^ratiye. 
n  fera  sur  sa  gestion  un  rapport  annuel  qui  sera  conmiunique  a 
tous  les  membres  de  rUnion. 

Les  d^penses  du  Bureau  de  rUnion  intemationale  seront  sup- 
port^es  en  comm\m  par  les  pays  contractants.  Jusqu'^  nouvelle 
decision,  elles  ne  pourront  pas  d^passer  la  somme  de  soixante  mille 
francs  par  annee.  Cette  somme  pourra  Stre  augment^e  au  besoin 
par  simple  decision  d'une  des  Conferences  pr^yues  k  I'article  17. 

Pour  determiner  la  part  contributiye  de  chacun  des  pays  dans 
cette  somme  totale  des  frais,  les  pays  contractants  et  ceux  qui 
adbereraient  ulterieurement  k  rUnion  seront  diyises  en  six 
classes  contribuant  chacune  dans  la  proportion  d*un  certain 
nombre  d'unites,  savoir : 

I'^classe    ...     25  unites,  4^  classe     ...     10  unites, 

2">«    „         ...     20     „  5»«    „         ...       5     „ 

S^^    „         ...     15     „  &^    „         ...       3     „ 

Ces  coefficients  seront  multiplies  par  le  nombre  des  pays  de 
cliaque  classe,  et  la  somme  des  produits  ainsi  obtenus  f  oumira  le 
nombre  d'unites  par  lequel  la  depense  totale  doit  gtre  diyisee.  Le 
quotient  donnera  le  montant  de  Tunite  de  depense. 

Chaque  pays  declarera,  au  moment  de  son  accession,  dans 
laquelle  des  susdites  classes  il  demande  a  etre  range. 

L' Administration  suisse  preparera  le  budget  du  Bureau  et 
en  sunreillera  les  depenses,  fera  les  ayances  necessaires  et  etablira 
le  compte  annuel  qui  sera  communique  k  toutes  les  autres  Adminis- 
trations. 
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The  International  Office  shall  at  all  times  hold  itself  at  the 
disposal  of  the  members  of  the  Union  for  the  purpose  of  supplying 
them  with  any  special  information  which  thej  may  require,  on 
questions  relating  to  the  protection  of  literary  and  artistic  works. 

The  Government  of  the  coimtry  in  which  a  Conference  is  to  take 
place  shall  prepare  the  agenda  for  this  Conference,  with  the  help  of 
the  International  Office. 

The  Director  of  the  International  Office  shall  be  present  at  the 
sessions  of  the  Conferences  and  shall  take  part  in  the  debates, 
without  having  the  right  of  voting.  He  shall  draw  up  an  annual 
report  of  his  administration,  which  shall  be  transmitted  to  all  the 
members  of  the  Union. 

The  expenses  of  the  Office  of  the  International  Union  shall  be  borne 
in  common  by  the  contracting  countries.  Until  further  arrange- 
ments are  made,  these  shall  not  be  allowed  to  exceed  sixty  thousand 
francs  a  year.  This  sum  may  be  increased,  if  necessary,  by  the 
simple  decision  of  one  of  the  Conferences  provided  for  by  Article  17. 

In  order  to  determine  the  contributions  of  each  country  to  this 
sum  total  of  expenses,  the  contracting  countries  and  those  countries 
which  may  subsequently  enter  the  Union  shall  be  divided  into  six 
classes,  each  class  contributing  a  share  in  the  proportion  of  a 
certain  number  of  units,  as  follows : 

1st  class     ...     25  units,  4th  class     ...     10  units, 

2nd 20    „  6th     „        ...       5     „ 

3rd    „        ...     15     „  6th     „        ...       3    „ 

These  co-efficients  shall  be  multiplied  by  the  number  of  countries 
belonging  to  each  class,  and  the  sum  of  the  products  thus  obtained 
will  give  the  number  of  units  by  which  the  total  of  the  expense 
is  to  be  divided.  The  quotient  of  this  wiU  give  the  amount  of  the 
unit  of  expense. 

Each  country  shall  declare,  on  joining,  in  which  of  the  aforesaid 
classes  it  wishes  to  be  enrolled. 

The  Swiss  ^vemment  shall  prepare  the  budget  of  the  Office 
and  supervise  its  expenditure;  it  shall  make  all  necessary 
advances  and  draw  up  the  annual  balance-sheet,  which  shall  be 
communicated  to  all  the  other  Gtovemments. 
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6.  La  prochaine  Conference  aura  lieu  k  Paris,  dans  le  d^lai 
de  quatre  k  six  ans  a  partir  de  Tentree  en  vigueur  de  la  Oonyention, 

Le  Gouyemement  fran^ais  en  fixera  la  date  dans  ces  limites, 
apr6s  ayoir  pris  Tayis  du  Bureau  international. 

7,  n  est  conyenu  que,  pour  T^bange  des  ratifications  pr^yu  k 
Tarticle  21,  chaque  Partie  contractante  remettra  un  seul  instru- 
ment, qui  sera  depose,  ayec  ceux  des  autres  pays,  aux  arcbiyes  du 
GK)uyemement  de  la  Confederation  Suisse.  Chaque  Partie  recevra 
en  retour  un  exemplaire  du  proces-yerbal  d'^change  des  ratifications, 
signe  par  les  Pl^nipotentiaires  qui  j  auront  pris  part. 

Le  present  Protocole  de  cl6ture,  qui  sera  ratifi^  en  meme  temps 
que  la  Conyention  conclue  k  la  date  de  ce  jour,  sera  consider^ 
comme  faisant  partie  int^grante  de  cette  Conyention,  et  aura 
meme  force,  yaleur  et  durde. 

En  foi  de  quoi,  les  Pldnipotentiaires  respectifs  Tout  reyetu  de 
leur  signature. 

Fait  a  Berne,  le  neuyi^me  jour  du  mois  de  septembre  de  Tan  mil 
buit  cent  quatre-yingt-six. 

(Signatures.) 

PBOC^S-yEBBAL   DB   SIGNATUBE. 

Les  Pldnipotentiaires  soussignds,  reunis  ce  jour  k  I'effet  de  pro- 
cdder  k  la  signature  de  la  Conyention  concemant  la  creation  d*iine 
Union  intemationale  pour  la  protection  des  OBuyres  littdraires  et 
artistiques,  ont  dcbange  les  Declarations  suiyantes  : 

1.  En  ce  qui  conceme  Taccession  des  colonies  ou  possessions 
etrang^res  prdyue  k  Tartide  19  de  la  Conyention : 

Les  P16nipotentiaires  de  Sa  Majesty  Catbolique  le  Eoi  d'Espagne 
rdseryent  pour  leur  Gouyemement  la  faculty  de  f aire  connaatre  sa 
determination  au  moment  de  recbange  des  ratifications.^ 

I  D*apr^  le  Protocole  du  .5  septembre  1887  constatant  le  d^p6t  des  Actes  de 
Ratification,  8.  E.  M.  le  Ministre  d'Espagnne  a  d^clar^  que  *  raccoesion  do 
TEspagne  &  la  Convention  comporte  cdle  de  tous  les  territoires  dependant  de  la 
Couronne  espagnole.' 
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6.  The  next  Conference  sliall  take  place  at  Paris  within  a  period 
of  from  four  to  six  years  from  the  date  of  the  coming  into  force  of 
the  Convention. 

Within  these  limits  the  French  Q^oyemment  shall  fix  the  date  of 
this  Conference,  after  haying  consulted  the  International  Office. 

7.  It  is  agreed  that,  for  the  exchange  of  ratifications  provided 
for  by  Article  21,  each  contracting  Parfcj  shall  hand  in  a  single 
document,  which  shall  be  deposited,  together  with  those  of  the 
other  countries,  in  the  archives  of  the  Government  of  the  Swiss 
Confederation.  Each  Party  shall  receive  in  return  a  copy  of  the 
official  record  of  exchange  of  ratifications,  signed  by  the  Plenipo- 
tentiaries who  have  taken  part  therein. 

The  present  Closing  Protocol,  which  shall  be  ratified  together 
with  the  Convention  concluded  this  day,  shall  be  considered  as 
forming  an  integral  part  of  this  Convention,  and  shall  have  the 
same  force,  effect,  and  duration. 

In  witness  whereof  the  respective  Plenipotentiaries  have  hereunto 
set  their  hands. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  in 
the  year  one  thousand  eight  hundred  and  eighty-six. 

(Signed,) 

PBOCiS-YEBBAL   OF   THE    SlGNINQ. 

The  undersigned  Plenipotentiaries,  assembled  this  day  for  the 
purpose  of  proceeding  to  the  signing  of  the  Convention  concerning 
the  creation  of  an  International  Union  for  the  protection  of 
literary  and  artistic  works,  have  exchanged  the  following  declara- 
tions : 

1.  With  regard  to  the  accession  of  colonies  or  foreign  posses- 
sions provided  for  by  Article  19  of  the  Convention : 

The  Plenipotentiaries  of  his  Catholic  Majesty  the  King  of  Spain 
reserve  liberty  to  their  Government  to  make  known  its  deter- 
mination at  the  time  of  the  exchange  of  ratifications.^ 

^  According  to  the  Protocol  of  September  6th,  1887,  evidencing  the  deposit  of 
the  Acts  of  Ratification,  His  Excellency  the  Spanish  Minister  declared  that : 
*  the  aocession  of  Spain  to  the  Convention  carries  with  it  that  of  all  the  territories 
dependent  on  the  Spanish  Crown.' 
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Le  Pl^nipotentiaire  de  la  S^publique  franfaise  declare  que 
racoession  de  son  pays  emporte  oelle  de  toutes  les  colonies  de  la 
France. 

Les  Pl^nipotentiaires  de  Sa  Maje8t6  Britannique  ddclarent  que 
raccession  de  la  Grande-Bretagne  k  la  Convention  pour  la  protec- 
tion des  oeuTres  litt^raires  et  artistiques  comprend  le  Eojai^ne-TTni 
de  la  Grande-Bretagne  et  d'Irlande  et  toutes  les  colonies  et  posses- 
sions ^trang^res  de  Sa  Majesty  Britannique. 

Us  r^servent  toutefois  au  €k)uyemement  de  Sa  Majesty  Bri- 
tannique la  faculte  d'en  annonoer  en  tout  temps  la  d^nonciation 
s^par^ment  pour  une  ou  plusieurs  des  colonies  ou  possessions 
suivantes,  en  la  mani^re  prevue  par  Tarticle  20  de  la  Convention, 
savoir :  les  Indes,  le  Dominion  du  Canada,  Terre-Neuve,  le  Cap, 
Natal,  la  Nouvelle-Gkilles  du  Sud,  Victoria,  Queensland,  la  Tasmanie, 
TAustralie  m^ridionale,  I'Australie  occidentale  et  la  Nouvelle- 
Z^lande. 

2.  En  ce  qui  conceme  la  classification  des  pays  de  rUnion  au 
point  de  vue  de  leur  part  contribative  aux  frais  du  Bureau  inter- 
national  (chifCre  5  du  Protocole  de  cl6ture)  : 

Les  Pl^nipotentiaires  d^clarent  que  leurs  pays  respectifs^  doivent 
Stre  ranges  dans  les  classes  suivantes,  savoir : 


Allemagne       ... 

dans  la  1**  classe 

Bdgique          

„      8-    „ 

Espagne           

„      2»«    „ 

France 

„      1"     „ 

Grande-Bretagne 

..      1"     „ 

Haiti 

»     s™  „ 

ItaUe 

„      1"     „ 

Suisse 

„     s»^   „ 

Tunisie 

.,    e™  „ 

^  Les  pays,  qui  ont  demande  depuis  h  faire  partie  de  rUnion,  ont  ezprim6 
le  d^sir  d'etre  plac&  respectiyement  dans  les  classes  suivantes : 

Le  Danemark,  dans  la  dnqui^e ;  Le  Japon,  dans  la  deuxi^e ;  le  Luxem- 
bourg, dans  la  sixidme ;  le  Monaco,  dans  la  sixi^e ;  la  Norvhgey  dans  la 
qoain^e ;  la  SuMe,  dans  la  troisi^me. 
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The  Plenipotentiary  of  the  French  Republic  declares  that  the 
acoession  of  his  country  includes  that  of  all  the  French  coloniesl 

The  Plenipotentiaries  of  Her  Britannic  Majesty  declare  that  the 
accession  of  Great  Britain  to  the  Convention  for  the  protection  of 
literary  and  artistic  works  comprises  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  all  the  colonies  and  foreign  possessions  of 
Her  Britannic  Majesty. 

Nevertheless,  they  reserve  to  the  Government  of  Her  Britannic 
Majesty  the  liberty  to  make  denunciation  at  any  time  separately, 
in  the  manner  provided  for  by  Article  20  of  the  Convention,  for 
one  or  more  of  the  following  colonies  or  possessions,  to  wit: — 
India,  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal, 
New  South  Wales,  Victoria,  Queensland,  Tasmania,  South  Australia, 
West  Australia,  and  New  Zealand. 

2.  With  regard  to  the  classification  of  the  countries  of  the  Union 
as  to  their  respective  contributions  to  the  expenses  of  the  Inter- 
national  Office  (§  5  of  the  Closing  Protocol)  : 

The  Plenipotentiaries  declare  that  their  respective  countries^  shall 
be  placed  in  the  following  classes,  viz. : 


Germany 

in  the  1st  claa 

Belgium 

„      3rd    „ 

Spain      

„      2nd    „ 

France 

»      Ist     „ 

Great  Britain     ... 

„      iBt     „ 

Haiti       

.         „      5th    ,. 

Italy        

.,      iBt     „ 

Switzerland        

.,      3rd     „ 

Tunis       

„      6th     „ 

^  The  oonntries  which  have  subeequently  entered  the  Union  have  declared 
their  wish  to  be  placed  reepectiyely  in  the  following  daBsee : 

Denmark,  in  the  fifth  claw ;  Japan,  in  the  second  daas ;  Luxemburg,  in  the 
Bixth  dafls ;  Monaco,  in  the  sixth  class ;  Norway,  in  the  fourth  class ;  and 
Sweden,  in  tho  third  class. 


696  CONVENTION   DE   BERNE. 

Le  Pl^nipotentiaire  de  la  B^publique  de  Liberia  declare  que  lea 
poUToirs  qu'il  a  re9us  de  son  Qouyemement  rautorisent  &  signer  la 
Conyention,  mais  qu'il  n'a  pas  re9u  d'instructions  quant  a  la  classe 
oil  ce  pays  entend  se  ranger  au  point  de  yue  de  sa  part  contribu- 
tiye  aux  frais  du  Bureau  international.  En  consequence,  il  r^rye 
sur  cette  question  la  determination  de  son  Gk>uyemement,  qui  la 
f  era  connaitre  lors  de  rechange  des  ratifications. 

En  f oi  de  quoi  les  Pl^nipotentiaires  respectifs  ont  sign^  le 
present  Procfes-yerbal. 

Pait  a  Berne,  le  neuyieme  jour  du  mois  de  septembre  de  Tan  mil 
huit  cent  quatre-yingt-six. 

(Signatures.) 
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The  Plenipotentiary  of  the  Sepublic  of  Liberia  declares  that  the 
powers  which  he  has  received  from  his  G-ovemment  authorise  him 
to  sign  the  Convention,  but  that  he  has  not  received  instructions 
with  regard  to  the  class  in  which  that  country  desires  to  be  in- 
cluded respecting  its  contribution  towards  the  expenses  of  the 
International  Office.  Hence  on  this  point  he  reserves  the  decision 
of  his  Government,  which  will  announce  it  at  the  time  of  the 
exchange  of  ratifications. 

In  witness  whereof  the  respective  Plenipotentiaries  have  hereunto 
set  their  hands. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  in  the 
year  one  thousand  eight  hundred  and  eighty-six. 

(Signed.) 
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Conyention  signed  

Ratifications  deposited 

Coming  into  force  of  Conyention 

Additional  Act  and  Interpretatiye 
Declaration  signed 

Satifications  deposited    ... 

Coming  into  force  of  Additional 
Act 

Coming  into  force  of  Interpreta- 
tiye Declaration       


9th  September,  1886,  at  Berne. 
5th  September,  1887,  at  Berne. 
5th  December,  1887. 

4th  May,  1896,  at  Paris. 

9th  September,  1897,  at  Paris. 

9th  December,  1897. 

9th  September,  1897. 


From  the  date  of  the 
coming  in  force  of 
the  Conyention. 


List  of  Countries  which  abe  Members  of  the  Uniok. 

Belgium         \ 

France  (with  Algeria  and  its  colonies) 

G^manj 

Great  Britain  (with  its  colonies  and  posses 

sions)     

Haiti 

Italy 

Spain  (with  its  colonies)     

Switzerland 

Tunis / 

Luxemburg 

Monaco  

Norway  

Japan 

Denmark  (with  the  Faroe  Islands) 
Sweden  


from  20th  June,  1888. 
from  30th  May,  1889. 
from  13th  April,  1896. 
from  15th  July,  1899. 
from  1st  July,  1903. 
from  1st  August,  1904. 

The  Additional  Act  and  the  Interpretatiye  Declaration  haye 
been  accepted  and  ratified  by  all  these  States  except  G-reat  Britain, 
which  has  accepted  only  the  Additional  Act,  and  Norway  and 
Sweden,  which  haye  accepted  only  the  Interpretatiye  Declaration. 
Acceptance  of  these  Acts  on  the  part  of  the  Union  States  which 
haye  hitherto  rejected  them,  or  of  States  which  shall  hereafter 
enter  the  Union,  should  be  made  in  the  form  prescribed  by  Art.  18 
of  the  Conyention. 
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THE   MONTEVIDEO   CONVENTION » 
Op  the  11th  January,  1889. 

Abt.  1. 

The  signatory  States  agree  to  recognise  and  to  protect  the  rights 
of  literary  and  artistic  property  in  conformity  with  the  stipulations 
of  the  present  treaty. 

Art.  2. 

The  author  of  every  literary  or  artistic  work  and  his  successors 
shall  enjoy,  in  the  signatory  States,  the  rights  accorded  to  him  by 
the  law  of  the  State  in  which  the  first  publication  or  production  of 
this  work  shaU  have  taken  place. 

AsT.  3. 

The  author's  right  of  property  in  a  literary  or  artistic  work 
includes  the  liberty  to  dispose  of  it,  to  publish  it  and  to  transfer 
it,  to  translate  it  or  to  authorise  its  translation,  and  to  reproduce 
it  in  any  form  whatever. 

Art.  4. 

No  State  shall  be  bound  to  recognise  the  right  of  literary  or 
artistic  property  for  a  period  longer  than  that  fixed  for  authors  in 
the  enjoyment  of  such  a  right  imder  the  domestic  law. 

This  period  may  be  limited  to  that  accorded  in  the  country  of 
origin,  if  the  latter  period  be  less. 

Art.  5. 

The  expression  'literary  or  artistic  works*  comprises  books, 
pamphlets,  and  all  other  writings ;  dramatic  or  dramatico-musical 
works,  choregraphic  works,  and  musical  compositions,  with  or 

1  I'lanflUted  from  Le  Droit  d'AuUur,  1897,  p.  3. 
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without  words ;  designs,  paintings,  scidptiires,  engravings ;  photo- 
grapliic  works,  lithographs,  geographical  charts,  plans,  sketches 
and  plastic  works  relating  to  geography,  topography,  architecture, 
or  to  the  sciences  in  general ;  finally,  every  production  whatsoever 
in  the  literary  or  artistic  domain  which  can  be  published  by  any 
mode  of  impression  or  reproduction  whatever. 

Abt.  6. 

The  translators  of  works  in  which  the  right  of  property  secured 
does  not  exist,  or  has  ceased  to  exist,  shall  enjoy  in  respect  of  their 
translations  the  rights  mentioned  in  Art.  3,  but  they  cannot  pre- 
vent the  publication  of  other  translations  of  the  same  work. 

Art.  7. 

Newspaper  articles  may  be  reproduced,  provided  that  the  publi- 
cation from  whence  they  are  taken  is  mentioned ;  articles  treating 
of  art  and  science  of  which  the  reproduction  has  been  expressly 
prohibited  by  their  authors  are  excepted. 

Abt.  8. 

Speeches  made  or  read  in  deliberative  assemblies,  before  courts 
of  justice,  or  in  public  meetings  may  be  published  in  the 
periodicals  without  any  authorisation  being  necessary. 

Abt.  9. 

Unauthorised  indirect  appropriations  of  a  literary  or  artistic 
work,  which  are  known  by  various  names  such  as  adaptations, 
arrangements,  etc.,  are  considered  as  unlawful  reproductions,  when 
they  are  merely  reproductions  of  such  a  work,  without  presenting 
the  character  of  an  original  work. 

Abt.  10. 

The  rights  of  authorship  shall  be  recognised,  in  the  absence  of 
proof  to  the  contrary,  in  favour  of  the  persons  whose  names  or 
pseudonyms  are  indicated  in  the  literary  or  artistic  work. 

If  an  author  wishes  to  preserve  his  anonymity,  the  publisher 
must  state  that  the  rights  of  authorship  belong  to  him. 
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Aet.  11. 

The  liabilities  incurred  by  those  who  infringe  a  copyright  shall 
be  established  before  the  courts,  and  regulated  by  the  laws,  of  the 
country  where  the  offence  has  been  committed. 

Art.  12. 

The  recognition  of  the  right  of  property  in  literary  or  artistic 
works  does  not  deprive  the  signatory  States  of  their  right  to  pro- 
hibit, in  conformity  with  their  laws,  the  reproduction,  publication, 
circulation,  representation,  and  exhibition  of  works  which  are 
considered  as  contrary  to  morality  or  to  decency. 

Art.  13. 

It  is  not  indispensable  for  the  putting  into  force  of  this  treaty 
that  its  ratification  on  the  part  of  the  signatory  States  shall  be 
simultaneous.  Every  State  that  approves  it  shall  notify  the  fact 
to  the  Governments  of  the  Ai^ntine  Eepublic  and  the  Eepublic 
of  Uruguay,  in  order  that  they  may  bring  it  to  the  notice  of  the 
other  contracting  nations. 

This  procedure  shall  serve  as  an  exchange  of  ratifications. 

Art.  14. 

When  the  exchange  has  been  carried  out  in  the  form  indicated 
by  the  preceding  article,  the  present  treaty  shall  remain  in  force 
for  an  indefinite  time. 

Art.  15. 

If  any  of  the  signatory  nations  thinks  fit  to  free  itself  from  the 
treaty,  or  to  introduce  any  modification  into  it,  such  nation  shall 
give  notice  of  its  intention  to  the  others,  but  it  shall  only  be  freed 
two  years  after  the  denunciation,  during  which  time  efforts  shall 
be  made  to  arrive  at  a  fresh  agreement. 

Art.  16. 

Art.  13  may  be  extended  to  States  not  having  taken  part  in  the 
present  Congress,  which  wish  to  adhere  to  the  present  treaty. 
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Additional  Protocol  (of  the-  12th  Pebrxtabt,  1889). 

Abt.  I. 

The  laws  of  the  contracting  States  shall  be  applied,  if  occasion  should  arise, 
whether  the  persons  interested  in  the  litigation  in  question  are  subjects  or 
aliens. 

Abt.  2. 

They  shall  be  applied  by  the  judge  of  the  case  as  a  matter  of  Auty,  though  it 
win  rest  with  the  parties  to  uphold  and  to  prove  the  existence  and  the  provisions 
of  the  law  invoked. 

Abt.  3. 

All  the  remedies  conferred  by  the  rules  of  procedure  in  the  place  where  judg^ 
ment  is  given  with  reference  to  cases  decided  in  conformity  with  its  domestic 
law,  shall  be  similarly  conceded  with  reference  to  cases  whidi  are  to  be  decided 
by  the  application  of  the  laws  of  any  of  the  other  States, 

Abt.  4, 

The  laws  of  the  other  States  shall  never  be  applied  against  the  political 
institutions  or  the  rules  of  public  order  and  decency  of  the  place  where  the  action 
is  brought. 

Abt.  5. 

In  conformity  with  the  stipulations  of  this  Protocol,  the  Governments  agree  to 
send  to  each  other  two  authentic  copies  of  the  laws  now  in  force  and  of  those 
which  may  be  afterwards  enacted  in  their  country. 

Abt.  6, 

At  the  time  of  the  ratification  of  the  treaties  which  have  been  concluded,  the 
Governments  of  the  signatory  States  shall  declare  whether  they  accept  the 
accession  of  nations  which  have  not  been  invited  to  take  part  in  the  Congress,  in 
the  same  fonn  as  the  accession  of  nations  which  have  ^ven  their  approval  to  the 
principle  of  the  Congress  but  have  not  participated  in  its  deliberations. 

ABT.  7. 

The  provisions  of  the  preceding  articles  shall  be  considered  as  forming  an 
integral  part  of  the  treaties  to  which  they  relate  and  shall  have  the  same  duration 
as  those  treaties. 
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CONVENTION  BETWEEN  GREAT  BRITAIN  AND 
AUSTRIA-HUNGARY  FOR  THE  ESTABLISH- 
MENT  OF  INTERNATIONAL  COPYRIGHT. 


Signed  cU  Vienna,  April  24, 1893. 


[Eatificationa  ezchcmged  <U  Vienna,  April  14,  1894.] 

Art.  1. 

Authors  of  literary  or  artistic  works  and  their  legal  represen- 
tatiyes,  including  publishers,  shall  enjoy  reciprocally,  in  the 
dominions  of  the  High  Contracting  Parties,  the  advantages  which 
are,  or  may  be,  granted  by  law  there  for  the  protection  of  works  of 
literature  or  art. 

Consequently,  authors  of  literary  or  artistic  works  which  have 
been  first  published  in  the  dominions  of  one  of  the  High  Contract- 
ing Parties,  as  well  as  their  legal  representatives,  shall  have  in  the 
dominions  of  the  other  High  Contracting  Party  the  same  protec- 
tion and  the  same  legal  remedy  against  all  infringement  of  their 
rights  as  if  the  work  had  been  first  published  in  the  country  where 
the  infringement  may  have  taken  place. 

In  the  same  manner,  the  authors  of  literary  or  artistic  works,  and 
their  legal  representatives,  who  are  subjects  of  one  of  the  High 
Contracting  Parties,  and  who  reside  within  its  dominions,  shall  in 
the  dominions  of  the  other  Contracting  Party  enjoy  the  same  pro- 
tection and  the  same  legal  remedies  against  all  infringements  of 
their  rights  as  though  they  were  subjects  of  or  residents  in  the  State 
in  which  the  infringement  may  have  taken  place. 

These  advantages  shall  only  be  reciprocally  guaranteed  to  authors 
and  their  legal  representatives  when  the  work  in  question  is  also 
protected  by  the  laws  of  the  State  where  the  work  was  first  pub- 
lished, and  the  duration  of  protection  in  the  other  coimtry  shall  not 
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exceed  that  which  is  granted  to  authors  and  their  legal  represen- 
tatives  in  the  country  where  the  work  was  first  published. 

Abt.  2. 

The  right  of  translation  forming  part  of  the  copyright,  the  pro- 
tection of  the  right  of  translation  is  assured  under  the  conditions 
laid  down  by  this  Convention.  If  ten  years  after  the  expiry  of  the 
year  in  which  a  work  to  be  protected  in  Her  Majesty's  dominions 
on  the  basis  of  this  Convention  has  appeared,  no  translation  in 
English  has  been  published,  the  right  of  translating  the  work  into 
English  shall  no  longer  within  those  dominions  exclusively  belong 
to  the  author. 

In  the  case  of  a  book  published  in  numbers,  the  aforesaid  period 
of  ten  years  shall  commence  at  the  end  of  the  year  in  which  each 
number  is  published. 

Art.   3. 

Authorized  translations  are  protected  as  original  works.  They 
consequently  enjoy  the  full  protection  granted  by  this  Convention 
against  the  unauthorized  reproduction  of  original  works. 

It  is  understood  that  in  the  case  of  a  work  for  which  the  trans- 
lating right  has  fallen  into  the  public  domain,  the  translator  cannot 
oppose  the  translation  of  the  same  work  by  other  writers. 

AsT.   4. 

The  expression  **  literary  or  artistic  works  "  comprehends  books, 
pamphlets,  and  aU  other  writings ;  dramatic  or  dramatico-musical 
works,  musical  compositions,  with  or  without  words;  works  of 
design,  painting,  sculpture,  and  engraving,  lithographs,  illustra- 
tions, geographical  charts,  plans,  sketches,  and  plastic  works 
relating  to  geography,  topography,  architecture,  or  science,  in 
general;  in  fact,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode 
of  impression  or  reproduction. 

Art.  5. 

In  the  British  Empire,  and  in  the  kingdoms  and  States  repi>e* 
sented  in  the  Austrian  Eeichsrath,  the  enjoyment  of  the  righta 
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secured  by  the  present  Convention  is  subject  only  to  the  accomplish- 
ment of  the  conditions  and  formalities  prescribed  by  the  law  of 
that  State  in  which  the  work  is  first  published ;  and  no  further 
formalities  or  conditions  shall  be  required  in  the  other  country. 

Consequently,  it  shall  not  be  necessary  that  a  work  which  has 
obtained  legal  protection  in  one  country  should  be  registered,  or 
copies  thereof  deposited  in  the  other  country,  in  order  that  the 
remedies  against  mfrihgement  may  be  obtained  which  are  granted 
in  the  other  country  to  works  first  published  there. 

In  the  dominions  of  the  Hungarian  Crown  the  enjoyment  of 
these  rights  is  subject,  however,  to  the  accomplishment  of  the  con- 
ditions and  formalities  prescribed  by  the  Laws  and  Eegulations 
both  of  Great  Britain  and  of  Hungary. 


Abt.   6. 

In  order  that  the  authors  of  works  protected  by  the  present  Con- 
vention shall,  in  the  absence  of  proof  to  the  contrary,  be  considered  < 
as  such,  and  be,  consequently,  admitted  to  institute  proceedings  in 
respect  of  the  infringement  of  copyright  before  the  Courts  of  the 
other  State,  it  will  suffice  that  their  name  be  indicated  on  the  work 
in  the  accustomed  manner. 

The  Tribunals  may,  however,  in  cases  of  doubt,  require  the  pro- 
duction of  such  further  evidence  as  may  be  required  by  the  Laws 
of  the  respective  coimtries. 

For  anonymous  or  pseudonymous  works  the  publisher  whose 
name  is  indicated  on  the  work  is  entitled  to  protect  the  rights 
belonging  to  the  author.  He  is,  without  other  proof,  reputed  the 
legal  representafiive  of  the  anonymous  or  pseudonymous  author, 
until  the  latter  or  his  legal  representative  has  declared  and  proved 
his  rights. 

Art.   7. 

The  provisions  of  the  present  Convention  cannot  in  any  way 
derogate  from  the  right  of  each  of  the  High  Contracting  Parties  to 
control,  or  to  prohibit  by  measures  of  domestic  legislation  or  police, 
the  circulation,  representation,  exhibition,  or  sale  of  any  work  or 
production. 

zz 
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Each  of  the  High  Contracting  Parties  reserves  also  its  right  to 
prohibit  the  importation  into  its  own  territory  of  works  which, 
according  to  its  internal  Laws,  or  to  the  stipulations  of  Treaties  with 
other  States,  are  or  may  be  declared  to  be  illicit  reproductions. 

Art.  8. 

The  provisions  of  the  present  Convention  shall  be  applied  to 
literature  or  artistic  works  produced  prior  to  the  date  of  its  coming 
into  effect,  subject,  however,  to  the  Umitations  prescribed  by  the 
following  Regulations : — 

(a.)  In  the  Austro-Hungarian  Monarchy — 

Copies  completed  before  the  coming  into  force  of  the  present 
Convention,  the  production  of  which  has  been  hitherto  allowed,  can 
also  be  circulated  in  future. 

In  the  same  manner,  appliances  for  the  reproduction  of  works, 
such  as  stereotypes,  wood-blocks,  and  engraved  plates  of  every 
description,  such  as  lithographers'  stones,  if  their  production  has 
not  hitherto  been  prohibited  may  continue  to  be  used  during  a 
period  of  four  years  from  the  coming  into  force  of  the  present 
Convention. 

The  distribution  of  such  copies,  and  the  use  of  the  said  appliances, 
is,  however,  only  permitted  if  an  inventory  of  the  said  copies  and 
appliances  is  taken  by  the  Q-ovemment  in  question,  in  consequence 
of  an  application  of  the  interested  party,  within  three  months  from 
the  coming  into  force  of  the  present  Convention,  and  if  these 
copies  and  appliances  are  marked  with  a  special  stamp. 

Dramatic  and  dramatico-musical  works  or  musical  compositions 
legally  performed  before  the  coming  into  force  of  the  present  Con- 
vention, can  also  be  performed  in  the  future. 

(h,)  In  the  United  Kingdom  of  Great  Britain  and  Ireland — 

The  author  and  publisher  of  any  literary  or  artistic  work  first 
produced  before  the  date  at  which  this  Convention  comes  into 
effect  shall  be  entitled  to  all  legal  remedies  against  infringement ; 
provided  that  where  any  person  has,  before  the  date  of  the  publica- 
tion of  the  Order  in  Council  putting  this  Convention  into  effect, 
lawfully  produced  any  work  in  the  United  Kingdom,  any  rights  or 
interests  arising  from  or  in  connection  with  such  production,  which 
are  subsisting  and  valuable  at  the  said  date,  shall  not  be 
diminished  or  prejudiced. 
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Abt.   9. 

The  provisions  of  the  present  Convention  shall  apply  to  all  the 
Colonies  and  foreign  possessions  of  Her  Britannic  Majesty,  except- 
ing  to  those  hereinafter  named,  that  is  to  say,  except  to— 

India,  Victoria. 

The  Dominion  of  Canada.  Queensland. 

Newfoundland.  Tasmania. 

The  Cape.  South  Australia. 

Natal.  Western  Australia. 

New  South  Wales.  New  Zealand. 

Provided  always  that  the  provisions  of  the  present  Convention 
shall  apply  to  any  of  the  above-named  Colonies  or  foreign  posses- 
sions on  whose  behalf  notice  to  that  effect  shall  have  been  given  by 
Her  Britannic  Majesty's  Eepresentative  at  the  Court  of  His 
Imperial  and  Royal  Apostolic  Majesty  within  two  years  from  the 
date  of  the  exchange  of  ratifications  of  the  present  Convention. 

Art.   10. 

The  present  Convention  shall  remain  in  force  for  ten  years  from 
the  day  on  which  the  ratifications  are  exchanged;  and  in  case 
neither  of  the  two  High  Contracting  Parties  shall  have  given  notice 
twelve  months  before  the  expiration  of  the  said  period  of  ten  years 
of  their  intention  of  terminating  the  present  Convention,  it  shall 
remain  in  force  imtil  the  expiration  of  one  year  from  the  day  on 
which  either  of  the  High  Contracting  Parties  shall  have  given  such 
notice. 

Her  Britannic  Majesty's  Government  shall  also  have  the  right  to 
denounce  the  Convention  in  the  same  manner,  on  behalf  of  any  of 
the  Colonies  or  foreign  possessions  mentioned  in  Article  9,  separately. 

AsT.   11. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
shall  be  exchanged  at  Vienna  as  soon  as  possible.  It  shall  come 
into  effect  ten  days  after  its  publication  in  conformity  with  the 
forms  prescribed  by  the  Laws  of  the  High  Contracting  Parties 
respectively. 
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In  witness  whereof,  the  respective  Plenipotentiaries  have  signed 
this  Convention,  and  have  hereunto  affixed  their  seals. 

Done  at  Vienna,  the  24.th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three. 

(Signed) 
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THE    COPYRIGHT   ACT,    1842.^ 

5  AND  6  VICT.  CAP.  XLV. 

An  Act  to  amend  the  Law  of  Copyright. 

[1*^  July  1842.] 

T/f/HEBEA8  it  is  expedient  to  amend  the  Law  relating  to  Copy- 
right, and  to  afford  greater  Encoura^gemefU  to  the  Production 
of  literary  Works  of  lasting  Benefit  to  the  World* : 

Be  it  enacted  by  the  Queens  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Autho- 

Repeal  of     rUy  of  the  same,  Thai  from  the  passing  of  this  Act  an  Act  passed  in 
'  the  Eighth  Year  of  the  Beign  of  Her  Majesty  Queen  Anne,  intituled 

8  Anne,  *  An  Ad  for  the  EncouragemeTtt  of  Learning,  by  vesting  the  Copies  of 
Printed  Books  in  the  Authors  or  Purchasers  of  such  Copies  during 
the  Times  therein  mentioned ';  ajid  also  an  Act  passed  in  the  Forty- 
first  Year  of  the  Beign  of  His  Majesty  King  George  the  Third, 

41 0.3c.  107.  intituled  'An  Act  for  the  further  Encouragement  of  Learning  in  the 
United  Kingdom  of  Oreat  Britain  and  Ireland,  by  securing  the 
Copies  and  Copyright  of  Printed  Books  to  the  Authors  of, such  Books, 
or  their  Assigns,  for  the  Time  therein  mentioned ';  and  also  an  Act 
passed  in  the  Fifty-fourth   Year  of  the  Beign  of  His  Majesty  King 

MG.Sc.i56.  George  the  Third,  intituled  *An  Act  to  aanend  the  several  Acts  for  the 
Encouragement  of  Learning,  by  securing  the  Copies  and  Copyright 
of  Printed  Books  to  the  Authors  of  such  Books  or  their  Assigns,'  be 
and  the  samie  are  hereby  repealed,  except  so  far  as  the  Continuance  of 
either  of  them  Tnay  be  necessary  for  carrying  on  or  giving  effect  to 
any  Proceedings  at  Law  or  in  Equity  pending  at  the  Time  of  passing 
this  Act,  or  for  enforcing  any  Cause  of  Action  or  Suit,  or  any  Right 
or  Contract,  then  subsisting,^ 

»  Short  Titles  Act,  1896. 

3  licpoaled  by  Statute  Law  ReTision  Act,  1890  (2). 

3  Repealed  by  Statute  Law  Rcviflion  Act,  1874  (2). 
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n.  And  he  it  enacted^  That  *  in  the  Construction  of  this  Act  the  interpretar 
Word  'Book'  shall  be  construed  to  mean  and  include  every 
Volume,  Part  or  Division  of  a  Volume,  Pamphlet,  Sheet  of  Letter- 
press, Sheet  of  Music,  Map,  Chart,  or  Plan  separately  published; 
ihai^  the  Words  'Dramatic  Piece'  shall  be  construed  to  mean  and 
include  every  Tragedy,  Comedy,  Play,  Opera,  Farce,  or  other 
scenic,  musical,  or  dramatic  Entertainment;  thaJb^  the  Word 
'Copyright'  shall  be  construed  to  mean  the  sole  and  exclusive 
Liberty  of  printing  or  otherwise  multiplying  Copies  of  any  Subject 
to  which  the  said  Word  is  herein  applied;  thaJt^  the  Words  'per- 
sonal Eepresentative '  shall  be  construed  to  mean  and  include 
every  Executor,  Administrator,  and  next  of  Kin  entitled  to  Admi- 
nistration; thai^  the  Word  'Assigns'  shall  be  construed  to  mean 
and  include  every  Person  in  whom  the  Interest  of  an  Author  in 
Copyright  shall  be  vested,  whether  derived  from  such  Author 
before  or  after  the  Publication  of  any  Book,  axid  whether  acquired 
by  Sale,  Gift,  Bequest,  or  by  Operation  of  Law,  or  otherwise; 
thcd^  the  Words  *  British  Dominions*  shall  be  construed  to  mean 
and  include  all  Parts  of  the  United  Kingdom  of  Cheat  Britain 
and  Ireland^  the  Islands  of  Jersey  and  Ouemsey,  all  Parts  of  the 
East  and  West  Indies,  and  all  the  Colonies,  Settlements,  and 
Possessions  of  the  Crown  which  now  are  or  hereafter  may  be 
acquired;  and  thai^  whenever  in  this  Act,  in  describing  any 
Person,  Matter,  or  Thing,  the  Word  importing  the  Singular 
Number  or  the  Masculine  Glender  only  is  used,  the  same  shall  be 
understood  to  include  and  to  be  applied  to  several  Persons  as  well 
as  one  Person,  and  Females  as  well  as  Males,  and  several  Matters 
or  Things  as  well  as  one  Matter  or  Thing,  respectively,  unless 
there  shall  be  something  in  the  Subject  or  Context  repugnant  to 
such  Construction. 

m.  And  he  it  enactedy  That^  the  Copyright  in  every  Book  which  Endonuice 
shall  after  the  passing  of  this  Act  be  published  in  the  Lifetime  of  Cop^M  in 
its  Author  shall  endure  for  the  Natural  Life  of  such  Author,  and  ^^^to 
for  the  further  Term  of  Seven  Tears,  commencing  at  the  Time  of  to  Se^S?* 
his  Death,  and  shall  be  the  Property  of  such  Author  ^and  his^tiiOTf^* 
Assigns :  Provided  always,  that  if  the  said  Term  of  Seven  Years 
shall  expire  before  the  End  of  Forty-two  Years  from  the  first 

1  Bepealed  by  Statute  Law  Bevision  Act,  1888  (2). 
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Publication  of  such  Book,  the  Copyright  shall  in  that  Case  endure 
if  pabiished  for  such  Period  of  Forty-two  Years;  and  that^  the  Copyright  in 
Author's  every  Book  which  shaU  be  published  after  the  Death  of  its  Author 
shall  endure  for  the  Term  of  Forty-two  Years  from  the  first 
Publication  thereof,  and  shall  be  the  Property  of  the  Proprietor 
of  the  Author's  Manuscript  from  which  such  Book  shall  be  first 
published,  and  his  Assigns. 

In  Cam  of  lY.  And  whereos  U  is  just  to  extend  the  Benefits  of  ^is  Act 
Cop^i^  to  Atdhors  of  Books  published  before  the  passing  thereof,  and 
be  extended,  in  which  Copyright  stiM  subsists;  be  it  enacted,  Thai*  the 
i?^AUbe-  Copyright  which  at  the  Time  of  passing  this  Act  shall  subsist 
A^f^eTforin  any  Book  theretofore  published  (except  as  herein-after 
dOTatiao^"  mentioned)  shall  be  extended  and  endure  for  the  full  Term 
i^natarai  pj-Qvidod  by  this  Act  in  Cases  of  Books  thereafter  published,  and 
^5^^'  shall  be  the  Property  of  the  Person  who  at  the  Time  of  passing  of 
S^^at'tt?  *^^^  -^^^  ^^^  ^  *^®  Proprietor  of  such  Copyright:  Provided 
^^^  always,  that  in  aU  Cases  in  which  such  Copyright  shall  belong  in 
tSem ItT*  ^^^"^^  ^^  ^  P*^  ^  ^  Publisher  or  other  Person  who  shall  have 
Eactenai<m    acquired  it  for  other  Consideration  than  that  of  natural  Love  and 

be  agreed  to 

between  the  Affection,  such  Copyright  shall  not  be  extended  by  this  Act,  but 

I*ropnetor  *  •     *^  •^ 

and  the        shall  endure  for  the  Term  which  shall  subsist  therein  at  the  Time 

Author. 

of  passing  of  this  Act,  and  no  longer,  unless  the  Author  of  such 
Book,  if  he  shall  be  living,  or  the  personal  Bepresentative  of  such 
Author,  if  he  shall  be  dead,  and  the  Proprietor  of  such  Copyright, 
shall,  before  the  Expiration  of  such  Term,  consent  and  agree  to 
accept  the  Benefits  of  this  Act  in  respect  of  such  Book,  and  shall 
cause  a  Minute  of  such  Consent  in  the  Form  in  that  Behalf  given 
in  the  Schedule  to  this  Act  annexed  to  be  entered  in  the  Book  of 
Begistry  herein-after  directed  to  be  kept,  in  which  Case  such  Copy- 
right shall  endure  for  the  full  Term  by  this  Act  provided  in  Cases 
of  Books  to  be  published  after  the  passing  of  this  Act,  and  shall 
be  the  Property  of  such  Person  or  Persons  as  in  such  Minute  shall 
be  expressed. 

Judicial  Y.  And  whereos  it  is  expedient  to  provide  against  the  Suppression 

o?S?Rivy  of  Books  of  Importance  to  the  Public;  be  U  enacted.  Thai*  it  shall 
gJS^tS'y  be  lawful  for  the  Judicial  Committee  of  Her  Majesty's  Privy 

1  Repealed  by  Statute  Law  Beviaion  Act,  1888  (2). 
'  Repealed  by  Statute  Law  Revisioii  Act,  1800  (2). 
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Council,  on  Complaint  made  to  them  that  the  Proprietor  of  the  Repabiica^ 
Copyright  in  any  Book  after  the  Death  of  its  Author  has  refused  booIcb  which 
to  republish  or  to  allow  the  Eepublication  of  the  same,  and  that  by  mfetor  i^ 
reason  of  such  Befusal  such  Book  may  be  withheld  from  the  Public,  puuii^iSrter 
to  grant  a  Licence  to  such  Complainant  to  publish  such  Book,  in  Author!'  ^^ 
such  Manner  and  subject  to  such  Conditions  as  they  may  think  fit, 
and  that^  it  shall  be  lawful  for  such  Complainant  to  publish  such 
Book  according  to  such  Licence. 

VI.  And  he  U  enacted^  That^  a  printed  Copy  of  the  whole  of  every  copies  of 
Book  which  shall  be  published  after  the  passing  of  this  Act,  to-  Uahed  after 
gether  with  all  Maps,  Prints,  or  other  Engravings  belonging  thereto,  of^^^c^ 
finished  and  coloured  in  the  same  Manner  as  the  best  Copies  of  the  robseqnent 
same  shall  be  published,  and  also  of  any  second  or  subsequent  w^^^ 
Edition  which  shall  be  so  published  with  any  Additions  or  Altera-  ta^^m 
tions,  whether  the  same  shall  be  in  Letter  Press,  or  in  the  Maps,  b^^ 
Prints,  or  other  Engravings  belonging  thereto,  and  whether  the  first  ^'»^'™- 
Edition  to  such  Book  shall  have  been  published  before  or  after  the 
passing  of  this  Act,  and  also  of  any  second  or  subsequent  Edition  of 
every  Book  of  which  the  first  or  some  preceding  Edition  shall  not 
have  been  delivered  for  the  Use  of  the  British  Museum^  bound, 
sewed,  or  stitched  together,  and  upon  the  best  Paper  on  which  the 
same  shall  be  printed,  shall,  within  One  Calendar  Month  after  the 
Day  on  which  any  such  Book  shall  first  be  sold,  published,  or  offered 
for  Sale  within  the  Bills  of  Mortality,  or  within  Three  Calendar 
Months  if  the  same  shall  first  be  sold,  published,  or  offered  for 
Sale  in  any  other  Part  of  the  United  Kingdom,  or  within  Twelve 
Calendar  Months  after  the  same  shall  first  be  sold,  published,  or 
offered  for  Sale  in  any  other  Part  of  the  British  Dominions,  be 
delivered,  on  Behalf  of  the  Publisher  thereof,  at  the  British  Museum, 

Vn.  And  he  it  enacted^  Thai*  every  Copy  of  any  Book  which  Mode  of  de- 
imder  the  Provisions  of  this  Act  ought  to  be  delivered  as  aforesaid  tiwB%ah 
shall  be  delivered  at  the  British  Musewm  between  the  Hours  of  Ten  ^'"*'™* 
in  the  Forenoon  and  Four  in  the  Afternoon  on  any  Day  except 
8unday,  Ash  Wednesday,  Good  Friday,  and  Christmas  Day,  to  one 
of  the  Officers  of  the  said  Museiun,  or  to  some  Person  authorized 
by  the  Trustees  of  the  said  Museum  to  receive  the  same,  and  such 

1  Bepealed  by  Statute  Law  ReTJsion  Act,  1890  (2). 
'  Bepealed  by  Statute  Law  Berision  Act,  1888  (2). 
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Officer  or  other  Person  receiving  sucli  Copy  is  liereby  required  to 
give  a  Receipt  in  Writing  for  the  Same,  and  such  Delivery  shall  to 
all  Intents  and  Purposes  be  deemed  to  be  good  and  sufficient  Deliveiy 
under  the  Provisions  of  this  Act. 

A  Copy  of         ViJJL.  And  he  U  enacted^  Thai  ^  a  Copy  of  the  whole  of  every  Book, 
tobedeH-     and  of  any  second  or  subsequent  Edition  of  every  Book  containing 
aMoiitt[      Additions  and  Alterations,  together  with  all  Maps  and  Prints 
mand  to  the  belonging  thereto,  which  after  the  passing  of  this  Act  shaJl  be  pub- 
steti^CT^^  lished,  shall,  on  Demand  thereof  in  Writing,  left  at  the  Plai^  of 
^*^?Xi-   Abode  of  the  Publisher  thereof  at  any  Time  within  Twelve  Months 
]U^^^.    next  after  the  Publication  thereof,  under  the  Hand  of  the  Officer  of 
S  oSS^^  the  Company  of  Stationers  who  shall  from  Time  to  Time  be  ap- 
SbraJT^t    poi^*®^  ^y  ^^  said  Company  for  the  Purposes  of  this  Act,  or  under 
STfIS^^  the  Hand  of  any  other  Person  thereto  authorized  by  the  Persons  or 
o'/A^vo-      Bodies  Politic  and  Corporate,  Proprietors  and  Managers  of  the 
^SS^'f   I'i^^^^^  following,  {videlicet)  y  the  Bodleian  Library  at  (hford^  the 
Trinity        Public  Library  at  Cambridge^  the  Library  of  the  Faculty  of  Ad- 
Dubiinl       vocates  at  Edinbu/rgh,  the  Library  of  the  College  of  the  Holy  and 
Undivided  Trinity  of  Queen  Elizaheth  near  Dublin,  be  delivered, 
upon  the  Paper  on  which  the  largest  Number  of  Copies  of  such  Book 
or  Edition  shall  be  printed  for  Sale,  in  the  like  Condition  as  the 
Copies  prepared  for  Sale,  by  the  Publisher  thereof  respectively, 
within  One  Month  after  Demand  made  thereof  in  Writing  as  afore- 
said, to  the  said  Officer  of  the  said  Company  of  Stationers  for  the 
Time  being,  which  Copies  the  said  Officer  shall  and  he  is  hereby  re- 
quired to  receive  at  the  Hall  of  the  said  Company,  for  the  Use  of  the 
Library  for  which  such  Demand  shall  be  made  within  such  Twelve 
Months  as  aforesaid ;  and  the  said  Officer  is  hereby  required  to 
give  a  Eeceipt  in  Writing  for  the  same,  and  within  One  Month  after 
any  such  Book  shall  be  so  delivered  to  him  as  aforesaid  to  deliver 
the  same  for  the  Use  of  such  Library. 

Publishers        IX.  Provided  also,  and  be  it  enacted,^  That  if  any  Publisher  shall 

may  deliver 

the  Copies  be  desirous  of  delivering  the  Copy  of  such  Book  as  shall  be  demanded 
libraries,  on  behalf  of  any  of  the  said  Libraries  at  such  Library,  it  shall  be 
at  the  lawful  f or  him  to  deliver  the  same  at  such  Library,  free  of  Expense, 
Company,  to  such  Librarian  or  other  Person  authorized  to  receive  the  same 
(who  is  hereby  required  in  such  Case  to  receive  and  give  a  Beceipt 

^  Repealed  by  Statute  Law  Kevision  Act,  1888  (2). 
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in  Writing  for  the  same),  and  such  Delivery  shall  to  all  Intents  and 
Purposes  of  this  Act  be  held  as  equivalent  to  a  Delivery  to  the  said 
Officers  of  the  Stationers  Company. 

X.  And  he  it  enacted.  That  *  if  any  Publisher  of  any  such  Book,  or  gg*%  t^ 
of  any  second  or  subsequent  Edition  of  any  such  Book,  shall  neglect  deUvenng 
to  deliver  the  same,  pursuant  to  this  Act,  he  shall  for  every  such  the  uw  of 
Default  forfeit,  besides  the  Value  of  such  Copy  of  such  Book  or  bmrtm. 
Edition  which  he  ought  to  have  delivered,  a  Sum  not  exceeding  Five 
Pounds,  to  be  recovered  by  the  Librarian  or  other  Officer  (properly 
authorized)  of  the  Library  for  the  Use  whereof  such  Copy  should 

have  been  delivered,  in  a  summary  Way,  on  Conviction  before  Two 
Justices  of  the  Peace  for  the  Coimty  or  Place  where  the  Publisher 
making  default  shall  reside,  or  by  Action  of  Debt  or  other  Proceeding 
of  the  like  Nature,  at  the  Suit  of  such  Librarian  or  other  Officer,  in 
any  Court  of  Eecord  in  the  United  Kingdom,  in  which  Action,  if  the 
Plaintiff  shall  obtain  a  Verdict,  he  shall  recover  his  Costs  reasonably 
incurred,  to  be  taxed  as  between  Attorney  and  Client. 

XI.  And  he  it  enacted,  That^  a  Book  of  Registry,  wherein  may  be  Book  of 
registered,  as  herein-after  enacted,  the  Proprietorship  in  the  Copyright  bekept  at 
of  Books,  and  Assignments  thereof,  and  in  Dramatic  and  Musical  HaiL 
Pieces,  whether  in  Manuscript  or  otherwise,  and  Licences  affecting 

such  Copyright,  shall  be  kept  at  the  Hall  of  the  Stationers  Company, 
by  the  Officer  appointed  by  the  said  Company  for  the  Purposes  of 
this  Act,  and  shall  at  all  convenient  Times  be  open  to  the  Inspection 
of  any  Person,  on  Payment  of  One  Shilling  for  every  Entry  which 
shall  be  searched  for  or  inspected  in  the  said  Book ;  and  thai^  such 
Officer  shall,  whenever  thereunto  reasonably  required,  give  a  Copy 
of  any  Entry  in  such  Book,  certified  under  his  Hand,  and  impressed 
with  the  Stamp  of  the  said  Company,  to  be  provided  by  them  for  that 
Purpose,  and  which  they  are  hereby  required  to  provide,  to  any 
Person  requiring  the  same,  on  payment  to  him  of  the  Sum  of  Five 
Shillings;  and  such  Copies  so  certified  and  impressed  shall  be 
received  in  Evidence  in  all  Courts,  and  in  all  summary  Proceedings, 
and  shall  be  prima  facie  Proof  of  the  Proprietorship  or  Assignment 
of  Copyright  or  Licence  as  therein  expressed,  but  subject  to  be 
rebutted  by  other  Evidence,  and  in  the  Case  of  Dramatic  or  Musical 

1  Bepealed  by  Statute  Law  Revision  Act,  1888  (2). 
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Pieces  shall  be  prima  facie  Proof  of  the  Eight  of  Bepresentation  or 
Performance,  subject  to  be  rebutted  as  aforesaid. 

Maidn^^      XII.  And  he  it  enacted,  Thai^  if  any  Person  shall  wilfully  make 

Book  of       or  cause  to  be  made  any  false  Entry  in  the  Registry  Book  of  the 

MiB-     '      Stationers  Company,  or  shall  wilfully  produce  or  cause  to  be  tendered 

in  Eyidence  any  Paper  falsely  purporting  to  be  a  Copy  of  any  Entry 

in  the  said  Book,  he  shall  be  guilty  of  an  indictable  Misdemeanor^ 

and  shall  be  punished  accordingly. 

Entries  of  XIII.  And  he  it  enacted.  That  after  the  passing  of  this  Act^  it 
may  be  made  shall  be  lawful  for  the  Proprietor  of  Copyright  in  any  Book  hereto- 
of  Registry,  f oie  published,  or  in  any  Book  hereafter  to  be  published,  to  make 
Entry  in  the  Begistry  Book  of  the  Stationers  Company  of  the  Title 
of  such  Book,  the  Time  of  the  first  Publication  thereof,  the  Name 
and  Place  of  Abode  of  the  Publisher  thereof,  and  the  Name  and 
Place  of  Abode  of  the  Proprietor  of  the  Copyright  of  the  said  Book 
or  of  any  Portion  of  such  Copyright  in  the  Form  in  that  Behalf  given 
in  the  Schedule  to  this  Act  annexed,  upon  Payment  of  the  Sum  of 
Five  Shillings  to  the  Officer  of  the  said  Company ;  and  that  ^  it  shall 
be  lawful  for  every  such  Begistered  Proprietor  to  assign  his  Interest, 
or  any  Portion  of  his  Interest  therein,  by  making  Entiy  in  the  said 
Book  of  Registry  of  such  Assignment,  and  of  the  Name  and  Place 
of  Abode  of  the  Assignee  thereof,  in  the  Form  given  in  that  Behalf 
in  the  said  Schedule,  on  Payment  of  the  like  Sum;  and  such 
Assignment  so  entered  shall  be  effectual  in  Law  to  all  Intents  and 
Purposes  whatsoever,  without  being  subject  to  any  Stamp  or  Duty, 
and  shall  be  of  the  same  Force  and  Effect  as  if  such  Assignment  had 
been  made  by  Deed. 

Porsonfl 

oggiiejodby      XIV.  And  he  U  enacted,  ThaJt^  if  any  Person  shall  deem  himself 

any  Entry  in  ^  tf 

the  Book  of  aggrieved  by  any  Entry  made  under  colour  of  this  Act  in  the  said 
may  apply    Book  of  Eegistrv,  it  shall  be  lawful  for  such  Person  to  apply  by 

to  a  Court  of  o         .^  ».  m.  ^       ,/ 

Law  in  Motiou  to  the  Court  of  Queen's  Bench,  Court  of  Common  Fleas, 

Judge  in  or  Court  of  Exchequer,  in  Term  Time,  or  to  apply  hy  Summons  to 

who  may  any  Judge  of  either  of  su^ch  Courts  in  Vacation,*  for  an  Order  that  such 

En^'^to  be  Entry  may  be  expunged  or  varied ;  and  that  *  upon  any  such  Applica- 

expmglk.  tion  hy  Motion  or  Summons  to  either  of  the  said  Courts,  or  to  a  Judge  as 

^  Repealed  by  Statute  Law  Revision  Act,  1888  (2). 
2  Repealed  by  Statute  Law  Revision  Act,  1893. 
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aforesaid,  such  Court  or  Judge  ^  shall  make  such  Order  for  expunging, 
varying,  or  confirming  such  Entry,  either  with  or  without  Costs,  as 
to  such  Court  or  Judge^  shall  seem  just ;  and  the  Officer  appointed 
by  the  Stationers  Company  for  the  Purposes  of  this  Act,  shall,  on 
the  Production  to  him  of  any  such  Order  for  expunging  or  varying 
any  such  Entry,  expunge  or  vary  the  same  according  to  the  Bequi- 
sitions  of  such  Order. 

XV.  And  he  it  enacted,  Thai*  if  any  Person  shall,  in  any  Part  of  Remedy  for 

.  tJ*®  Kracy 

the  British  Dominions,  after  the  passing  of  this  Act^  print  or  cause  ^^^  "y 
to  be  printed,  either  for  Sale  or  Exportation,  any  Book  in  which  the  caae. 
there  shall  be  subsisting  Copyright,  without  the  Consent  in  Writing 
of  the  Proprietor  thereof,  or  shall  import  for  Sale  or  Hire  any  such 
Book  so  having  been  unlawfully  printed  from  Parts  beyond  the 
Sea,  or  knowing  such  Book  to  have  been  so  unlawfully  printed  or 
imported,  shall  sell,  publish,  or  expose  to  Sale  or  Hire,  or  cause  to 
be  sold,  published,  or  exposed  to  Sale  or  Hire,  or  shall  have  in  his 
Possession,  for  Sale  or  Hire,  any  such  Book  so  unlawfully  printed 
or  imported,  without  such  Consent  as  aforesaid,  such  Offender 
shall  be  liable  to  a  special  Action  on  the  Case  at  the  Suit  of  the 
Proprietor  of  such  Copyright,  to  be  brought  in  any  Court  of  Record 
in  that  Part  of  the  British  Dominions  in  which  the  Offence  shall 
be  committed :  Provided  always,  that  in  8eotUmd  such  Offender 
shall  be  liable  to  an  Action  in  the  Court  of  Session  in  Scotland,  which 
shall  and  may  be  brought  and  prosecuted  in  the  same  Manner  in 
which  any  other  Action  of  Damages  to  the  like  Amount  may  be 
brought  and  prosecuted  there. 

XYI.  And  he  U  enacted.  Thai  after  the  passing  of  this  Act*  in  any  P^'l^^ 
Action  brought  within  the  British  Dominions  against  any  Person  the  Defen- 

,      ,  •  dant  to  give 

for  printing  any  such  Book  for  Sale,  Hire,  or  Exportation,  or  for  Kotice  of 

f         "*0        J  '         ,    '  ^  '  theObjeo- 

importing,  selling,  publishing,  or  exposmg  to  Sale  or  Hire,  ortionBtothe 
causing  to  be  imported,  sold,  published,  or  exposed  to  Sale  or  Hire,  Titie  on  ' 
any  such  Book,  the  Defendant,  on  pleading  thereto,  shall  give  to  m«^  to 
the  Plaintiff  a  Notice  in  Writing  of  any  Objections  on  which  he  ^^' 
means  to  rely  on  the  Trial  of  such  Action ;  and  if  the  Nature  of 
his  Defence  be,  that  the  Plaintiff   in  such  Action  was  not  the 
Author  or  first  Publisher  of  the  Book  in  which  he  shall  by  such 

*  Repealed  by  Statute  Law  Revision  Act,  1893. 
'  Repealed  by  Statute  LawReyiaion  Act,  1888  (2). 
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Action  claim  Copyright,  or  is  not  the  Proprietor  of  the  Copyright 
therein,  or  that  some  other  Person  than  the  Plaintiff  was  the 
Author  or  first  Publisher  of  such  Book,  or  is  the  Proprietor  of  the 
Copyright  therein,  then  the  Defendant  shall  specify  in  such  Notice 
the  Name  of  the  Person  who  he  alleges  to  have  been  the  Author 
or  first  Publisher  of  such  Book,  or  the  Proprietor  of  the  Copyright 
therein,  together  with  the  Title  of  such  Book,  and  the  Time  when 
and  the  Place  where  such  Book  was  first  published,  otherwise  the 
Defendant  in  such  Action  shall  not  at  the  Trial  or  Hearing  of  such 
Action  be  allowed  to  give  any  Evidence  that  the  Plaintiff  in  such 
Action  was  not  the  Author  or  first  Publisher  of  the  Book  in  which 
he  claims  such  Copyright  as  aforesaid,  or  that  he  was  not  the 
Proprietor  of  the  Copyright  therein ;  and  at  such  Trial  or  Hearing 
no  other  Objection  shall  be  allowed  to  be  made  on  behalf  of  such 
Defendant  than  the  Objections  stated  in  such  Notice,  or  that  any 
other  Person  was  the  Author  or  first  Publisher  of  such  Book,  or 
the  Proprietor  of  the  Copyright  therein,  than  the  Person  specified 
in  such  Notice,  or  give  in  Evidence  in  support  of  his  Defence  any 
other  Book  than  one  substantiaUy  corresponding  in  Title,  Time, 
and  Place  of  Publication  with  the  Title,  Time,  and  Place  specified 
in  such  Notice. 


No  Person 
except  tile 
Proprietor, 
&c.  shall 
import  into 
the  British 
Dominions 
for  Sale  or 
Hire  any 
Book  first 
composed, 
&c.  within 
the  United 
Kingdom, 
end  reprint- 
ed elsewhere 
under 
Penalty  of 
Forfeiture 
thereof,  and 
also  of  10/. 
and  Double 
the  Value. 


Books  mav 
be  seised  oy 
Officers  of 


XVn.  And  he  it  enacted.  That  after  the  passing  of  this  Aci^  it 
shall  not  be  lawful  for  any  Person,  not  being  the  Proprietor  of  the 
Copyright,  or  some  Person  authorized  by  him,  to  import  into  any 
Part  of  the  TJnited  Kingdom,  or  into  any  other  Part  of  the  BriHsh 
Dominions,  for  Sale  or  Hire,  any  printed  Book  first  composed  or 
written  or  printed  and  published  in  any  Part  of  the  said  TJnited 
Kingdom,  wherein  there  shall  be  Copyright,  and  reprinted  in  any 
Country  or  Place  whatsoever  out  of  the  British  Dominions ;  and 
if  any  Person,  not  being  such  Proprietor  or  Person  authorized  as 
aforesaid,  shall  import  or  bring,  or  cause  to  be  imported  or 
brought,  for  Sale  or  Hire,  any  such  printed  Book,  into  any  Part 
of  the  British  Dominions,  contrary  to  the  true  Intent  and  Meaning 
of  this  Act,  or  shall  knowingly  sell,  publish,  or  expose  to  Sale  or 
let  to  Hire,  or  have  in  his  Possession  for  Sale  or  Hire,  any  such 
Book,  then  every  such  Book  shall  be  forfeited,  and  shall  be  seized 
by  any  Officer  of   Customs   or  Excise,   and  the  same  shall  be 


Bepealed  by  Statute  Law  Bavision  Act,  188S  (2). 
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destroyed  by  such  Officer ;  and  every  Person  so  offending,  being  custonw  <» 
duly  convicted  thereof  before  Two  Justices  of  the  Peace  for  the 
County  or  Place  in  which  such  Book  shall  be  found,  shall  also  for 
every  such  Offence  forfeit  the  Sum  of  Ten  Pounds,  and  Double  the 
Value  of  every  Copy  of  such  Book  which  he  shall  so  import  or 
cause  to  be  imported  into  any  Part  of  the  British  Dominions,  or 
shall  knowingly  sell,  publish,  or  expose  to  Sale  or  let  to  Hire,  or 
shall  cause  to  be  sold,  published,  or  exposed  to  Sale  or  let  to  Hire, 
or  shall  have  in  his  Possession  for  Sale  or  Hire,  contrary  to  the  true 
Intent  and  Meaning  of  this  Act,  Five  Pounds  to  the  Use  of  such 
Officer  of  Customs  or  Excise,  and  the  Eemainder  of  the  Penalty 
to  the  Use  of  the  Proprietor  of  the  Copyright  in  such  Book. 

XVILL.  And  he  it  enacted^  Thai^  when  any  Publisher  or  other  As  to  th«  , 

''  Copyright  in 

Person  shall,  before  or  at  the  Time  of  the  passing  of  this  Act,  have  Enc^cio- 
projected,  conducted,  and  carried  on,  or  shall  hereafter  project,  i^^caia, 

1i      ^  :i  1^      XI       Tk_        .   X  i.  T^  1  ,.      and  Works 

conduct,  and  carry  on,  or  be  the  Proprietor  of  any  Encyclopeedia,  pubUshed 
Eeview,  Magazine,  Periodical  Work,  or  Work  published  in  a  Series  iL^m% 
of  Books  or  Parts,  or  any  Book  whatsoever,  and  shall  have  employed  ****^"'* 
or  shall  employ  any  Persons  to  compose  the  same,  or  any  Volumes, 
Parts,  Essays,  Articles,  or  Portions  thereof,  for  Publication  in  or  as 
Part  of  the  same,  and  such  Work,  Volumes,  Parts,  Essays,  Articles, 
or  Portions  shall  have  been  or  shall  hereafter  be  composed  under 
such  Employment,  on  the  Terms  that  the  Copyright  therein  shall 
belong  to  such  Proprietor,  Projector,  Publisher,  or  Conductor,  and 
paid  for  by  such  Proprietor,  Projector,  Publisher,  or  Conductor,  the 
Copyright  in  every  such  Encyclopsedia,  Review,  Magazine,  Periodical 
Work,  and  Work  published  in  a  Series  of  Books  or  Parts,  and  in 
every  Volume,  Part,  Essay,  Article,  and  Portion  so  composed,  and 
paid  for,  shall  be  the  Property  of  such  Proprietor,  Projector, 
Publisher,  or  other  Conductor,  who  shall  enjoy  the  same  Eights  as 
if  he  were  the  actual  Author  thereof,  and  shall  have  such  Term  of 
Copyright  therein  as  is  given  to  the  Authors  of  Books  by  this  Act ; 
except  only  that  in  the  case  of  Essays,  Articles,  or  Portions  forming 
Part  of  and  first  published  in  Reviews,  Magazines,  or  other  Periodical 
Works  of  a  like  Nature,  after  the  Term  of  Twenty-eight  Years  from 
the  first  Publication  thereof  respectively  the  Bight  of  publishing  the 
same  in  a  separate  Form  shall  revert  to  the  Author  for  the  Remainder 
of  the  Term  given  by  this  Act :  Provided  always,  that  during  the 

^  Bepealed  by  Statute  Law  Bevision  Act,  1888  (2). 
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Term    of    Twenty-eight   Years   the   said   Proprietor,   Projector, 

Publisher,  or  Conductor  shall  not  publish  any  such  Essay,  Article,  or 

Portion  separately  or  singly  without  the  Consent  previously  obtained 

A^^ '"    ^^  ^®  Author  thereof,  or  his  Assigns :  Provided  also,  that  nothing 

▼i»o  i>aj«     herein  contained  shall  alter  or  affect  the  Bight  of  any  Person  who 

Right  of       shall  have  been  or  who  shall  be  so  employed  as  aforesaid  to  publish 

thdr  any  such  his  Composition  in  a  separate  Form,  who  by  any  Contract, 

separate       express  or  impUed,  may  have  reserved  or  may  hereafter  reserve  to 

himself  such  Right ;  but  every  Author  reserving,  retaining,  or  having 

such  Bight  shall  be  entitled  to  the  Copyright  in  such  Composition 

when  published  in  a  separate  Form,  according  to  this  Act,  without 

prejudice  to  the. Bight  of  such  Proprietor,  Projector,  Publisher,  or 

Conductor  as  aforesaid. 

PrwMietore       XIX.  And  he  it  enacted,  That^  the  Proprietor  of  the  Copyright  in 

pedias^        any  EncyclopsBdia,  Beview,  Magazine,  Periodical  Work,  or  other 

and  Works    Work  pubUshod  in  a  Series  of  Books  or  Parts,  shall  be  entitled  to  all 

a^series  may  the  Benefits  of  the  Begistration  at  Stationers  Hall  under  this  Act, 

enter  at  once  ^^  entering  in  the  said  Book  of  Begistry  the  Title  of  such  Encyclo- 

H!u,**Md     p»clia,  Beview,  Periodical  Work,  or  other  Work  published  in  a  Series 

^v'^e       o^  Books  or  Parts,  the  Time  of  the  first  Publication  of  the  First 

^^g^     Volume,  Number,  or  Part  thereof,  or  of  the  first  Number  or  Volume 

Se*whoie.     ^^*  pubHshed  after  the  passing  of  this  Act  in  any  such  work  which 

shall  have  been  published  heretofore,  and  the  Name  and  Place  of 

Abode  of  the  Proprietor  thereof,  and  of  the  Publisher  thereof,  when 

such  Publisher  shall  not  also  be  the  Proprietor  thereof. 

iiie  Pro-  XX.  And  whereas  an  Act  was  passed  in  the  Third  Year  of  the  Rdgn 

3  &  4  w.  4.  of  His  late  Majesty ,  to  amend  the  Law  relating  to  Dramatic  Literary 
extended  to  Property,  and  it  is  expedient  to  extend  the  Term  of  the  sole  Liberty, 
cSiSk)-  of  representing  BramaJtic  Pieces  given  hy  that  Act  to  the  fuU  Tme 
Sw^Ttomrf  ^  ^^**  -^^^  provided  for  the  Continuance  of  Copyright :  And  whereas 
^pr^lded  ^  ^  expedient  to  extend  to  Musical  Compositions  the  Benefits  of 
ijpitedto*'  ^^  ^^*  ^"^  ^^  ^f  ^**«  ^^^'>  ^«  ^  therefore  enacted,  Thai^  the 
^e  liberty  i>rovisions  of  the  said  Act  of  His  late  Majesty,  and  of  this  Act, 
wppMrating  g]iaJl  apply  to  Musical  Compositions,  and  that^  the  sole  Liberty  of 
mSSoo*^  representing  or  performing,  or  causing  or  permitting  to  be  repre- 
compod-      sented  or  performed,  any  Dramatic  Piece  or  Musical  Composition, 

^  Repealed  by  Statute  Law  ReviBion  Act,  1888  (2). 
'  Repealed  by  Statute  Law  Revision  Act,  1890  (2), 
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shall  endure  and  be  the  Property  of  the  Author  thereof,  and  hie 
Assigns,  for  the  Term  in  this  Act  provided  for  the  Duration  of 
Copyright  in  Books ;  and  the  Provisions  herein-bef ore  enacted  in 
respect  of  the  Property  of  such  Copyright,  and  of  registering  the 
same,  shall  apply  to  the  Liberty  of  representing  or  performing  any 
Dramatic  Piece  or  Musical  Composition,  as  if  the  same  were  herein 
expressly  re-enacted  and  applied  thereto,  save  and  except  that  the 
first  public  Representation  or  Performance  of  any  Dramatic  Piece  or 
Musical  Composition  shall  be  deemed  equivalent,  in  the  Construction 
of  this  Act,  to  the  first  Publication  of  any  Book  :  Provided  always, 
that  in  case  of  any  Dramatic  Piece  or  Musical  Composition  in 
Manuscript,  it  shaJl  be  sufficient  for  the  Person  having  the  sole 
Liberty  of  representing  or  performing,  or  causing  to  be  represented 
or  performed  the  same,  to  register  only  the  Title  thereof,  the  Name 
and  Place  of  Abode  of  the  Author  or  Composer  thereof,  the  Name 
and  Place  of  Abode  of  the  Proprietor  thereof,  and  the  Time  and 
Place  of  its  first  Bepresentation  or  Performance. 

XXI.  And  he  it  enacted^  ThcU^  the  Person  who  shall  at  any  Time  Tm^eum 
have  the   sole  Liberty  of  representing  such  Dramatic  Piece  orBramatiG 
Musical  Composition  shall  have  and  enjoy  the  Semedies  given  and  tioiu  shau 
provided  in  the  said  Act  of  the  Third  and  Fourth  Years  of  the  Bomedies 
Beign  of  BQs  late  Majesty  King  WiUiam  the  Fourth,  passed  to  f&4v^.4. 
amend  the  Laws  relating  to  Dramatic  Literary  Property,  during  ^  ^*' 
the  whole  of  his  Literest  therein,  as  fully  as  if  the  same  were  re- 
enacted  in  this  Act. 

XXII.  And  he  it  enacted,  That^  no  Assignment  of  the  Copyright  Asdgnment 
of  any  Book  consisting  of  or  containing  a  Dramatic  Piece  or  of  a  Dram- 
Musical  Composition  shall  be  holden  to  convey  to  the  Assignee  the  not  to 
Bight  of  representing   or  performing  such  Dramatic  Piece  or^htof 
Musical  Composition,  unless  W  Entry  in  the  said  Begistry  Book  uot!**^**^ 
shall  be  made  of  such  Assignment,  wherein  shall  be  expressed  the 
Intention  of  the  Parties  that  such  Bight  should  pass  by  such 
Assignment. 

XXIII.  And  he  it  enacted.  That  *  all  Copies  of  any  Book  wherein  ^^^ 
there  shall  be  Copyright,  and  of  which  Entry  shall  have  been  made  Sj^^^ 
in  the  said  Begistry  Book,  and  which  shall  have  been  unlawfully 

^  Bepealed  by  Siatate  Law  Revision  Act,  1888  (2). 

AAA 


722 


ENGLISH  STATUTES. 


COTyiight, 
and  may  be 
recovered 
by  Action. 


to?  ^tf**"  P™^^  ^^  imported  without  the  Consent  of  the  registered  Pro- 
prietor of  such  Copyright,  in  Writing,  under  his  Hand  first  ob- 
tained, shall  be  deemed  to  be  the  Property  of  the  Proprietor  of  such 
Copyright,  and  who  shall  be  registered  as  such,  and  such  registered 
Proprietor  shall,  after  Demand  thereof  in  Writing,  be  entitled  to 
sue  for  and  recover  the  same,  or  Damages  for  the  Detention  thereof, 
in  an  Action  of  Detinue,  from  any  Party  who  shall  detain  the 
same,  or  to  sue  for  and  recover  Damages  for  the  Conyersion  thereof 
in  an  Action  of  Trover. 


No  Pro- 
prietor of 
Copyright 

flfwinmpiH/'Jiii  p 

after  thifl 
ActahiOl 
true  ot  pro- 
coed  for  any 
Infringe- 
ment before 


Entry  in  the 
Book  of 
K^istiy. 
Proviso  for 
Dramatio 
Pieces. 


XXIV.  And  he  U  enacted,  That  ^  no  Proprietor  of  Copyright  in 
any  Book  which  shall  he  first  published  after  the  passing  of  this 
Act  shall  maintain  any  Action  or  Suit,  at  Law  or  in  Equity,  or 
any  summary  Proceeding,  in  respect  of  any  Infringement  of  such 
Copyright,  imless  he  shall,  before  commencing  such  Action,  Suit, 
or  Proceeding,  have  caused  an  Entry  to  be  made,  in  the  Book  of 
Begistry  of  the  Stationers  Company,  of  such  Book,  pursuant  to 
this  Act :  Provided  always,  that  the  Omission  to  make  such  Ehitry 
shall  not  affect  the  Copyright  in  any  Book,  but  only  the  Bight  to 
sue  or  proceed  in  respect  of  the  Infringement  thereof  as  aforesaid : 
Provided  also,  that  nothing  herein  contained  shall  prejudice  the 
Bemedies  which  the  Proprietor  of  the  sole  Liberty  of  representing 
any  Dramatic  Piece  shall  have  by  virtue  of  the  Act  passed  in  the 
Third  Year  of  the  Beign  of  His  late  Majesty  King  WUliam  the 
Fourth,  to  amend  the  Laws  relating  to  Dramatic  Literary  Property, 
or  of  this  Act,  although  no  Entry  shall  be  made  in  the  Book  of 
Begistry  aforesaid. 

XXY.  And  he  it  enacted.  That  ^  all  Copyright  shall  be  deemed 
Personal  Property,  and  shall  be  transmissible  by  Bequest,  or,  in 
case  of  Intestacy,  shall  be  subject  to  the  same  Law  of  Distribution 
as  other  Personal  Property,  and  in  Scotkmd  shall  be  deemed  to  be 
Personal  and  Moveable  Estate. 


Goneral 
lasue. 


XXYI.  And  he  it  enacted.  That  ^  if  any  Action  or  Suit  shall  be 
commenced  or  brought  against  any  Person  or  Persons  whomsoever 
for  doing  or  causing  to  be  done  anything  in  puimianGe  of  this  Act, 
the  Defendant  or  Defendants  in  such  Action  may  plead  the  Qeneral 
Issue,  and  give  the  special  Matter  in  Evidence ;  and  if  upon  such 


Bepealed  by  Statute  Law  ReTision  Act,  1686  (2). 
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Action  a  Verdict  shall  be  given  for  the  Defendant,  or  the  Plaintiff 
shall  become  nonsuited,  or  discontinue  his  Action,  then  the  Defen- 
dant shall  have  and  recover  his  full  Costs,  for  which  he  shall  have 
the  same  Remedy  as  a  Defendant  in  any  Case  by  Law  hath ;   and  Limitatian 
thai;  ^  all  Actions,  Suits,  Bills,  Indictments,  or  Informations,  for  ' 

any  Offence  that  shall  be  committed  against  this  Act  shall  be 
brought,  sued,  and  commenced  within  Twelve  Calendar  Months 
next  after  such  Offence  committed,  or  else  the  same  shall  be  void  ^^  ^ 

extend  to 

and  of  none  effect ;   provided  that  such  Limitation  of  Time  shall  Actiona,  &c, 
not  extend  or  be  construed  to  extend  to  any  Actions,  Suits,  or  of  the 
other  Proceedings  which  imder  the  Authority  of  this  Act  shall  or  Books, 
may  be  brought,  sued,  or  commenced  for  or  in  respect  of  any 
Copies  of  Books  to  be  delivered  for  the  Use  of  the  British  Mvsewm, 
or  of  any  One  of  the  Four  Libraries  herein-bef  ore  mentioned. 

XXVn.  Provided  always,  and  he  U  enacted,^  That  nothini?  in  Saying  the 

•^  ®  Rightsoftho 

this  Act  contained  shall  affect  or  alter  the  Bights  of  the  Two  Uni-  umvemties 

and  the 

versities  of  Oxford  and  Cambridge,  the  Collies  or  Hou&iiBs  of  CoUegwof 
Learning  within  the  same,  the  Four  Universities  in  Scotland,  the  minster,  and 
College  of  the  Holy  and  Undivided  Trinity  of  Queen  Elizabeth 
near  Dvhlin,  and  the  several  Colleges  of  Eton,  Westminster,  and 
Winchester,  in  any  Copyrights  heretofore  and  now  vested  or  here- 
after to  be  vested  in  such  Universities  and  Colleges  respectively, 
anything  to  the  contrary  herein  contained  notwithstanding. 

XXYIII.  Provided  abo,  and  be  it  enacted.  That  ^  nothing  in  this  saring  au 
Act  contained  shall  affect,  alter,  or  vary  any  Bight  subsisting  at  Sightti,'^ 
the  Time  of  passing  of  this  Act,  except  as  herein  expressly  enacted;  and  Engage- 
and  all  Contracts,  Agreements,  and  Obligations  made  and  entered  ™®°^' 
into  before  the  passing  of  this  Act,  and  all  Bemedies  relating 
thereto,  shall  remain  in  fuU  force,  any  thing  herein  contained  to 
the  contraiy  notwithstanding. 

XXIX.  And  he  it  enacted.  Thai  ^  this  Act  shall  extend  to  the  Extent  of 
United  Kingdom  of  Oreai  Britain  and  Ireland,  and  to  every  Part 

of  the  British  Dominions. 

XXX.  And  be  it  enacted,  That^  this  Act  may  be  amended  or  Aotmaybe 
repealed  by  any  Act  to  be  passed  in  the  present  Session  of  this  sestdon. 
Parliament. 

^  Repealed  by  Statute  Law  Reviaioa  Act,  1888  (2). 
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SCHEDULE    TO    WHICH    THE    PRECEDING 
ACT    REFERS, 


No.  1. 

FoBM  of  Minute  of  Consent  to  be  entered  at  Stationers  Hall. 

We,  the  undeniffned,  A,B,  oi  the  Author  of  a  certain  Book, 

intituled  F.Z.  [or  the  personal  Eepreeentative  of  the  Author,  a*  the  cote  may  be\^ 
and  CD,  of  do  hereby  certify,  That  we  have  consented  and 

agreed  to  accept  the  Benefits  of  the  Act  passed  in  the  Fifth  Year  of  the  Reign  of 
Her  Majesty  Queen  Victoria,  Cap.  ,  for  the  Extension  of  the  Term  of 

Copyright  therein  provided  by  the  said  Act,    and  hereby  declare  tiiat  such 
extended  Term  of  Copyright  therein  is  the  Property  of  the  said  A,B,  or  CZ>» 


Dated  this 


Day  of 


18 


Witness 


(Signed) 
To  the  Registering  OiRcer  appointed  by  the  Stationers  Company, 


A.B. 
CD, 


No.  2. 

FOBM   of   RBQUIEINO   EnTEY   of  PeOPEIBTOBSHIP. 

I  ^.^.  of  do  hereby  certify,  That  I  am  the  Proprietor  of 

the  Copyright  of  a  Book,  intituled  F.Z.,  and  I  hereby  require  you  to  make 
Entry  in  the  Register  Book  of  the  Stationers  Company  of  my  Proprietorship  of 
such  Copyright,  according  to  the  Particulars  underwritten. 


TiUo  of  Book. 


Name  of 

Publisher 

and  Place  of 

Publication. 


Name  and  Place 

of  Abode  of  the 

Proprietor  of  the 

CopjTight. 


Y.Z, 


Dated  this  Day  of 

Witness,  CD. 


A,B, 


18 


Dateof  Firet 
Publication. 


(Signed)         A.B. 
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No.  3. 
Obigikal  Entry  of  Pbopbietobship  of  Copybioht  of  a  Book. 


Time  of 

making 

the  Entry. 


Title  of 
Book. 


Y.Z. 


Name  of 
the  Publisher 
and  Place  of 
Publication. 


A.B. 


Name  and  Place 

of  Abode  of  the 

Proprietor  of 

the  Copyright. 


CD. 


Date  of 

First 

Publication. 


No.  4. 

FoBM  of  CoNCTJBREKCis  of  the  Pabty  assigning  in  any  Book 
preyiously  registered. 

I  A,B,  of  being  the  Assigpier  of  the  Co^wright  of  the 

Book    hereimder   described,    do  hereby  require   you  to  make  Entry  of  the 
Assigpimcnt  of  the  Copyright  therein. 


Title  of  Book. 


Y.Z. 


Assigner  of  the  Copyright. 


A.B. 


Assigpiee  of  Copyright. 


CD. 


Dated  this 


day  of 


18 


(Signed)  A.B. 


No.  5.     * 

FoBM  of  Entry  of  Assignment  of  Copybioht  in  any  Book 
previously  registered. 


Date  of  Entry. 


Title  of  Book. 


[Set  out  the  Title  of 
the  Bookf  and  refer  to 
the  Fage  of  the  Regietry 
Book  in  which  the  ori^ 
ginal  Entry  of  the  Copy- 
right thereof  ie  madeJ] 


Assignor  of 
the  Copyright. 


A.B. 


Assignee  of 
Copyright. 


CD. 
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c.  59, 
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7  VICT.  CAP.  12. 

An  Act  to  amend  the  Law  relating  to  International 
Copyright. 

[10th  May  1844.] 

LT/ HE  RE  AS  hy  an  Act  passed  in  the  Session  of  Parliameni  held 
in  the  First  and  Second  Years  of  the  Beign  of  Her  present 

1  &  2  Yiot  Majesty,  intituled  *  An  Act  for  securing  to  Authors  in  certain  Cases 
the  Benefit  of  international  Copyright '  {and  which  Act  is  lierein-irfter, 
for  the  sake  of  Perspicuity ,  designated  as  *  the  International  Copy^ 
right  Act^),  Her  Majesty  was  empowered  hy  Order  in  Council  to 
direct  thai  the  Authors  of  Books  which  should  after  a  fiUure  Time, 
to  he  specified  in  such  Order  in  Council,  he  published  in  any  Foreign 
Country,  to  he  specified  in  such  Order  in  Council,  and  their  Executors, 
Administrators,  and  Assigns,  should  have  the  sole  Liberty  of  printing 
and  reprinting  such  Boohs  within  the  British  Dominions  for  such 
Term  as  Her  Majesty  should  hy  su^h  Order  in  Council  direct,  not 
exceeding  the  Term  which  Authors,  heing  British  Subjects,  were  then, 
(that  is  to  say)  at  the  Time  of  passing  the  said  Act,  entitled  to  in 
respect  of  Books  first  published  in  the  United  Kingdom ;  and  the  said 
Act  contains  divers  Enactments  securing  to  Authors  and  their  Repre* 
sentatives  the  Copyright  in  the  Books  to  which  any  such  Order  in 
Council  should  extend :  And  whereas  an  Act  was  passed  in  the  Session 
of  Parliament  held  in  the  Fifth  and  Sixth  Years  of  the  Beign  ofHerpre^ 

5  &  6  Yict  sent  Majesty,  intituled  *An  Act  to  amend  the  Law  of  Copyright^  (and 
which  Act  is  herein-after,  for  the  sake  of  Perspicuity,  designated  as 
*the  Copyright  Amendment  Act*),  repealing  various  Acts  therein 
mentioned  relating  to  the  Copyright  of  printed  Books,  and  extending, 
defining,  and  securing  to  Authors  and  their  Representatives  the  Copy- 
right  of  Books :  And  whereas  an  Act  was  passed  in  the  Session  of 
Parliament  held  in  the  Third  and  Fourth  Years  of  the  Beign  of  His 

I  Short  Titlee  Act,  1896. 


.45. 
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late  Majesty  King  WiUiam  the  Fourth,  intUvled  *  An  Act  to  amend  a  &  4  w.  4. 
the  Laws  relating  to  Dramatic  Literary  Projperiy '  (and  which  Act 
is  herein-after,  for  the  sake  of  Perspicuity,  designated  as  *the  Dramatic 
Literary  Property  Act  *),  whereby  the  sole  Liberty  of  representing  or 
causing  to  be  represented  any  Dramatic  Piece  in  any  Plaice  of 
Dramatic  Entertainment  in  any  Part  of  the  British  Dominions, 
which  should  be  composed  and  not  printed  or  published  by  the  Author 
thereof  or  his  Assignee,  vhu  secured  to  such  Author  or  his  Assignee; 
and  by  the  said  Act  it  was  ena^cted,  that  the  Author  of  a/ny  s%uih 
Production  which  should  thereafter  be  printed  a/nd  pvhlished,  or  his 
Assignee,  should  have  the  like  sols  Liberty  of  Representation  untU  the 
End  of  Twenty  eight  Years  from  the  first  Publication  thereof:  And 
whereas  by  the  said  Copyright  Amendment  Act  the  Provisions  of  the 
said  Dramatic  Literary  Property  Act  and  of  the  said  Copyright 
Amendment  Act  were  made  applicable  to  Musical  Compositions ;  and 
it  UHU  thereby  also  enacted,  that  the  sole  Liberty  of  representing  or 
performing,  or  causing  or  permitting  to  be  represented  or  performed, 
in  any  Part  of  the  British  Dominions,  amj  Dramatic  Piece  or  Musical 
Composition,  should  endure  and  be  the  Property  of  the  Author  thereof 
and  his  Assigns  for  the  Term  in  the  said  Copyright  Amendment  Act 
provided  for  the  Duration  of  the  Copyright  in  Books,  and  that  the 
Provisions  therein  enacted  in  respect  of  the  Property  of  such  Copy- 
right should  apply  to  the  Liberty  of  representing  or  performing  any 
Dramatic  Piece  or  Musical  Composition :  And  whereas  under  or  by 
virtue  of  the  Four  several  Acts  next  herein-after  mentioned ;  {thai  is 
to  say,)  an  Act  passed  in  the  Eighth  Year  of  the  Beign  of  His  late 
Majesty  King  Oeorge  the  Second,  intituled '  An  Act  for  the  Encourage-  8  a.  2.  c  is. 
ment  of  the  Arts  of  designing^  engraving,  and  etching  historical  and 
other  Prints,  by  vesting  the  Properties  thereof  in  the  Inventors  or 
Engravers  during  the  Time  therein  mentioned  * ;  an  Act  passed  in  the 
Seventh  Year  of  His  late  Majesty  King  Oeorge  the  Third,  intituled 
*  An  Act  to  amend  and  render  more  effectual  an  Act  made  in  the  7  a.  s.  e.  ss. 
Eighth  Year  of  the  Beign  of  King  Oeorge  the  Second,  for  Encourage- 
ment of  the  Arts  of  designing,  engraving,  and  etching  historical  and 
other  Prints;  and  for  vesting  in  and  securing  to  Jane  Hogarih, 
Widow,  the  Property  in  certain  Prints' ;  an  Act  passed  in  the 
Seventeenth  Year  of  the  Beign  of  His  late  Majesty  King  Oeorge  the 
Third,  intituled  *  An  Act  for  more  effectually  securing  the  Property  o/  n  a.  a.  c  57. 
Prints  to  Inventors  and  Engravers,  by  enabling  them  to  sue  for  and 
recover  Penalties  in  certain  Cases ';  and  an  Act  passed  in  the  Session 
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of  Parliament  held  in  the  Sixth  and  Seventh  Years  of  the  Reign  of 
6  &  7  w.  4.  His  laie  Majesty  King  WiUiam  the  Fourth,  intituled  '  An  Act  to 
extend  the  Protection  of  Copyright  in  Prints  and  Engravings  to 
Ireland ';  {and  which  said  Four  several  Acts  are  herein-after,  for  the 
sake  of  Perspicuity,  designated  as  the  Engraving  Copyright  Acts ;) 
every  Person  who  invents  or  designs,  engraves,  etches,  or  works  in  Mezzo- 
tinto  or  Chiaro-oscuro,  or  from  his  own  Work,  Design,  or  Invention 
causes  or  procures  to  he  designed,  engraved,  etched,  or  worked  in  Mezzo- 
tinto  or  Chiaro-oscuro  any  historical  Prini  or  Prints,  or  any  Print  or 
Prints  of  any  Portrait,  Conversation,  Landscape,  or  Architecture, 
Map,  Chart,  or  Pla/n,  or  amf  other  Print  or  Prints  whatsoever,  and 
every  Person  who  engraves,  etches,  or  works  in  Mezzotinto  or  Chiaro- 
oscuro,  or  causes  to  he  engraved,  etched,  or  worked,  any  Print  taken 
from  any  Picture,  Drawing,  Model,  or  Sculpture,  either  ancient  or 
modem,  notwithstcmding  such  Print  shaU  not  have  heen  graven  or 
drawn  from  the  original  Design  of  su^h  Oraver,  Etcher,  or  Drafts- 
man, is  entitled  to  the  Copyright  of  such  Print  for  the  Term  of 
Tweniy-eight  Years  from  the  first  publishing  thereof;  and  hy  the  said 
several  Engraving  Copyright  Acts  it  is  provided  thai  the  Name  of 
the  Proprietor  shall  he  truly  engraved  on  each  Plate,  and  printed  on 
every  such  Print,  and  Remedies  are  provided  for  the  Infringement 
of  such  Copyright:  And  whereas  under  and  hy  virtue  of  an  Act 
passed  in  the  Thirty-eighth  Year  of  the  Reign  of  His  late  Majesty 
38  0.8.C.71.  King  Charge  the  Third,  intituled  *An  Act  for  encouraging  the  Art  of 
maJcing  new  Models  and  Casts  of  Busts  and  other  Things  therein 
mentioned,*  and  of  an  Act  passed  in  the  Fifty-fourth  Year  of  the 
M0.3.C.56.  Beign  of  His  late  Majesty  King  George  the  Third,  intituled  *An  Act 
to  amend  and  render  more  effectual  an  Act  of  His  present  Majesty, 
for  encouraging  the  Art  of  making  new  Models  and  Casts  of  Busts 
and  other  Things  therein  mentioned,  and  for  giving  further  En- 
couragement to  sv^h  Arts^  {and  which  said  Acts  are,  for  the  saJce  of 
Perspicuity,  herein-after  designated  as  the  Sculpture  Copyright  Acts,) 
every  Person  who  malces  or  causes  to  he  made  any  new  and  original 
Sculpture,  or  Model  or  Copy  or  Cast  of  the  Human  Figure,  any 
Bust  or  Part  of  the  Hu/man  Figure  clothed  in  Drapery  or  otherwise, 
any  Animal  or  Part  of  any  Animal  conMned  with  the  Human 
Figure  or  otherwise,  any  Subject,  heing  Matter  of  Invention  in 
Sculpture,  any  AUo  or  Basso  Relievo,  representing  any  of  the  Matters 
aforesaid,  or  any  Cast  from  Nature  of  the  Human  Figure  or  Part 
thereof,  or  of  any  Animal  or  Part  thereof,  or  of  any  such  Suljject 
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rejpreseniing  any  of  the  Maiters  qfareeaid^  wither  separate  or  com- 
bined,  is  entitled  to  the  Copyright  in  aueh  new  and  original  Sculpture^ 
Model,  Copy,  and  Cast,  for  Fourteen  Years  from  first  putting  forth 
and  publishing  the  same,  and  for  an  6dditional  Period  of  Fourteen 
Tears  in  case  the  original  Maker  is  living  ai  the  End  of  the  first 
Period ;  and  by  the  said  Acts  it  is  provided  thai  the  Name  of  the 
Proprietor,  with  the  JDaie  of  the  Publication  thereof,  is  to  be  pui  on 
all  such  Sculptures,  Models,  Copies,  and  Casts,  and  Remedies  are 
provided  for  the  Infringement  of  such  Copyright :  And  whereas  the 
Powers  vested  in  Her  Majesty  by  the  said  International  Copyright 
Act  are  insufficient  to  enable  Her  Majesty  to  confer  upon  Authors 
of  Books  first  published  in  Foreign  Countries  Copyright  of  the  like 
Duration,  and  with  the  like  Remedies  for  the  Infringement  thereof, 
which  are  conferred  amd  provided  by  the  said  Copyright  Amendment 
Act  with  respect  to  Authors  of  Books  first  published  in  the  British 
Dominions;  and  the  said  Intemalional  Copyright  Act  does  not 
empower  Her  Majesty  to  confer  any  exclusive  Right  of  representing 
or  performing  Dramatic  Pieces  or  Musical  Compositions  first  pub- 
lished in  Foreign  Countries  upon  the  Authors  thereof,  nor  to  extend 
the  Privilege  of  Copyright  to  Prints  and  Sculpture  first  published 
abroad ;  and  it  is  expedient  to  vest  increased  Powers  in  Her  Majesty 
in  this  respect,  and  for  thai  Purpose  to  repeal  the  said  International 
Copyright  Ad,  and  to  give  such  other  Powers  to  Her  Majesty,  and 
to  maJce  such  further  Provisions,  as  are  herein-after  contained^:  Be 
it  therefore  enacted  by  the  Queen*s  m/)st  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  8piritu>al  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  That  the  said  recited  Act  herein  designated  Jj^^  ^^ 
as  the  International  Copyright  Act  shall  be  and  the  same  is  hereby  J**^°^.  ^ 
repealed}  Act. 

n.  And  be  it  enacted,  That^  it  shall  be  lawful  for  Her  Majesty,  g^j^g^y  ,,y 
by  any  Order  of  Her  Majesty  in  Council,  to  direct  that,  as  respects  ^^^ 
all  or  any  particxilar  Class  or  Classes  of  the  following  Works,  may  direct 
(namely,)  Books,  Prints,  Articles  of  Sculpture,  and  other  Works  Authors, 
of  Art,  to  be  defined  in  such  Order,  which  shall  after  a  future  works  first 
Time,  to  be  specified  in  such  Order,  be  first  published  in  any  ff Foreign 
Foreign  Country  to  be  named  in  such  Order,  the  Authors,  Inventors,  shau  ha^e 

^  Repealed  by  Statute  Law  Revirioii  Act,  1891. 
2  Repealed  by  Statute  Law  Revision  Act,  1874  (2). 
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^^t  Designerg,  Engrayers,  and  Makers  thereof  respectiTelj,  their 
within  Her  reBpective  Executors,  Administrators,  and  Assigns,  shall  have  the 
DonSoLia.  Priyilege  of  Copyright  therein  during  such  Period  or  respeetiTe 
Periods  as  shall  be  defined  in  such  Order,  not  exceeding,  however, 
as  to  anj  of  the  above-mentioned  Works,  the  Term  of  Copyright 
which  Authors,  Inventors,  Designers,  Engravers,  and  Makers  of 
the  like  Works  respectivelj  first  published  in  the  United  Kingdom 
may  be  then  entitled  to  under  the  herein-before  recited  Acts 
respectively,  or  under  any  Acts  which  may  hereafter  be  passed  in 
that  Behalf. 

If  the  Order      UI.  And  he  it  enacted,  That^  in  case  any  such  Order  shall  apply 
Boo^  the    to  Books,  all  and  singular  the  Enactments  of  the  said  Copyright 
Law  u  to     Amendment  Act,  and  of  any  other  Act  for  the  Time  being  in  force 
published     with  relation  to  the  Copyright  in  Books  first  published  in  this 
couniiy       Countij,  shall,  from  and  after  the  Time  so  to  be  specified  in  that 
to  the  ^ks  Behalf  in  such  Order,  and  subject  to  such  Limitation  as  to  the 
thc^^er     Duration  of  the  Copyright  as  shall  be  therein  contained,  applj  to 
rait^  ^^  a^d  be  in  force  in  respect  of  the  Books  to  which  such  Order  shall 
Exceptions,  extend,  and  which  shall  have  been  registered  as  herein-after  is 
provided,  in  such  and  the  same  Manner  as  if  such  Books  were  first 
published  in  the  United  Kingdom,  save  and  except  such  of  the  said 
Enactments,  or  such  Parts  thereof,  as  shall  be  excepted  in  such 
Order,  and  save  and  except  such  of  the  said  Enactments  as  relate 
to  the  Deliveiy  of  Copies  of  Books  at  the  Britiah  Mueeum,  and  to 
or  for  the  Use  of  the  other  Libraries  mentioned  in  the  said  Copy- 
right Amendment  Act. 

If  the  Order      IV.  And  he  it  enacted,  That^  in  case  any  such  Order  shall  apply 

ADolies  to  *  A    » 

Prints,  to  Prints,  Articles  of  Sculpture,  or  to  any  such  other  Works  of 

'&c.,  the  Art  as  aforesaid,  all  and  singular  the  Enactments  of  the  said 

ilw^^o  Engraving  Copyright  Acts  and  the  said  Sculpture  Copyright  Acts, 

scidptiTras  or  of  any  other  Act  for  the  Time  being  in  force  with  relation  to 

u^eJ^n"  the  Copyright  in  Prints  or  Articles  of  Sculpture  first  published  in 

Gentry  this  Country,  and  of  any  Act  for  the  Time  being  in  force  with 

jh^  wiy  relation  to  the  Copyright  in  any  similar  Works  of  Art   first 

Sjj^res,  published  in  this  Cotmtry,  shall,  from  and  after  the  Time  so  to  be 

which  such  specified  in  that  Behalf  in  such  Order,  and    subject   to   such 

^^ »«-  Limitation  as  to  the  Duration  of  the  Copyright  as  shall  be  therein 

1  Repealed  by  Statute  Law  Bevision  Act,  1891, 
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oontained  respectively,  applj  to  and  be  in  force  in  respect  of  the 
Prints,  Articles  of  Sculpture,  and  other  Works  of  Art  to  which 
such  Order  shall  extend,  and  which  shall  have  been  registered  as 
herein-after  is  provided,  in  such  and  the  same  Manner  as  if  such 
Articles  and  other  Works  of  Art  were  first  published  in  the 
United  Kingdom,  save  and  except  such  of  the  said  Enactments  or 
such  Parts  thereof  as  shall  be  excepted  in  such  Order. 

V.  And  he  it  enacted,  That^  it  shall  be  lawful  for  Her  Majesty,  Hep  Majesty 
by  any  Order  of  Her  Majesty  in  Council,  to  direct  that  the  Authors  onier  in 
of  Diumatic  Pieces  and  Musical  Compositions  which  shall  after  a  direct  that 
future  Time,  to  be  specified  in  such  Order,  be  first  publicly  repre-  cwmSSsrs 
sented  or  performed  in  any  Foreign  Country  to  be  named  in  such  pieces  a^d*^ 
Order,  shall  have  the  sole  Liberty  of  representing  or  performing  ^iS|^- 
in  any  Part  of  the  British  Dominions  such  Dramatic  Pieces  or  p^^^y  ^ 
Musical  Compositions  during  such  Period  as  shall  be  defined  in  SS^**^ 
such  Order,  not  exceeding  the  Period  during  which  Authors  of  J^re^*^ 
Dramatic  Pieces  and  Musical  Compositions  first  publicly  repre-  ^hShavo 
sented  or  performed  in  the  United  Kingdom  may  for  the  Time  be  ^jS^i^tj^ 
entitled  by  Law  to  the  sole  Liberty  of  representing  and  performing  5^^^„,^ 
the  same ;  and  from  and  after  the  Time  so  specified  in  any  such 
last-mentioned  Order  the  Enactments  of  the  said  Dramatic  Literaiy 
Property  Act  and  of  the  said  Copyright  Amendment  Act,  and  of 
any  other  Act  for  the  Time  being  in  force  with  relation  to  the 
Liberty  of  publicly  representing  and  performing  Dramatic  Pieces 
or  Musical  Compositions,  shall,  subject  to  such  Limitation  as  to 
the  Duration  of  the  Bight  conferred  by  any  such  Order  as  shall  be 
therein  contained,  apply  to  and  be  in  force  in  respect  of  the 
Dramatic  Pieces  and  Musical  Compositions  to  which  such  Order 
shall  extend,  and  which  shall  have  been  registered  as  herein-after 
is  provided,  in  such  and  the  same  Manner  as  if  such  Dramatic 
Pieces  and  Musical  Compositions  had  been  first  publicly  repre- 
sented and  performed  in  the  British  Dominions,  save  and  except 
such  of  the  said  Enactments  or  such  Parts  thereof  as  shall  be 
excepted  in  such  Order. 

VI.  Provided  always,  and  he  it  enacted,'^  That  no  Author  of  any  Particulars 
Book,  Dramatic  Piece  or  Musical  Composition,  or  his  Executors,  «*rved  as  to 
Administrators,    or   Assigns,    and    no    Inventor,    Designer,    or  ***"*^ 

^  Repealed  by  Statute  Law  Reviaion  Act,  1891. 


732  ENGLISH  STATUTES. 

and  to  Do-    Engraver  of  any  Print,  or  Maker  of  any  Article  of  Sculpture,  or  other 
(k^Ha?       Work  of  Art,  his  Executors,  Administrators,  or  Assigns,  shall  be 
entitled  to  the  Benefit  of  this  Act,  or  of  any  Order  in  Council  to  be 
issued  in  pursuance  thereof,  unless,  within  a  Time  or  Times  to  be 
in  that  Behalf  prescribed  in  each  such  Order  in  Council,  such  Book, 
Dramatic  Piece,  Musical  Composition,  Print,  Article  of  Sculpture, 
or  other  Work  of  Art,  shall  have  been  so  registered,  and  such  Copy 
thereof  shall  have  been  so  delivered  as  herein-after  is  mentioned ; 
(that  is  to  say,)  as  regards  such  Book,  and  also  such  Dramatic 
Piece  or  Musical  Composition,  (in  the  event  of  the  same  having 
been  printed,)  the  Title  to  the  Copy  thereof,  the  Name  and  Place 
of  Abode  of  the  Author  or  Composer  thereof,  the  Name  and  Place 
of  Abode  of  the  Proprietor  of  the  Copyright  thereof,  the  Time  and 
Place  of  the   first  Publication,  Eepresentation,  or  Performance 
thereof,  as  the  Case  may  be,  in  the  Foreign  Country  named  in  the 
Order  in  Council  under  which  the  Benefits  of  this  Act  shaU  be 
claimed,  shall  be  entered  in  the  Eegister  Book  of  the  Company  of 
Stationers  in  London,  and  One  printed  Copy  of  the  whole  of  such 
Book,  and  of  such  Dramatic  Piece  or  Musical  Composition,  in  the 
event  of  the  same  having  been  printed,  and  of  every  Volume 
thereof,  upon  the  best  Paper  upon  which  the  largest  Number  or 
Impression  of  the  Book,  Dramatic  Piece,  or  Musical  Composition 
shall  have  been  printed  for  Sale,  together  with  all  Maps  and  Prints 
relating  thereto,  shall  be  delivered  to  the  Officer  of  the  Company 
of  Stationers  at  the  Hall  of  the  said  Company ;  and  as  r^ards 
Dramatic  Pieces  and  Musical  Compositions  in  Manuscript,  the 
Title  to  the  same,  the  Name  and  Place  of  Abode  of  the  Author  or 
Composer  thereof,  the  Name  and  Place  of  Abode  of  the  Proprietor 
of  the  Bight  of  representing  or  performing  the  same,  and  the  Time 
and  Place  of  the  first  Eepresentation  or  Performance  thereof  in  the 
Country  named  in  the  Order  in  Council  under  which  the  Benefit 
of  the  Act  shall  be  claimed,  shall  be  entered  in  the  said  Begister 
Book  of  the  said  Company  of  Stationers  in  London ;  and  as  regards 
Prints,  the  Title  thereof,  the  Name  and  Place  of  Abode  of  the 
Inventor,  Designer,  or  Engraver  thereof,  the  Name  of  the  Pro- 
prietor of  the  Copyright  therein,  and  the  Time  and  Place  of  the 
first  Publication  thereof  in  the  Foreign  Country  named  in  the 
Order  in  Council  under  which  the  Benefits  of  the  Act  shall  be 
claimed,  shall  be  entered  in  the  said  Eegister  Book  of  the  said 
Company  of  Stationers  in  London,  and  a  Copy  of  such  Print,  upon 
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the  best  Paper  upon  which  the  largest  Number  or  Impressions  of 
the  Print  shall  have  been  printed  for  Sale,  shall  be  delivered  to  the 
Officer  of  the  Company  of  Stationers  at  the  Hall  of  the  said  Com- 
pany ;  and  as  regards  any  such  Article  of  Sculpture,  or  any  such 
other  Work  of  Art  as  aforesaid,  a  descriptive  Title  thereof,  the 
Name  and  Place  of  Abode  of  the  Maker  thereof,  the  Name  of  the 
Proprietor  of  the  Copyright  therein,  and  the  Time  and  Place  of  its 
first  Publication  in  the  Foreign  Country  named  in  the  Order  in 
Coimcil  under  which  the  Benefit  of  this  Act  shall  be  claimed,  shall 
be  entered  in  the  said  Eegister  Book  of  the  said  Company  of 
Stationers  in  London;  and  the  Officer  of  the  said  Company  of 
Stationers  receiving  such  Copies  so  to  be  delivered  as  aforesaid 
shall  give  a  Eeceipt  in  Writing  for  the  same,  and  such  Delivery 
shall  to  all  Intents  and  Purposes  be  a  sufficient  Delivery  under  the 
Provisions  of  this  Act. 

Vn.  Provided  always,  and  be  it  enacted,^    That  if  a  Book  be  in  aiso  of 
published  anonymously  it  shall  be  sufficient  to  insert  in  the  Entry  liKhed 
thereof  in  such  Eegister  Book  the  Name  and  Place  of  Abode  of  the  ^°SS^°"^ 
first  Publisher  thereof,  instead  of  the  Name  and  Place  of  Abode  of  th^i^ib- 
the  Author  thereof,  together  with  a  Declaration  that  such  Entry  is  toiffid^t. 
made  either  on  behalf  of  the  Author  or  on  behalf  of  such  first 
Publisher,  as  the  Case  may  require. 

Ylll.  And  he  it  enacted^  That^  the  several  Enactments  in  the  The  Pro- 
said  Copyright  Amendment  Act  contained  with  relation  to  keep-  the  copy- 
ing the  said  Eegister  Book,  and  the  Inspection  thereof,  the  Searches  A^^dment 


therein,  and  the  Delivery  of  certified  and  stamped  Copies  thereof,  t^i^^ 
the  Eeception  of  such  Copies  in  Evidence,  the  making  of  false  ^^e^Sct 
Entries  in  the  said  Book,  and  the  Production  in   Evidence  of  Jf^^H^^of 
Papers  falsely  purporting  to  be  Copies  of  Entries  in  the  said  Book,  Jj^.'S'^SJ'iy 
the  Applications  to  the  Courts  and  Judges  by  Persons  aggrieved  ^Ji^*twa 
by  Entries  in  the  said  Book,  and  the  expimging  and  varying  such  '^^* 
Entries,  shall  apply  to  the  Books,  Dramatic  Pieces,  and  Musical 
Compositions,  Prints,  Articles  of  Sculpture,  and  other  Works  of 
Art,  to  which  any  Order  in  Coimcil  issued  in  pursuance  of  this 
Act  shall  extend,  and  to  the  Entries  and  Assignments  of  Copyright 
and  Proprietorship  therein,  in  such  and  the  same  Manner  as  if 
such  Enactments  were  here  expressly  enacted  in  relation  thereto, 

1  Repealed  by  Statute  Law  Revision  Act,  1891, 
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save  and  except  that  the  Forms  of  Entry  prescribed  by  the  said 
Copyright  Amendment  Act  may  be  varied  to  meet  the  Circum- 
stances  of  the  Case,  and  that  the  Sum  to  be  demanded  by  the 
Officer  of  the  said  Company  of  Stationers  for  making  any  Entry 
required  by  this  Act  shall  be  One  Shilling  only. 

IX.  And  he  it  enacted,  Thai^  every  Entry  made  in  pursuance  of 
this  Act  of  a  first  Publication  shall  be  primd  facie  Proof  of  a 
grounded  in  rightful  first  Publication ;  but  if  there  be  a  wrongful  first  Publica- 
fint^bu-   tion,  and  any  Party  hare  availed  himself  thereof  to  obtain  an 
Entry  of  a  spurious  Work,  no  Order  for  expunging  or  varying 
such  Entry  shall  be  made  unless  it  be  proved  to  the  Satisfaction  of 
the  Court  or  of  the  Judge  taking  cognizance  of  the  Application  for 
expunging  or  varying  such  Entry,  first,  with  respect  to  a  wrongful 
Publication  in  a  Coimtry  to  which  the  Author  or  first  Publisher 
does  not  belong,  and  in  r^^ard  to  which  there  does  not  subsist 
with    this    Country    any    Treaty   of     International    Copyright, 
that   the    Party  making    the   Application  was  the  Author    or 
first  Publisher,    as  the  Case  requires;   second,  with  respect  to 
a  wrongful  first  Publication    either    in    the    Coimtry  where  a 
rightful  first  Publication  has  taken  place,  or  in  r^ard  to  which 
there  subsists  with  this  Country  a  Treaty  of  International  Copy- 
right, that  a  Court  of  competent  Jurisdiction  in  any  such  Country 
where  such  wrongful  first  Publication  has  taken  place  has  given 
Judgment  in  favour  of  the  Bight  of  the  Party  claiming  to  be  the 
Author  or  first  Publisher. 

Copies  of  X.  And  he  it  enacted,  TTuU^  all  Copies  of  Books  wherein  there 

wherein       shall    be    any    subsisting  Copyright  under  or  by  virtue  of  this 

is^raSttsting  Act,  or  of  any   Order  in  Council  made  in  ptirsTiance  thereof, 

Act^ted  printed  or  reprinted  in  any  Foreign  Country  except  that  in  which 

cohiSmm     such  Books  were  first  published,  shall  be  and  the  same  are  hereby 

SSSwSSt)-  absolutely  prohibited  to  be  imported  into  any  Part  of  the  British 

S5i?&^^  Dominions,  except  by  or  with  the  Consent  of  the  registered  Pro- 

^biwS     prietor   of   the    Copyright   thereof,  or   his  Agent  authorized  in 

J^^£**"      Writing,  and  if  imported  contrary  to  this  Prohibition  the  same  and 

the  Importers  thereof  shall  be  subject  to  the  Enactments  in  force 

relating  to  Goods  prohibited  to  be  imported  by  any  Act  relating 

to  the  Customs ;  and  as  respects  any  such  Copies  so  prohibited  to 

1  Repefded  by  Statute  Law  Beviaon  Act,  1891 . 
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be  imported,  and  also  as  respects  any  Copies  unlawfullj  printed  in 
any  Place  whatsoever  of  any  Books  wherein  there  shall  be  any  such 
subsisting  Copyright  as  aforesaid,  any  Person  who  shall  in  any 
Part  of  the  British  Dominions  import  such  prohibited  or  unlaw- 
fully printed  Copies,  or  who,  knowing  such  Copies  to  be  so  un- 
lawfully imported  or  unlawfully  printed,  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  to  sale  or  hire,  or  have  in  his  Possession  for  sale  or  hire, 
any  such  Copies  so  unlawfully  imported  or  unlawfully  printed, 
such  Offender  shall  be  liable  to  a  special  Action  on  the  Case  at 
the  Suit  of  the  Proprietor  of  such  Copyright,  to  be  brought  and 
prosecuted  in  the  same  Courts  and  in  the  same  Manner,  and  with 
the  like  Restrictions  upon  the  Proceedings  of  the  Defendant,  as 
are  respectively  prescribed  in  the  said  Copyright  Amendment  Act 
with  relation  to  Actions  thereby  authorized  to  be  brought  by 
Proprietors  of  Copyright  against  Persons  importing  or  selling 
Books  imlawfully  printed  in  the  British  Dominions. 

XI.  And  he  it  enacted,  That^  the  said  Officer  of  the  said  Com-  offloerof 
pany  of  Stationers  shall  receive  at  the  Hall  of  the  said  Company  company 
every  Book,  Volume,  or  Print  so  to  be  delivered  as  aforesaid,  and  BookSTSc. 
within  One  Calendar  Month  after  receiving  such  Book,  Volume,  or  SritiSi 
Print  shall  deposit  the  same  in  the  Library  of  the  British  Museum.    ^"**™* 

Xn.  Provided  always,  and  he  U  enacted,  That^  it  shall  not  be  ^JJJJ^^^^ 
requisite  to  deliver  to  the  said  Officer  of  the  said  Stationers  Com-  Editions, 
pany  any  printed  Copy  of  the  Second  or  of  any  subsequent  Edition 
of  any  Book  or  Books  so  delivered  as  aforesaid,  unless  the  same 
shall  contain  Additions  or  Alterations. 

Xni.  And  he  it  enacted,   That^  the  respective  Terms  to  beorderain 

Gouncal  may 

specified  by  such  Orders  in  Coimcil  respectively  for  the  Continu-  specify 
ance  of  the  Privilege  to  be  granted  in  respect  of  Works  to  be  first  Benods  for 
published  in  Foreign  Countries  may  be  different  for  Works  first  Foreign 
published  in  different  Foreign  Countries  and  for  different  Classes  and  for 
of  such  Works;  and  thai^  the  Times  to  be  prescribed  for  the  aawS^of 
Entries  to  be  made  in  the  Eegister  Book  of  the  Stationers  Com-  ^*^^ 
pany,  and  for  the  Deliveries  of  the  Books  and  other  Articles  to 
the  said  Officer  of  the  Stationers  Company,  as  herein-before  is 

^  Repealed  by  Statute  Law  Revision  Act,  1891. 
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mentioned,  may  be  different  for  different  Foreign  CountrieB  and 
for  different  Classes  of  Books  or  other  Articles. 


No  Order  XIV.  Provided  always,  and  he  U  enacted.  Thai  no  such  Order 

to  have  any  in  CouncU  shall  have  any  Effect  unless  it  shall  he  therein  gtaied, 
it  states  ^^  OS  the  Chound  for  issuing  the  same,  thai  due  Protection  has  heen 
rodpTOcai  secured  hy  the  Foreign  Power  so  named  in  such  Order  in  Council 
^^^t  /o^  *^  Bensfit  of  PaHies  interested  in  Works  first  published  in  the 
Dominions  of  Her  Majesty  similar  to  those  comprised  in  such  Order} 

Orders  in  XV..  And  he  it  enacted,  Thai^  every  Order  in  Council  to  be  made 
bjpub-  under  the  Authority  of  this  Act  shall  as  soon  as  may  be  after  the 
S^Jte^and  making  thereof  by  Her  Majesty  in  Council  be  published  in  the 
Jj^^®  London  Oaaette,  and  from  the  Time  of  such  Publication  shaU  have 
^  Act!      *^®  same  Effect  as  if  every  Part  thereof  were  included  in  this  Act. 


Orders  in 
Council  to 
belaid 
before  Par- 
limnent. 


XVI.  And  he  it  enacted,  That^  a  Copy  of  every  Order  of  Her 
Majesty  in  Council  made  imder  this  Act  shall  be  laid  before  both 
Houses  of  Parliament  within  Six  Weeks  after  issuing  the  same,  if 
Parliament  be  then  sitting,  and  if  not,  then  within  Six  Weeks  after 
the  Commencement  of  the  then  next  Session  of  Parliament. 

Orders  in  XVII.  And  he  it  enacted.  Thai  it  shall  he  lawful  for  Her  Majesty 

be  revoked*   hy  an  Order  in  Council  from  Time  to  Time  to  revoke  or  alter  any 

Order  in  Council  previously  made  under  the  Authority  of  this  Act, 

hut  nevertheless  without  Prejudice  to  any  Bights  acquired  previously 

to  such  Revocation  or  AUeraiion} 


Transla^ 
tiona. 


Authors  of 
Works  first 
published 
in  Foreign 
Countries 
not  entitled 
to  Copyright 
except 
under  this 
Act. 


XVIII.  Provided  always,  and  he  it  enacted.  Thai  nothing  in  this 
Act  contained  shaU  he  construed  to  prevent  the  printing.  Publication^ 
or  Sale  of  any  Translation  of  any  Book  the  Author  whereof  and  his 
Assigns  may  he  entitled  to  the  Benefit  of  this  Act} 

XIX.  And  he  it  enacted,  That^  neither  the  Author  of  any  Book, 
nor  the  Author  or  Composer  of  any  Dramatic  Piece  or  Musical 
Composition,  nor  the  Inventor,  Designer,  or  Engraver  of  any 
Print,  nor  the  Maker  of  any  Article  of  Sculpture,  or  of  such  other 
Work  of  Art  as  aforesaid,  which  shall  after  the  passing  of  this  Act 
be  first  published  out  of  Her  Majesty's  Dominions,  shall  have  any 
Copyright  therein  respectively,  or  any  exclusive  Eight  to  the  public 

1  Repealed  by  the  International  Copyright  Act,  1886,  aec.  12. 

2  Repealed  by  Statute  Law  Revision  Act,  1891. 
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Bepresentation  or  Performance  thereof,  otherwise  than  such  (if 
any)  as  he  may  become  entitled  to  under  this  Act. 

XX.  And  he  it  enacted,  That^  in  the  Construction  of  this  Act  ^^ 
the  Word  'Book'  shall  be  construed  to  include  'Voliune/ 
'Pamphlet,'  'Sheet  of  Letter-press,'  'Sheet  of  Music,'  'Map,' 
•  Chart,'  or  '  Plan ' ;  and  the  Expression  *  Articles  of  Sculpture ' 
shall  mean  all  such  Sculptures,  Models,  Copies,  and  Casts  as  are 
described  in  the  said  Sculpture  Copyright  Acts,  and  in  respect  of 
which  the  Priyileges  of  Copyright  are  thereby  conferred ;  and  the 
Words  '  printing '  and  '  re-printing,'  shall  include  engraying  and 
any  other  Method  of  multiplying  Copies ;  and  the  Expression  '  Her 
Majesty '  shaU  include  the  Heirs  and  Successors  of  Her  Majesty}  ; 
and  the  Expressions  '  Order  of  Her  Majesty  in  Council,'  '  Order 
in  Council,'  and  '  Order,'  shall  respectively  mean  Order  of  Her 
Majesty  acting  by  and  with  the  Advice  of  Her  Majesty's  Most 
Honourable  Privy  Council;  and  the  Expression  'Officer  of  the 
Company  of  Stationers '  shall  mean  the  Officer  appointed  by  the 
said  Company  of  Stationers  for  the  Purposes  of  the  said  Copy- 
right Amendment  Act ;  and  in  describing  any  Persons  or  Things 
any  Word  importing  the  Plural  Number  shall  mean  also  One 
Person  or  Thing,  and  any  Word  importing  the  Singular  Number 
shall  include  several  Persons  or  Things,  and  any  Word  importing 
the  Masculine  shall  include  also  the  Feminine  Gander ;  imless  in 
any  of  such  Cases  there  shall  be  something  in  the  Subject  or  Con- 
text repugnant  to  such  Construction. 

XXL  And  he  it  enacted.  Thai  this  Act  may  he  amended  or  Act  may  be 
repealed  hy  any  Act  to  he  passed  in  this  present  Session  of  Far-  tiSsession. 
liamieni? 

^  Repealed  by  Statute  Law  Revision  Act,  1891. 
'  Repealed  by  Statute  Law  Revision  Act,  1874  (2). 
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c.  45, 


THE  COLONIAL  COPYRIGHT  ACT,  1847.' 

10  AND  11  VICT.  CAP.  95. 

An  Act  to  amend  the  Law  relating  to  the  Protection  in  the 
Colonies  of  Works  entitled  to  Copyright  in  the  United 
Kingdom. 

[22rf  July  1847.] 

Lf/HEBEA8  by  an  Act  passed  in  the  Session  of  ParliameiU 
holden  in  the  Fifth  and  Sixth  Years  of  Her  present  Majesty, 

5  &  6  Vict.  intUided  *An  Act  to  amend  the  Law  of  Copyright,'  it  is  amongst  other 
things  enacted,  thai  it  shall  not  he  lawfid  for  any  Person  not  being 
the  Proprietor  of  the  Copyright,  or  some  Person  atUharized  by  him, 
to  import  into  any  Part  of  the  United  Kingdom,  or  into  any  other 
PaH  of  the  British  Dominions,  for  Sale  or  Hire,  any  printed  Book 
first  composed  or  written  or  printed  or  pvhlished  in  any  Part  of  the 
United  Kingdom  wherein  there  shall  he  Copyright,  and  reprinted  in 
a/ny  Country  or  Place  whatsoever  otU  of  the  British  Dominions:  And 
whereas  by  an  Act  passed  in  the  Session  of  Parliament  holden  in  the 
Eighth  amd  Ninth   Years  of  the  Reign  of  Her  present  Majesty, 

8  &  0  Vict,  intituled  *  An  Act  to  regulate  the  Trade  of  the  British  Possessions 
abroad,*  Books  wherein  the  Copyright  is  subsisting,  first  composed  or 
written  or  printed  in  the  United  Kingdom,  and  printed  or  reprinted 
in  any  other  Country,  are  absolutely  prohibited  to  be  imported  into 
the  British  Possessions  abroad:  And  whereqs  by  the  said  last- 
recited  Act  it  is  enacted,  that  aU  Laws,  Bye  Laws,  Usages,  or 
Customs  in  practice,  or  endeavoured  or  pretended  to  be  in  force  or 
practice  in  any  of  the  British  Possessions  in  America,  which  are  in 
anywise  repugnant  to  the  said  Act  or  to  any  Act  of  Parliament 
made  or  to  be  made  in  the  United  Kingdom,  so  far  as  such  Act  shall 
relate  to  and  mention  the  said  Possessions,  are  and  shall  be  null  and 
void  to  all  Intents  and  Purposes  whatsoever :  Now  be  it  enacted,  by 
the  Qusen^s  most  Excellent  Majesty,  by  and  with  the  Advice  and 
Consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 

>  Short  Titles  Act,  1896. 
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present  Parliament  assembled^  and  by  the  Aufhority  of  the  same, 
That^  in  case  the  Legislature  or  proper  legislative  Authorities  in  Her  Majesty 
any  British  Possession  shall  be  disposed  to  make  due  Provision  for  ^d  in^ 
securing  or  protecting  the  Eights  of  British  Authors  in  such  cases  the 
Possession,  and  shall  pass  an  Act  or  make  an  Ordinance  for  that  j^^t^ 
Purpose,  and  shall  transmit  the  same  in  the  proper  Manner  to  the  ^^^^ 
Secretary  of  State,  in  order  that  it  may  be  submitted  to  Her^^*"*^ 
Majesty,  and  in  case  Her  Majesty  shall  be  of  opinion  that  such  ^^^^ 
Act  or  Ordinance  is  sufficient  for  the  Purpose  of  securing  to  ^^**»- 
British  Authors  reasonable  Protection  within  such  Possession,  it 
shall  be  lawful  for  Her  Majesty,  if  She  thiuk  fit  so  to  do,  to 
express  Her  Boyal  Approval  of  such  Act  or  Ordinance,  and  there- 
upon to  issue  an  Order  in  Council  declaring  that  so  long  as  the 
Provisions  of  such  Act  or  Ordinance  continue  in  force  within  such 
Colony  the  Prohibitions  contained  in  the  aforesaid  Acts,  and 
herein-before  recited,  and  any  Prohibitions  contained  in  the  said 
Acts  or  in  any  other  Acts  against  the  importing,  selling,  letting 
out  to  hire,  exposing  for  Sale  or  Hire,  or  possessing  Foreign 
Eeprints  of  Books  first  composed,  written,  printed,  or  published  in 
the  United  Kingdom,  and  entitled  to  Copyright  therein,  shall  be 
suspended  so  far  as  regards  such  Colony;   and  thereupon  such 
Act  or  Ordinance  shall  come  into  operation,  except  so  far  as  may 
be  otherwise  provided  therein,  or  as  may  be  otherwise  directed  by 
such  Order  in  Council,  any  thing  in  the  said  last-recited  Act  or  in 
any  other  Act  to  the  contrary  notwithstanding. 

II.  And  he  it  enacted,  That^  every  such  Order  in  Coimcil  shall,  onienin 
within  One  Week  after  the  issuing  thereof,  be  published  in  the  be  puin 
London  Oaaette,  and  that^  a  Copy  thereof,  and  of  every  such  Colo-  Gazette, 
nial  Act  or  Ordinance  so  approved  as  aforesaid  by  Her  Majesty,  Orden  in 

"       "     Council  and 

shall  be  laid  before  both  Houses  of  Parliament  within  Six  Weeks  the 
after  the  issuing  of  such  Order,  if  Parliament  be  then  sitting,  or  if  Acts  or 
Parliament  be  not  then  sitting,  then  within  Six  Weeks  after  the  to  be  uod^ 
opening  of  the  next  Session  of  Parliament.  liu^t?^ 

7/1.     And  he  it  enacted,  This  Act  may  he  amended  or  r&pecHed  hy  ^^^^^^^^ 
any  Act  to  he  passed  in  the  present  Session  of  Pa/rliament}  *c. 

>  Repealed  by  Statute  Law  Keyision  Act,  1891. 
*  Repealed  by  Statute  Law  ReviAion  Act,  1875. 
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16  VICT.  CAP.  12. 

An  Act  to  enable  Her  Majesty  to  carry  into  effect  a  Conven- 
tion with  France  on  the  Subject  of  Copyright ;'  to  extend 
and  explain  the  International  Copyright  Acts ;  and  to 
explain  the  Acts  relating  to  Copyright  in  Engravings. 

[28<A  May  1852.] 

TJ/HEBEAS  an  Act  was  passed  in  the  Seventh  Year  of  the  Re^ 
of  Her  present  Majesty,  intituled '  An  Act  to  amend  the  Law 
rekUing  to  IntemaJtional  Copyright ^  herein-after  caUed  *  The  Inter- 
naiiorud  Copyright  Act ' ;  And  whereas  a  Convention  has  lately 
been  concluded  between  Her  Majesty  and  the  French  Republic^  for 
extending  in  each  Country  the  Enjoymerd  of  Copyright  in  Works  of 
Literature  and  the  Fine  Arts  first  published  in  the  other ,  and  for  cer^ 
tain  Reductions  of  Duties  now  levied  on  Books,  Prints,  and  Musical 
Works  published  in  France :  And  whereas  certain  of  the  Stipulations 
on  the  Fart  of  Her  Majesty  contained  in  the  said  Treaty  require  the 
Authority  of  Parliament:  And  whereas  it  is  expedient  that  such 
Authority  should  be  given,  and  thai  Her  Majesty  should  be  enabled  to 
make  similar  Stipulations  in  any  Treaty  on  the  Subject  of  Copyright 
which  may  hereafter  be  concluded  with  any  Foreign  Power :  JBe  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliamient  assembled,  and  by  the  Authority 
of  the  same,  as  follows ;' 

I.  The  Eighteenth  Section  of  the  said  Act  of  the  Seventh  Year  of 
Her  present  Majesty,  Chapter  Twelve,  shall  be  repealed,  so  far  as  the 
same  is  inconsistent  with  the  Provisions  herein^after  contained} 

1  Short  Titles  Act,  1896. 

*  Repealed  by  Statnte  Law  Revision  Act,  1892. 

^  Repealed  by  the  International  Copyright  Act,  1886,  sec.  12. 
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II,  Her  Majesty  mayy  by  Order  in  Council,  direct  that  the  Authors  Her  Majesty 
of  Books  which  are,  after  a  future  Time,  to  be  specified  in  sv^h  ^Lrm 
Order,  published  in  any  Foreign  Country,  to  be  named  in  such  Order,  diroct  that 
their  Executors,  Administrators,  and  Assigns,  shall,  subject  to  the  Authon  of 
Provisions  herein-after  contained  or  referred  to,  be  empowered  to  uahod  m  ' 
preveid  the  Publication  in  the  British  Dominions  of  any  Translations  oSSnSes 
of  such  Books  not  authorized  by  them,  for  such  Time  as  may  be  ^te?  * 
specified  in  su^h  Order,  not  extending  beyond  the  Expiration  of  Five  ^^^^ 
Years  from  the  Time  at  which  the  authorized  Translations  of  such  55^31^ 
Books  herein-after  mentioned  are  respectively  first  published,  and  in  **<»"• 

the  Case  of  Books  published  in  Parts,  not  extending  as  to  each  Part 
beyond  the  Expiraiion  of  Five  Years  from  the  Time  at  which  the 
authorized  Translaiion  of  such  Part  is  first  published,^ 

III,  Subject  to  any  Provisions  or  Qualifications  contained  in  such  ^croupon 
Order,  and  to  the  Provisions  herein  contained  or  referred  to,  the  Copyright 
Laws  and  Enactments  for  the  Time  being  in  force  for  the  Purpose  o/^  to  prevent 
preventing  the  Infringement  of  Copyright  in  Books  published  in  the  latlona. 
British  Dominions  shall  be  applied  for  the  Purpose  of  preventing  the 
Publication  of  Translations  of  the  Books  to  which  such  Order  extends 

which  are  not  sanctioned  by  the  Authors  of  such  Books,  except  only 
such  Parts  of  the  said  Enactments  as  relate  to  the  Delivery  of  Copies 
of  Books  for  the  Use  of  the  British  Museum,  and  for  the  Use  of  the 
other  Libraries  therein  referred  to} 

IV.  Her  Majesty  may,  by  Order  in  Council,  direct  thai  Authors  of  Her  Majeety 
Dramatic  Pieces  which  are,  after  a  future  Time,  to  be  specified  tnSi^m 
such  Order,  first  publicly  represented  in  any  Foreign  Country,  to  be  direct  that 
named  in  such  Order,  their  Executors,  Administrators,  and  Assigns,  S^i^i^tic 
shall,  subject  to  the  Provisions  herein-after  mentioned  or  referred  to,  JJiSStS" 
be  empowered  to  prevent  the  Bepresentalion  in  the  British  Dominions  ^^S?^ 
of  any  Translation  of  such  Dramatic  Pieces  not  authorized  by  them,  Jj^JJ"* 
for  such  Time  as  may  be  specified  in  such  Order,  not  extending  "^^^^ 
beyond  the  Expiration  of  Five  Years  from  the  Time  at  which  the  55^J^ 
authorized  Translations  of  su^h  Dramatic  Pieces  herein-after  men-  tions. 
tioned  are  first  published  or  publicly  represented} 

V.  Subject  to  any  Provisions  or  Qualificaiions  contained  in  such  Thereupon 
last-mentioned  Order,  and  to  the  Provisions  herein-after  contained  or  protecting 
referred  to,  the  Laws  and  Enactments  for  the  Time  being  in  force  for  aen^n  of 

^  Repealed  by  the  International  Copynght  Act,  1886,  see.  12. 


742  ENGLISH  STATUTES. 

such  Pieces   ensuring  to  the  Author  of  any  Dramatic  Piece  first  publicly  r^pre- 

to  prevent     setUed  in  the  British  Dominions  the  sole  Liberty  of  representing  the 

ixed  TranA-   Same  shoM  he  applied  for  the  Purpose  of  preventing  the  Mepreseniation 

^^^        of  any  Translations  of  the  Dramatic  Pieces  to  which  such  Uui^men- 

tioned  Order   extends,  which  are  not  sanctioned  hy  the  Atithors 

thereof} 

t^tt^^^^  VI.  Nothing  herein  contained  sliall  be  so  construed  as  to  preTent 
rieceB*to^ti»e  ^^^  Imitations  or  Adaptations  to  the  English  Stage  of  any 
l^giiiih  Dramatic  Piece  or  Musical  Composition  published  in  any  Foreign 
prevented.    Country. 

to  N^Jra?*       Vn.  Notwithstanding  anything  in  the  said  International  Copj- 

pap««.  &c.    right  Act  or  in   this  Act  contained,   any  Article    of    political 

Foutics  may  Discussion    which   has    been    published    in    any    Newspaper  or 

iLshiSor      Periodical  in  a  Foreign  Country  may,  if  the  Source  from  which 

and  also  all   the  samo  is  taken  be  acknowledged,  be  republished  or  translated  in 

ArticiLpn    any  Newspaper  or  Periodical  in  this  Countiy;  and  any  Article 

unTcsstiie     relating  to  any  other  Subject  which  has  been  so  published  as  afore- 

n^Shia    Said  may,  if  the  Source  from  which  the  same  is  taken  be  acknow- 

r^^o  tbe^  lodged,  be  republished  or  translated  in  like  Manner,  unless  the 

^^^^^-         Author  ha,s  signified  his  Intention  of  preserving  the  Copyright 

therein,  and  the  Eight  of  translating  the  same,  in  some  conspicuous 

Part  of  the  Newspaper  or  Periodical  in  which  the  same  was  first 

published,  in  which  Case  the  same  shall,  without  the  Formalities 

required  hy  the  next  following  Section,^  receive  the  same  Protection 

as  is  by  virtue  of  the  International  Copyright  Act  or  this   Act 

extended  to  Books. 

No  Author        VIII.  No  Author,  or  his  Executors,  Administrators,  or  Assigns, 

to  DC  "^ 

entitled  to  shoM  be  entitled  to  the  Benefit  of  this  Act,  or  of  any  Order  in  Council 
this  Act  issued  in  purstumce  thereof,  in  respect  of  the  Translation  of  any 
complying  Booh  or  Dramatic  Piece,  if  the  following  Requisitions  are  not  eam^ 
Requisitions  plied  with ;  (that  is  to  say,) 

spedfled.  I-  The  original  Work  from  which  the  Translation  is  to  he  made 

must  be  registered  and  a  Copy  thereof  deposited  in  the  United 
Kingdom  in  the  Manner  required  for  original  Works  hy  the 
said  International  Copyright  Act,  vnthin  Three  Calendar 
Months  of  its  First  Pvhlicalion  in  the  Foreign  Country  ; 

1  Repealed  by  the  International  Copyright  Act,  1886,  sec.  12. 

2  Repealed  by  Statute  Law  Revision  Act,  1894. 
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2,  The  Author  must  notify  on  the  TiUe  Page  of  the  original  Work, 

or  if  it  is  published  in  Parts,  on  the  Title  Page  of  the  First 
Part,  or  if  there  is  no  Title  Page,  on  some  conspicuous  Part 
of  the  Work,  that  it  is  his  Intention  to  reserve  the  Bight  of 
translating  it : 

3,  The  Transhxtion  sanctioned  hy  the  Author,  or  a  Part  thereof, 

must  he  published  either  in  the  Country  mentioned  in  the 
Order  in  Council  hy  virtue  of  which  it  is  to  he  protected  or 
in  the  British  Dominions,  not  later  than  One  Year  after  the 
Registration  and  Deposit  in  the  United  Kingdom  of  the 
original  Work,  and  the  whole  of  such  Tra/nslation  must  he 
published  vrithin  Three  Tears  of  such  Registration  and 
Deposit : 

4,  8uch   Translation  must  he  registered    and    a    Copy   thereof 

deposited  in  the  United  Kingdom  within  a  Time  to  he  men- 
tioned in  that  Behalf  in  the  Order  hy  which  it  is  protected, 
and  in  the  Manner  provided  hy  the  said  International  Copy- 
right Act  for  the  Registration  and  Deposit  of  original 
Works : 
6,  In  the  Case  of  Books  published  in  Parts,  each  Part  of  the 
original  Work  must  he  registered  and  deposited  in  this 
Country  in  the  Manner  required  hy  the  said  Intematuynal 
Copyright  within  Three  Months  after  the  First  Publication 
thereof  in  the  Foreign  Cov/ntry : 

6.  In  the  Case  of  Dramatic  Pieces  the  Translation  sanctioned  hy 

the  Author  must  he  published  within  Three  Calendar  Months 
of  the  Registration  of  the  original  Work : 

7.  The  above  Requisitions  shall  apply  to  Articles  originally  pub- 

lished in  Newspapers  or  Periodicals  if  the  same  he  afterwards 
published  in  a  separate  Form,  hui  shall  not  apply  to  such 
Articles  as  originally  published} 

IX.  All  Copies  of  any  Works  of  Literature  or  Art  wherein  there  Pirated 

r  J  ^  Copi6B  pro- 

is  any  subsisting  Copyright  by  yirtue  of  the  International  Copy-  ^Jj^to be 
right  Act  and  this  Act,  or  of  any  Order  in  Council  made  in  except  with 
pursuance  of  such  Acts  or  either  of  them,  and  which  are  printed,  proprietor; 
reprinted,  or  made  in  any  Foreign  Country  except  that  in  which 
such  Work  shall  be  first  published,  and  all  unauthorized  Transla- 
tions of  any  Book  or  Dramatic  Piece  the  Publication  or  public 
>  Repealed  by  the  Intemational  Copyright  Act,  1886,  sec.  12. 
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Eepresentation  in  the  British  Dominions  of  TrauBlations  whereof 
not  authorized  as  in  this  Act  mentioned  shall  for  the  Time  being 
be  prevented  under  any  Order  in  Council  made  in  pursuanoe  of 
this  Act,  are  hereby  absolutely  prohibited  to  be  imported  into  any 
Part  of  the  British  Dominions,  except  by  or  with  the  Consent  of 
the  registered  Proprietor  of  the  Copyright  of  such  Work  or  of  such 
PKm«ion«     Book  or  Piece,  or  his  Agent  authorized  in  Writing ;  and  the  Pro- 

of  5  &  6 

Vict.  0. 45.    vision  of  the  Act  of  the  Sixth  Tear  of  Her  Majesty  *  to  amend  the 

as  to  For- 

feiture,  &c.  Law  of  Copyright,'  for  the  Forfeiture,  Seizure,  and  Destruction 
w^  &c.   of  any  printed  Book  first  published  in  the  United  Kingdom  wherein 
Works  pro-  there  shall  be  Copyright,  and  reprinted  in  any  Country  out  of  the 
^^Sted      British  Dominions,  and  imported  into  any  Part  of  the  British 
i^erthis     pQUQ^inions  by  any  Person  not  being  the  Proprietor  of  the  Copy- 
right, or  a  Person  authorized  by  such  Proprietor,  shall  extend  and 
be  applicable  to  all  Copies  of  any  Works  of  Literature  and  Art, 
and  to  all  Translations  the  Importation  whereof  into  any  Part  of 
the  British  Dominions  is  prohibited  under  this  Act. 

Foregoing         X.  The  Provisious  herein-before  contained  shall  be  incorporated 

Frovifiions  ^ 

and7&8  -with  the  International  Copjrright  Act,  and  shall  be  read  and 
be  read  as*     construod  therewith  as  One  Act. 

One  Act. 

Smdations  ^^'  "^^"^  whereos  Her  Majesty  has  already ,  hy  Order  in  Council 
*o  ^  under  the  said  IntemationaX  Copyright  Act,  given  effect  to  certain 
herein-        Stiptdoiions  Contained  in  the  said    Convention  with  the  French 

before  men-  , 

tioned,  with-  Bepvhlic ;  and  it  is  expedient  that  the  Remainder  of  the  Stipula- 

out  further  -n     ,      a   -n-        •>«-•<•      .^  >  i  ^  . 

Order  in  tions  on  the  Fart  of  Her  Majesty  m  the  said  Convention  contained 
should  take  effect  from  the  passing  of  this  Act  without,  any  further 
Order  in  Council :  During  the  Continuance  of  the  said  Convention^ 
and  so  long  a^  the  Order  in  Council  already  made  under  the  said 
InterTiational  Copyright  Act  remains  in  force,  the  Provisions  herein- 
before contained  shall  apply  to  the  said  Convention,  and  to  IVans- 
lotions  of  Books  and  Dramatic  Pieces  which  are,  after  the  passing  of 
this  Act,  published  or  represented  in  France,  in  the  same  Manner  as 
if  Her  Majesty  had  issued  Her  Order  in  Council  in  pursuance  of 
this  Act  for  giving  effect  to  such  Convention,  and  had  therein  directed 
that  such  Translations  should  be  protected  as  herein-before  mentioned 
for  a  Period  of  Five  Years  from  the  Date  of  the  First  Publication  or 
public  Bepresentalion  thereof  respectively,  and  as  if  a  Period  of  TTiree 
Months  from  the  Publication  of  such  Translation  were  the  Time 
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mentioned  in  such  Order  as  the  Time  within  which  the  same  must  he 
registered  and  a  Copy  thereof  deposited  in  the  United  Kingdom} 

XII,  And  whereas  an  Act  was  passed  in  the  Tenth  Tear  of  Her  Jfteduetion 

*  of   Dulieg, 

present  Majesty^  intituled  'An  Act  to  am^nd  an  Act  of  the  Seventh      — 
and  Eighth  Years  of  Her  present  Majesty ,  for  reducing^  under  cer-  9  &  lo  vict. 
tain  Circumstances,  the  Duties  payable  upon  Books  and  Engravings ' ;   " 
And  whereas  hy  the  said  Convention  with  the  French  Republic  it  was 
stipulated  that  the  Duties  on  Boohs,  Prints,  and  Drawings  published- 
in  the  Territories  of  the  French  Bepvblic  should  he  reduced  to  the 
Amounts  specified  in  the  Schedule  to  the  said  Act  of  the  Tenth  Tear 
of  Her  present  Majesty,  Chapter  Fifty-eight:  And   whereas  Her 
Majesty  has,  in  pursuance  of  the  said  Convention,  and  in  exercise  of 
the  Powers  given  by  the  said  Act,  by  Order  in  Council  declared  thai 
such  Duties  shall  be  reduced  accordingly :  And  whereas  by  the  said 
Convention  it  was  further  stipuJaied  that  the  said  Bates  of  Duty 
should  not  be  raised  during  the  Cordinuance  of  the  said  Convention; 
and  that  if  during  the   Continuance  of  the  said   Convention  any 
Reduction  of  those  Bates  should  be  made  in  favour  of  Boohs,  Prints, 
or  Drawings  published  in  any  other  Country,  such  Reduction  should 
be  ai  the  same  Time  extended  to  similar  Articles  published  in  France : 
And  whereas  Doubts  are  entertained  whether  such  last-mentioned 
Stipulations  can  be  earned  into  effect  without  the  Authority  of 
Parliament:  Be  it  enacted.  Thai  the  said  Bates  of  Duty  so  reduced  Rates  of 
as  aforesaid  shall  not  be  raised  during  the  Continuance  of  the  said  be  ndsed 
Convention ;  and  thai  if  during  the  Continuance  of  the  said  Convene  ckmtinuaiioG 
tion  any  further  Beduction  of  such  Bates  is  made  in  favour  oftaot 
Boohs,  Prints,  or  Drawings  published  in  any  other  Foreign  Country,  auction  is 
Her  Majesty  may,  by  Order  in  Council,  declare  that  such  Beduction  ^SSnn- 
shdll  be  extended  to  similar  Articles  published  in  France,  such  Order  S  wrteSS 
to  be  made  and  published  in  the  same  Manner  and  to  be  subject  to  ^  ^^■'^' 
the  same  Provisions  as  Orders  made  in  pursuance  of  the  said  Act  of 
the  Tenth  Tear  of  Her  present  Majesty,  Chapter  Fifty-eight} 

XIII,  And  whereas  Doubts  have  arisen  as  to  the  Construction  of 
the  Schedule  of  the  Act  of  the  Tenth  Year  of  Her  present  Majesty, 
Chapter  Fifty-eight : 

It  is  hereby  declared.   Thai  for  the  Purposes  of  the  said  Act  ForRemoTai 
every  Work  published  in  the  Country  of  Export,  of  which  Pari  has  to  csonstrac^ 

'  Repealed  by  International  Copyright  Act,  1886,  sec.  12. 
>  Repealed  by  Statute  Law  Revision  Act,  1875. 
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tionof  been  originaUy  produced  in  the  United  Kingdom,  shall  he  deemed 
9  &  10  Vict,  to  he  and  he  subject  to  the  Duty  payable  on  *  Works  originally  pro- 
duced  in  the  United  Kingdom,  and  republished  in  the  Country  q^ 
Export,*  aUhough  it  contains  also  original  Matter  not  produced  in 
the  United  Kingdom,  unless  it  shaU  be  proved  to  the  Satisfaction  of 
the  Commissioners  of  Her  Majesty'* s  Customs  by  the  Importer,  Con- 
signee,  or  other  Person  entering  the  same  that  such  original  Matter 
is  at  least  equal  to  the  Part  of  the  Work  produced  in  the  United 
Kingdom,  in  which  Case  the  Work  shall  be  subject  only  to  the  Duty 
on  *  Works  not  originaUy  produced  in  the  United  Kingdom.*  ^ 

^«J*<^.        XrV.  And  whereas  by  the  Four  seyeral  Acts  of  Parliament  f ol- 
—      lowing ;  (that  is  to  say,)  an  Act  of  the  Eighth  Year  of  the  Beign 
8  0.2.  c.  IS.  of  King  George  the  Second,   Chapter   Thirteen;   an  Act  of  the 
17Q.S.C.67!  Seventh  Year  of  the  Eeign  of  King  George  the  Third,  Chapter 
c.  59.       '   Thirty-eight ;   an  Act  of  the  Seventeenth  Year  of  the  Beign  of 
King  George  the  Third,  Chapter  Fifty-seven ;  and  an  Act  of  the 
Seventh  Year  of  King  WiUiam  the  Fourth,  Chapter  Fifty-nine, 
Provision  is  made  for  securing  to  every  Person  who  invents,  or 
designs,  engraves,  etches,  or  works  in  Mezzotinto  or  Chiaro-oscuro, 
or,  from  his  own  Work,  Design,  or  Invention,  causes  or  procures 
to  be  designed,  engraved,  etched,  or   worked  in   Mezzotinto   or 
Chiaro-oscuro,  any  Historical   Print  or  Prints,  or  any  Print  or 
Prints  of  any  Portrait,  Conversation,  Landscape,  or  Architecture, 
Map,  Chart,  or  Plan,  or  any  other  Print  or  Prints  whatsoever,  and 
to  every  Person  who  engraves,  etches,  or  works  in  Mezzotinto 
or  Chiaro-oscuro,  or  causes  to  be  engraved,  etched,  or  worked  any 
Print  taken  from  any  Picture,  Drawing,  Model,  or  Sculpture,  not- 
withstanding such   Print  has   not  been  graven  or  drawn  from 
his  own  original  Design,  certain  Copyrights  therein  defined :  And 
whereas  Doubts  are  entertained  whether  the  Provisions  of  the  said 
Acts  extend  to  Lithographs  and  certain  other  Impressions,  and  it 
is  expedient  to  remove  such  Doubts : 
For  Removal      It  is  hereby  declared.  That  the  Provisions  of  the  said  Acts  are 
tothePro^  intended  to  include  Prints  taken  by  Lithography,  or  any  other 
virionaof  the  jj^g^jigjiical  Process  by  which  Prints  or  Impressions  of  Drawings 
Sth^rtlhij,  or  Designs  are  capable  of  being  multiplied  indefinitely,  and  the 
^*^*^  ^^'    said  Acts  shall  be  construed  accordingly. 


*  Repealed  by  Statute  Law  Kevision  Act,  1875. 
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38  VICT.  CAP.  12. 

An  Act  to  amend   the  Law   relating  to  International 
Copyright. 

[13/A  May  1875.] 

TJ/HEREA8  hy  an  Act  passed  in  the  fifteenth  year  of  the  reign  i5  vict. 

of  Her  present  Majesty,  chapter  twelve,  intituled  *  An  Act 
to  enable  Her  Majesty  to  carry  into  effect  a  convention  with  France 
on  the  subject  of  copyright ;  to  extend  and  explain  the  Intemaiional 
Copyright  Acts;  and  to  explain  the  Ads  reUUing  to  copyright  in 
engravings,^  it  is  ena^^ed,  that  'Her  Majesty  may,  hy  Order  in 
Council,  direct  that  authors  of  dramatic  pieces  which  are,  after  a 
future  time,  to  he  specified  in  such  order,  first  publicly  represented 
in  any  foreign  country,  to  he  named  in  such  order,  their  executors, 
administrators,  and  assigns,  shall,  subject  to  the  provisions  thereinafter 
mentioned  or  referred  to,  he  empowered  to  prevent  th^  representation 
in  the  British  dominions  of  any  translation  of  sv^h  dramatic  pieces 
not  authorised  hy  them,  for  such  time  as  may  he  specified  in  such 
order,  not  extending  beyond  the  expiration  of  five  years  from  the  time 
at  which  the  authorised  translations  of  such  dramatic  pieces  are  first 
published  and  publicly  represented : ' 

And  whereas  hy  the  same  Act  it  is  further  enacted,  '  that,  subject 
to  any  provisions  or  qualifications  contained  in  such  order,  and  to  the 
provisions  in  the  said  Act  contained  or  referred  to,  the  laws  and 
enactments  for  the  time  being  in  force  for  ensuring  to  the  author  of 
any  dramatic  piece  first  publicly  represented  in  the  British  dominions 
the  sole  liberty  of  representing  the  same  shaU  be  applied  for  the 
purpose  of  preventing  the  representation  of  any  translations  of  the 
dramatic  pieces  to  which  such  order  extends,  which  are  not  sanctioned 
by  the  authors  thereof: ' 

1  Short  Titles  Act,  1896. 


748  ENGLISH  STATUTES. 

And  whereas  hy  the  sixth  section  of  the  said  Act  it  is  provided, 
that  ^nothing  in  the  said  Act  contained  shall  he  so  construed  as  to 
prevent  fair  imitations  or  adaptations  to  the  English  sta^e  of  any 
dramaiic  piece  or  musical  composition  published  in  any  fordgn 
cotmtry : ' 

And  whereas  it  is  expedient  to  alter  or  amend  the  last-mentioned 
provision  under  certain  circu/mstances : 

Be  it  therefore  enacted  hy  the  Queen^s  most  Excellent  Majesty^  hy 
and  iffith  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and  6y 
the  authority  of  the  same,  as  follows;  viz,,^ 

Soc(i<m6of       1.  In  any  case  in  which,  by  virtue  of  the  enactments  herein- 

St  to  apply  before  recited,  any  Order  in  Council  has  been  or  may  hereaftefr  be 

pieces  in  °  made  for  the  purpose  of  extending  protection  to  the  translations  of 

Saes!"        dramatic  pieces  first  publicly  represented  in  any  foreign  country, 

it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  to  direct 

that  the  sixth  section  of  the  said  Act  shall  not  apply  to   the 

dramatic  pieces  to  which  protection  is  so  extended ;  and  thei^upon 

the  said  recited  Act  shall  take  effect  with  respect  to  such  dramatic 

pieces  and  to  the  translations  thereof  as  if  the  said  sixth  section 

of  the  said  Act  were  hereby  repealed. 

»  Repealed  by  Statute  Law  Reviaion  Act,  1893  (2). 
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38  AND  39  VICT.  CAP.  63. 

An  Act  to  give  effect  to  an  Act  of  the  Parliament  of  the 
Dominion  of  Canada  respecting  Copyright. 

[2dAuffust  1875.] 

TJ/HEEEAS  by  an  Order  of  Her  Majesty  in  Council,  dated  the  7th 
day  of  July  1868,  it  was  ordered  that  all  prohibitions  con- 
tained in  Acts  of  the  Imperial  Parliament  against  the  importing  into 
the  Province  of  Canada,  or  against  the  selling,  letting  out  to  hire, 
exposing  for  sale  or  hire,  or  possessing  therein  foreign  reprints  of 
boohs  first  composed,  written,  printed,  or  published  in  the  United 
Kingdom,  and  entitled  to  copyright  therein,  should  be  suspended  so 
far  as  regarded  Canada : 

And  whereas  the  Senate  and  House  of  Commons  of  Canada  did,  in 
the  second  session  of  the  third  Parliament  of  the  Dominion  of  Canada, 
held  in  the  thirty-eighth  year  of  Her  Majesty's  reign,  pass  a  Bill 
irdituled  *  An  Act  respecting  Copyrights,'  which  Bill  has  been 
reserved  by  the  Governor- General  for  the  signification  of  Her 
Majesty's  pleasure  thereon : 

And  whereas  by  the  said  reserved  BUI  provision  is  made,  subject  to 
such  conditions  as  in  the  said  BUI  are  meniioned,  for  securing  in 
Canada  the  rights  of  avlhors  in  respect  of  matters  of  copyright,  and 
for  prohibiting  the  importation  into  Canada  of  any  work  for  which 
copyright  under  the  said  reserved  BiU  has  been  secured ;  and  whereas 
doubts  have  arisen  whether  the  said  reserved  BUI  may  not  be  repugnant 
to  the  said  Order  in  CouncU,  and  U  is  expedient  to  remove  such  doubts 
and  to  confirm  the  said  BiU: 

Be  it  enacted  by  the  Queen's  most  ExceUent  Majesty,  by  and  with 
the  advice  amd  consent  of  the  Lords  Spirittud  and  Temporal,  and 
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Commons,  in  this  present  Parliament  assembled,  and  by  the  atUhorUy 
of  the  samie,  as  follows :  ^ 

shoiititte        1.  Tbls  Act  TDAj  bo  cited  for  all  purposes  as  The  Canada  Copy- 
^^'*-        right  Act.  1875. 

Deflnitioii  of  2.  In  the  construction  of  this  Act  the  words  *  book '  and  *  copy- 
right '  shall  have  respectively  the  same  meaning  as  in  the  Act  of 
the  fifth  and  sixth  years  of  Her  Majesty's  reign,  chapter  forty- 
five,  intituled  '  An  Act  to  amend  the  Law  of  Copyright.' 

Hot  Majesty-  3.  It  shall  be  lawful  for  Her  Majesty  in  Council  to  assent  to  the 
to  &e  Bill  in  Said  reserved  Bill,  as  contained  in  the  schedule  to  this  Act  annexed, 

Bchcdulo 

and  if  Her  Majesty  shall  be  pleased  to  signify  Her  assent  thereto, 
the  said  Bill  shall  come  into  operation  at  such  time  and  in  such 
manner  as  Her  Majesty  may  by  Order  in  Council  direct ;  anything 
in  the  Act  of  the  twenty-eighth  and  twenty-ninth  years  of  the 
reign  of  Her  Majesty,  chapter  ninety-three,  or  in  any  other  Act  to 
the  contrary  notwithstanding. 

Colonial  re-       4.  Where  any  book  in  which,  at  the  time  when  the  said  reserved 

pnnbi  no-  "^ 

tobeim-  Bill  comes  into  operation,  there  is  copyright  in  the  United  King- 
united  dom,  or  any  book  in  which  thereafter  there  shall  be  such  copyright, 
becomes  entitled  to  copyright  in  Canada  in  pursuance  of  the 
provisions  of  the  said  reserved  Bill,  it  shall  be  unlawful  for  any 
person,  not  being  the  owner,  in  the  United  Kingdom,  of  the  copy- 
right in  such  book,  or  some  person  authorised  by  him,  to  import 
into  the  United  Kingdom  any  copies  of  such  book  reprinted  or 
republished  in  Canada ;  and  for  the  purposes  of  such  importation 
the  seventeenth  section  of  the  said  Act  of  the  fifth  and  sixth  years 
of  the  reign  of  Her  Majesty,  chapter  forty-five,  shall  apply  to  all 
such  books  in  the  same  manner  as  if  they  had  been  reprinted  out 
of  the  British  dominions. 

(^'cUof  ^'  -^^^  ®*^^  Order  in  Council,  dated  the  seventh  day  of  July  one 
7th July  1868  thousaud  eight  hundred  and  sixty-eight,  shall  continue  in  force  so 
in  force       far  as  relates  to  books  which  are  not  entitled  to  copyright  for  the 

rabject  to         ,  ,  .  .  ^.f^ 

this  Act.       time  being,  in  pursuance  of  the  said  reserved  Bill. 

1  Repealed  by  Statute  Law  Rension  Act,  1893  (2). 
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1876. 

39  AND  40  VICT.  CAP.  36. 

An  Act  to  consolidate  the  Customs  Laws. 

[24th  July  1876.] 

42.  The  goods  enumerated  and  described  in  the  following  table  ProWbitiona 
of  prohibitions  and  restrictions  inwards  are  hereby  prohibited  to  strictions. 
be  imported  or  brought  into  the  United  Kingdom,  save  as  thereby 
excepted,  and  if  any  goods  so  enumerated  and  described  shall  be 
imported  or  brought  into  the  United  Kingdom  contrary  to  the 
prohibitions  or  restrictions  contained  therein,  such  goods  shall  be 
forfeited,  and  may  be  destroyed  or  otherwise  disposed  of  as  the 
Commissioners  of  Customs  may  direct. 

A  Tablb  op  Pbohibitions  and  Bestbictioks  inwabds. 
Ooods  prohibited  to  he  imported. 
Books  wherein  the    copyright  shall  be  first  subsistinir,  first  i^bio  of 

prohibitions 

composed,  or  written  or  printed,  in  the  United  Kingdom,  and,  and  re- 
printed or  reprinted  in  any  other  country,  as  to  which  the 
proprietor  of  such  copyright  or  his  agent  shall  have  giyen  to 
the  Commissioners  of  Customs  a  notice  in  writing,  duly 
declared,  that  such  copyright  subsists,  such  notice  also  stating 
when  such  copyright  will  expire. 


44.  The  Commissioners  of  Customs  shall  cause  to  be  made,  and   importa- 

TION  A3ID 

to  be  publicly  exposed  at  the  Custom  Houses  in  the  several  ports  Wauhous- 
in  the  United  Kingdom,  lists  of  all  books  wherein  the  copyright      — - 
shall  be  subsisting,  and  as  to  which  the  proprietor  of  such  copy-  moUbited 
right,  or  his  agent,  shall  have  given  notice  in  writing  to  the  said  exposed  at 
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Custom  Commissioners  that  such  copyright  exists,  stating  in  such  notioe 
when  such  copyright  expires,  accompanied  bj  a  declaration  made 
and  subscribed  before  a  collector  of  Customs  or  a  justioe  of  the 
peace,  that  the  contents  of  such  notioe  are  true. 

^^snosiB  45,  jf  any  person  shall  have  cause  to  complain  of  the  insertion 

oomplainioff  «/   x^  jr 

of  prohiw-    of  any  book  in  such  lists,  it  shall  be  lawful  for  any  judire  at 

tion  of  books  "^  i.-i  ,..  ^\ 

in  copyright  chambers,  on  the  application  of  the  person  so  complaining,  to  issue 
aproai  to  a    a  summous,  Calling  upon  the  person  upon  whose  notice  such  book 
ioiambers.     shaU  havo  been  so  inserted  to  appear  before  any  such  judge,  at  a 
time  to  be  appointed  in  such  summons,  to  show  cause  why  such 
book  shall  not  be  expunged  from  such  lists,  and  any  such  judge 
shall  at  the  time  so  appointed  proceed  to  hear  and  determine  upon 
the  matter  of   such  summons,  and  make  his   order  thereon  in 
writing;  and  upon  service  of  such  order,  or  a  certified  copy  theieot 
upon  the  Commissioners  of  Customs  or  their  secretary  for  the  time 
being,  the  said  Commissioners  shall  expunge  such  book  from  the 
list,  or  retain  the  same  therein,  according  to  the  tenor  of  such 
order ;  and  in  case  such  book  shall  be  expunged  from  such  lists, 
the  importation  thereof  shall  not  be  deemed  to  be  prohibited.     If 
at  the  time  appointed  in  any  such  summons  the  person  so   sum- 
moned shall  not  appear  before  such  judge,  then  upon  proof  by 
affidavit  that  such    simimons,  or  a  true  copy  thereof,  has  been 
personally  served  upon  the  person  so  summoned,  or  sent  to  him  by 
post  to  or  left  at  his  last  known  place  of  abode  or  business,  any 
such  judge  may  proceed  ex  parte  to  hear  and  determine  the  matter; 
but  if  either  party  be  dissatisfied  with  such  order,  he  may  apply  to 
a  superior  court  to  review  such  decision  and  to  make  such  further 
Nothing  to    order  thereon  as  the  court  may  see  fit:    Provided  always,  that 
^^  pep-  j^^^j^g  herein  contained  shall  affect  any  proceeding  at  law  or  in 
^oeeding    equity  which  any  party  aggrieved  by  reason  of  the  insertion  of  any 
^'   °'    book  pursuant  to  any  such  notice,  or  the  removal  of  any  book  from 
such  list  pursuant  to  any  such  order,  or  by  reason  of  any  false 
declaration  under  this  Act,  might  or  would  otherwise  have  against 
any  party  giving  such  notice,  or  obtaining  such  order,  or  making 
such  false  declaration. 

Foreign  re-       162.  Any  books  wherein  the  copyright  shall  be  subsisting,  first 

book«  under  composod   or  Written   or   printed   in  the  United  Kingdom,  and 

proEwtod.    printed  or  reprinted  in  any  other  coimtry,  shall  be  and  are  hereby 

absolutely  prohibited  to  be  imported  into  the  British  possessions 
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abroad :  Provided  always,  that  no  such  books  shall  be  prohibited 
to  be  imported  as  aforesaid  unless  the  proprietor  of  such  copy- 
right, or  his  agent,  shall  have  given  notice  in  writing  to  the  Com- 
missioners of  Customs  that  such  copyright  subsists,  and  in  such 
notice  shall  have  stated  when  the  copyright  will  expire ;  and  the 
said  Commissioners  shall  cause  to  be  made  and  transmitted  to  the 
several  ports  in  the  British  possessions  abroad,  from  time  to  time  to 
be  publicly  exposed  there,  lists  of  books  respecting  which  such  notice 
shall  have  been  duly  given,  and  all  books  imported  contrary  thereto 
shall  be  forfeited ;  but  nothing  herein  contained  shall  be  taken  to 
prevent  Her  Majesty  from  exercising  the  powers  vested  in  her  by 
the  tenth  and  eleventh  Victoria,  chapter  ninety-five,  intituled  'An 
Act  to  amend  the  law  relating  to  the  protection  in  the  colonies 
of  works  entitled  to  copyright  in  the  United  Kingdom/  to 
suspend  in  certain  cases  such  prohibition. 


CCC 
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THE  INTERNATIONAL  COPYRIGHT   ACT,  1886. 

49  ASD  60  VICT.  CAP.  33. 

An   Act   to   amend  the   Law  respecting  International   and 
Colonial  Copyright. 

[25th  June  1886.] 

LT/HEBEAS  by  the  IfUemational  Copyrighi  Ads  Her  Majesty 
is  authorised  by  Order  in  Council  to  direct  that  as  regards 
literary  and  artistic  worhs  first  published  in  a  foreign  country  the 
author  shall  have  copyright  therein  during  the  period  specified  in 
the  order,  not  exceeding  the  period  during  which  authors  of  the 
like  works  first  published  in  the  United  Kingdom  have  copyright : 

And  whereas  at  an  international  conference  held  at  Berne  in  ike 
month  of  September  one  thousand  eight  hundred  and  eighty-Jive  a 
draft  of  a  convention  was  a>greed  to  for  giving  to  authors  of  literary 
and  artistic  works  first  published  in  one  of  the  countries  parties 
to  the  convention  copyright  in  such  works  throughout  the  other 
countries  parties  to  the  convention: 

And  whereas,  without  the  authority  of  Parliament,  such  con- 
vention cannot  be  carried  into  effect  in  Her  Majesty's  dominions 
and  consequently  Her  Majesty  cannot  become  a  party  thereto,  and 
it  is  expedient  to  enable  Her  Majesty  to  accede  to  the  convention :  * 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Short  tittes       1. — (1.)  This  Act  may  be  cited  as  the  International  Copyright 

stiuction.       Act,  1886. 

(2.)  The  Acts  specified  in  the  first  part  of  the  First  Schedule  to 
this  Act  are  in  this  Act  referred  to  and  may  be  cited  by  the  short 

1  Repealed  by  Statute  Law  Beyiflion  Act,  1898. 
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titles  in  thai  schedule  mentioned,  and  those  Acts}  together  with  the 
enactment  specified  in  the  second  part  of  the  said  schedule,  are  in 
this  Act  collectively  referred  to  as  the  International  Copyright 
Acts.* 

The  Acts  specified  in  the  Second  Schedule  to  this  Act  may  he 
died  by  the  short  titles  in  thai  schedule  mentioned,  and  those  Acts^ 
are  in  this  Act  referred  to,  and  may  be  cited  collectively  as  the 
Copyright  Acts. 

(3.)  This  Act  and  the  International  Copyright  Acts  shall  be 
construed  together,  and  may  be  cited  together  as  the  International 
Copyright  Acts,  1844  to  1886. 

2.  The  following  provisions  shall  apply  to  an  Order  in  Council  Amendment 
under  the  International  Copyright  Acts : —  and  effect  of 

order  under 

(1.)  The  order  may  extend  to  all  the  several  foreign  countries  JJ^Jq; 
named  or  described  therein :  ri»J»t  Aot^ 

(2.)  The  order  may  exclude  or  limit  the  rights  conferred  by  the 
International  Copyright  Acts  in  the  case  of  authors  who  are 
not  subjects  or  citizens  of  the  foreign  countries  named  or 
described  in  that  or  any  other  order,  and  if  the  order  contains 
such  limitation  and  the  author  of  a  literary  or  artistic  work 
first  produced  in  one  of  those  foreign  countries  is  not  a  British 
subject,  nor  a  subject  or  citizen  of  any  of  the  foreign  countries 
so  named  or  described,  the  publisher  of  such  work,  unless  the 
order  otherwise  provides,  shaU  for  the  purpose  of  any  legal 
proceedings  in  the  United  Kingdom  for  protecting  any  copy- 
right in  such  work  be  deemed  to  be  entitled  to  such  copyright 
as  if  he  were  the  author,  but  this  enactment  shall  not  pre- 
judice the  rights  of  such  author  and  publisher  as  between 
themselves : 

(3.)  The  International  Copyright  Acts  and  an  order  made 
thereunder  shall  not  confer  on  any  person  any  greater  right 
or  longer  term  of  copyright  in  any  work  than  that  enjoyed  in 
the  foreign  countiy  in  which  such  work  was  first  produ<^. 

3. — (1.)  An  Order  in  Council  under  the  International  Copyright  simnituw- 
Acts  may  provide  for  determining  the  country  in  which  a  literary  T^' 
or  artistic  work  first  produced  simultaneously  in  two  or  more 

1  Repealed  by  Statute  Law  Revidon  Act,  1898. 
«  Cf.  Short  Tiae8  Act,  1896. 
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countries,  is  to  be  deemed,  for  the  purpose  of  copyriglity  to  haTe 
been  first  produced,  and  for  the  purposes  of  this  section  'country' 
means  the  United  Kingdom  and  a  country  to  which  an  oider 
under  the  said  Acts  applies. 

(2.)  Where  a  work  produced  simultaneously  in  the  United 
Kingdom,  and  in  some  foreign  country  or  countries  is  bj  Tirtue 
of  an  Order  in  Council  under  the  International  Copyright  Acts 
deemed  for  the  purpose  of  copyright  to  be  first  produced  in  one  of 
the  said  foreign  countries,  and  not  in  the  United  Kingdom,  the 
copyright  in  the  United  Eongdom  shall  be  such  only  aa  exists  by 
virtue  of  production  in  the  said  foreign  country,  and  shall  not  be 
such  as  would  have  been  acquired  if  the  work  had  been  fii^ 
produced  in  the  United  Kingdom. 


Modiflca-  4, — (1.)  Where  an  order  respecting  any  foreign  country  is  made 
certain  pro-  under  the  International  Copyright  Acts  the  provisions  of  those 
Interna-  Acts  with  rcspoct  to  the  r^istry  and  delivery  of  copies  of  works 
copyzight  shall  not  apply  to  works  produced  in  such  country  except  so  far 
^  as  provided  by  the  order. 

(2.)  Before  making  an  Order  in  Council  under  the  International 
Copyright  Acts  in  respect  of  any  foreign  country,  Her  Majesty  in 
Council  shall  be  satisfied  that  that  foreign  country  has  made  such 
provisions  (if  any)  as  it  appears  to  Her  Majesty  expedient  to 
require  for  the  protection  of  authors  of  works  first  produced  in 
the  United  Kingdom. 

Restriction  6. — (1.)  Where  a  work  being  a  book  or  dramatic  piece  is  first 
lation.  produced  in  a  foreign  country  to  which  an  Order  in  CouncO  under 
the  International  Copyright  Acts  applies,  the  author  or  publisher, 
as  the  case  may  be,  shall,  unless  otherwise  directed  by  the  order, 
have  the  same  right  of  preventing  the  production  in  and  importa- 
tion into  the  United  Kingdom  of  any  translation  not  authorised 
by  him  of  the  said  work  as  he  has  of .  preventing  the  production 
and  importation  of  the  original  work. 

(2.)  Provided  that  if  after  the  expiration  of  ten  years,  or  any 
other  term  prescribed  by  the  order,  next  after  the  end  of  the  year 
in  which  the  work,  or  in  the  case  of  a  book  published  in  numbers 
each  number  of  the  book,  was  first  produced,  an  authorised  trans- 
lation in  the  English  language  of  such  work  or  number  has  not 
been  produced,  the  said  right  to  prevent  the  production  in  and 
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importation  into  the  United  Kingdom  of  an  unauthorised  transla- 
tion of  such  work  shall  oease. 

(3.)  The  law  relating  to  copyright,  including  this  Act,  shall 
apply  to  a  lawfully  produced  translation  of  a  work  in  like  manner 
as  if  it  were  an  original  work. 

(4.)  Such  of  the  provisions  of  the  International  Copyright 
Act,  1852,  relating  to  translations  as  are  unrepealed  by  this 
Act  shall  apply  in  like  manner  as  if  they  were  re-enacted  in  this 
section. 

6.  Where  an  Order  in  Council  is  made  under  the  International  ^P^^a^^^"^ 
Copyright  Acts  with  respect  to  any  foreign  country,  the  author  and  oxWing 
publisher  of  any  literary  or  artistic  work  first  produced  before 

the  date  at  which  such  order  comes  into  operation  shall  be  entitled 
to  the  same  rights  and  remedies  as  if  the  said  Acts  and  this  Act 
and  the  said  order  had  applied  to  the  said  foreign  country  at  the 
date  of  the  said  production :  Provided  that  where  any  person  has 
before  the  date  of  the  publication  of  an  Order  in  Council  lawfully 
produced  any  work  in  the  United  Kingdom,  nothing  in  this  section 
shall  diminish  or  prejudice  any  rights  or  interests  arising  from  or 
in  connection  with  such  production  which  are  subsisting  and 
valuable  at  the  said  date. 

7.  Where  it  is  necessary  to  prove  the  existence  or  proprietorship  Evidence  of 
of  the  copyright  of  any  work  first  produced  in  a  foreign  country  copyright, 
to  which  an  Order  in  Council  under  the  International  Copyright 

Acts  applies,  an  extract  from  a  register,  or  a  certificate,  or  other 
doc\iment  stating  the  existence  of  the  copyright,  or  the  person  who 
is  the  proprietor  of  such  copyright,  or  is  for  the  purpose  of  any 
legal  proceedings  in  the  United  Kingdom  deemed  to  be  entitled  to 
such  copyright,  if  authenticated  by  the  official  seal  of  a  Minister  of 
State  of  the  said  foreign  country,  or  by  the  official  seal  or  the 
signature  of  a  British  diplomatic  or  consular  officer  acting  in  such 
country,  shall  be  admissible  as  evidence  of  the  &cts  named 
therein,  and  all  courts  shall  take  judicial  notice  of  every  such 
official  seal  and  signature  as  is  in  this  section  mentioned,  and 
shall  admit  in  evidence,  without  proof,  the  documents  authen- 
ticated by  it. 

8.— (1.)  The  Copyright  Acts  shall,  subject  to  the  provisions  of  ^/gS^riSt 
this  Act,  apply  to  a  literary  or  artistic  work  first  produced  in  a  i^S^ 
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British  possession  in  like  manner  as  they  apply  to  a  work  fiist 
produced  in  the  United  Kingdom : 
Provided  that — 
(a)  the  enactments  respecting  the  registry  of  the  copyTi^ht  in 

such  work  shall  not  apply  if  the  law  of  such   possession 

provides  for  the  registration  of  such  copyright ;  and 
(h)  where  such  work  is  a  book  the  delivery  to  any  persons  or 

body  of  persons  of  a  copy  of  any  such  work  shall  not  be 

required. 
(2.)  Where  a  register  of  copyright  in  books  is  kept  under  the 
authority  of  the  government  of  a  British  possession,  an  extract 
from  that  register  purporting  to  be  certified  as  a  true  copy  by 
the  officer  keeping  it,  and  authenticated  by  the  public  seal  of  the 
British  possession,  or  by  the  official  seal  or  the  signature  of  the 
governor  of  a  British  possession,  or  of  a  colonial  secretary,  or  of 
some  secretary  or  minister  administering  a  department  of  the 
government  of  a  British  possession,  shall  be  admissible  in  evidence 
of  the  contents  of  that  register,  and  all  courts  shall  take  judicial 
notice  of  every  such  seal  and  signature,  and  shall  admit  in  evid^ioe. 
without  further  proof,  all  docimients  authenticated  by  it. 

(3.)  Where  before  the  passing  of  this  Act  an  Act  or  ordinance 
has  been  passed  in  any  British  possession  respecting  copyright  in 
any  literary  or  artistic  works,  Her  Majesty  in  Council  may  make 
an  Order  modifying  the  Copyright  Acts  and  this  Act,  so  far  as 
they  apply  to  such  British  possession,  and  to  literary  and  artistic 
works  first  produced  therein,  in  such  manner  as  to  Her  Majesty  in 
Council  seems  expedient. 

(4.)  Nothing  in  the  Copyright  Acts  or  this  Act  shall  prevent 
the  passing  in  a  British  possession  of  any  Act  or  ordinance 
respecting  the  copyright  within  the  limits  of  such  possession  of 
works  first  produced  in  that  possession. 

AppUcation  9.  Where  it  appears  to  Her  Majesty  expedient  that  an  Order 
tionaicopy.  in  Couucil  Under  the  International  Copyright  Acts  made  after 
t?TOi^M.  the  passing  of  this  Act  as  respects  any  foreign  country,  should 
not  apply  to  any  British  possession,  it  shall  be  lawful  for  Her 
Majesty  by  the  same  or  any  other  Order  in  Coimcil  to  declare  that 
such  Order  and  the  International  Copyright  Acts  and  this  Act 
shall  not,  and  the  same  shall  not,  apply  to  such  British  poesesaon, 
except  so  far  as  is  necessary  for  preventing  any  prejudice  to  any 
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rights  acquired  previouslj  to  the  date  of  such  Order;  and  the 
expressions  in  the  said  Acts  relating  to  Her  Majesty's  dominions 
shall  be  construed  accordingly;  but  save  as  provided  by  such 
declaration  the  said  Acts  and  this  Act  shall  apply  to  every  British 
possession  as  if  it  were  part  of  the  United  Kingdom. 

10. — (1.)  It  shall  be  lawful  for  Her  Majesty  fi*om  time  to  time  MaUngof 
to  make  Orders  in  Council  for  the  purposes  of  the  International  coimdi. 
Copyright  Acts  and  this  Act,  for  revoking  or  altering  any  Order  in 
Council  previously  made  in  pursuance  of  the  said  Acts,  or  any  of 
them. 

(2.)  Any  such  Order  in  Council  shall  not  affect  prejudicially 
any  rights  acquired  or  accrued  at  the  date  of  such  Order 
coming  into  operation,  and  shall  provide  for  the  protection  of  such 
rights. 

11.  In  this  Act,  unless  the  context  otherwise  requires —  Defimdoiis. 

The  expression  'literary  and  artistic  work'  means  every  book, 
print,  lithograph,  article  of  sculpture,  dramatic  piece,  musical 
composition,  painting,  drawing,  photograph,  and  other  work  of 
literature  and  art  to  which  the  Copyright  Acts  or  the  International 
Copyright  Acts,  as  the  case  requires,  extend. 

The  expression  'author'  means  the  author,  inventor,  designer, 
engraver,  or  maker  of  any  literary  or  artistic  work,  and  includes 
any  person  claiming  through  the  author;  and  in  the  case  of  a 
posthumous  work  means  the  proprietor  of  the  manuscript  of  such 
work  and  any  person  claiming  through  him ;  and  in  the  case  of  an 
encyclopsBdia,  review,  magazine,  periodical  work,  or  work  published 
in  a  series  of  books  or  parts,  includes  the  proprietor,  projector, 
publisher,  or  conductor. 

The  expressions  'performed'  and  'performance'  and  similar 
words  include  representation  and  similar  words. 

The  expression  'produced'  means,  as  the  case  requires,  pub- 
lished or  made,  or,  performed  or  represented,  and  the  expression 
'  production '  is  to  be  construed  accordingly. 

The  expression  'book  published  in  numbers'  includes  any 
review,  magazine,  periodical  work,  work  published  in  a  series  of 
books  or  parts,  transactions  of  a  society  or  body,  and  other  books 
of  which  different  volumes  or  parts  are  published  at  different 
times. 


Bepealc 

Acts. 
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The  expression  'treaty'  includes  any  convention  or  anange- 
ment. 

The  expression  '  British  possession '  includes  any  part  of  Her 
Majesty's  dominions  exdusive  of  the  United  Kingdom ;  and  vbere 
parts  of  such  dominions  are  under  both  a  central  and  a  local  legis- 
lature, all  parts  under  one  central  l^islature  are  for  the  purpoeee 
of  this  definition  deemed  to  be  one  British  possession. 

12.  The  Acts  specified  in  the  Third  Schedule  to  ^ts  Ad  m 
herthy  repealed  as  from  the  passing  of  this  Ad  to  the  extend  in  ik 
third  colv/mn  of  that  schedule  mentioned: 

Provided  as  follows :  * 

(a.)  Where  an  Order  in  Council  has  been  made  before  ik 
passing  of  this  Act  under  the  said  Acts  as  respects  any  f  orogn 
country  the  enactments  hereby  repealed  shall  continue  in  fnll 
force  as  respects  that  coimtry  imtil  the  said  Order  is  revoked. 

(6.)  The  said  repeal  and  revocation  shall  not  prejudice  any  rig^ 
acquired  previously  to  such  repeal  or  revocation,  and  ««* 
rights  shall  continue  and  may  he  enforced  in  like  manner  as  if 
the  said  repeal  or  revocation  had  not  been  enacted  or  fnade} 

^  Repealed  by  Statute  Law  Revision  Act,  1898. 
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SCHEDULES. 


FIRST    SCHEDULE. 


International    Coptrioht    Aots. 
Part    I. 


Session  and  Chapter. 


Title. 


Short  Title. 


7  &  8  Vict.  c.  12. 
16  &  16  Vict.  c.  12. 


38  &  39  Vict.  c.  12. 


An  Act  to  amend  the  law  relating 
to  International  Copyright. 

An  Act  to  enable  Her  Majesty  to 
carry  into  effect  a  convention 
with  France  on  the  subject  of 
copyright,  to  extend  and  explain 
the  international  Copyright  Acts, 
and  to  explain  the  Acts  relating 
to  copyright  in  engravings. 

An  Act  to  amend  the  law  relating 
to  International  Copyright. 


The       International 
Copyright  Act,  1844 

The       International 
Copyright  Act,  1862 


The       International 
Copyright  Act,  1876 


Part   II. 


Session  and  Chapter. 


Titie. 


Enactment  referred  to 


26  &  26  Vict.  c.  68. 


An  Act  for  amending  the  law  re- 
lating to  copyright  in  works  of 
the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the 
production  and  sale  of  such 
works. 


Section  twelve. 
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SECOND    SCHEDULE. 


CoPYBiGHT    Acts. 


8  Geo.  2.  c.  13. 


7  Goo.  3.  c. 


15  Geo.  3.  c.  53. 


17  Geo.  3.  c.  57, 


An  Act  for  the  onoouragement  of 
the  arts  of  designing,  engraving, 
and  etching,  historical,  and  other 
prints  hy  Testing  the  properties 
thereof  in  the  inventors  and  en- 
gravers during  the  time  therein- 
mentioned. 

An  Act  to  amend  and  render  more 
effoctual  an  Act  made  in  the 
eighth  year  of  the  reign 
of  King  George  the  Second, 
for  encouragement  of  the  arts  of 
designing,  engraving,  and  etch- 
ing, historical  and  otiier  prints, 
and  for  vesting  in  and  securing 
to  Jane  Hog^h,  widow,  the 
property  in  certain  prints. 

An  Act  for  enabling  the  two  Uni- 
versities in  England,  the  four 
Universities  in  Scotland,  and  the 
several  Colleges  of  Eton,  West- 
minster, and  Winchester,  to  hold 
in  perpetuity  their  copyright  in 
books  given  or  bequeathed  to  the 
said  universities  and  colleges  for 
the  advancement  of  useful  learn- 
ing and  other  purposes  of  educa- 
tion ;  and  for  amending  so  much 
of  an  Act  of  the  eighth  year  of 
the  reign  of  Queen  Anne,  as  re- 
lates to  the  delivery  of  books 
to  the  warehouse  keeper  of  the 
Stationers'  Company  i6r  the  use 
of  the  several  libraries  therein 
mentioned. 

An  Act  for  more  effectually  se- 
curing the  property  of  prints  to 
inventors  and  engravers  by  en- 
abling them  to  sue  for  and  re- 
cover penalties  in  certain  cases. 


The  Engraving  Copy- 
right Act,  1734. 


The  Engraving  Copy- 
right Act,  1766. 


The  Copyright  Act, 
1775. 


The  Prints  Copyright 
Act,  1777. 
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54  Geo.  3.  c.  56. 


3  WiU,  4.  c.  15. 
6  &  6  Wm.  4.  c.  65. 
6&7WiU.  4.  c.  69. 

6&7  WiU.  4.C.110. 


5  &  6  Vict.  c.  45. 
lO&ll  Vict.  c.  95. 

25  &  26  Vict.  c.  68. 


An  Act  to  amend  and  render  more 
eifoctual  an  Act  of  His  present 
Majesty  for  encouraging  the  art 
of  malnng  new  models  and  casts 
of  busts  and  other  things  therein 
mentioned,  and  for  giving  further 
encouragement  to  such  axta. 

An  Act  to  amend  the  laws  relating 
to  Dramatic  Literary  Property. 

An  Act  for  preventing  the  publica- 
tion of  Lectures  wiSiout  consent. 

An  Act  to  extend  the  protection  of 
copyright  in  prints  and  engrav- 
ings to  Ireland. 

An  Act  to  repeal  so  much  of  an 
Act  of  the  fifty-fourth  year  of 
King  George  the  Third,  respect- 
ing  copyrights,  as  requires  the 
delivery  of  a  copy  of  every  pub- 
lished book  to  the  libraries  of 
Sion  College,  the  four  Univer- 
sities of  Scotland,  and  of  the 
King's  Inns  in  Dublin. 

An  Act  to  amend  the  law  of  copy- 
right. 

An  Act  to  amend  the  law  relating 
to  the  protection  in  the  Colonies 
of  works  entitled  to  copyright  in 
the  United  Kingdom. 

An  Act  for  amending  the  law  re- 
lating to  copyright  in  works  of 
the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the 
production  and  sale  of  such 
works. 


The  Sculpture  Copy- 
right Act,  1814. 


The  Dramatic  Copy- 
right Act,  1833. 

The  Lectures  Copy- 
right Act,  1835. 

The  Prints  and  En- 
gravings Copyright 
Act,  1836. 

The  Copyright  Act, 
1836. 


The  Copyright  Act, 
1842. 

The  Colonial  Copy- 
right Act,  1847. 


The  Fine  Arts  Copy- 
right Act,  1862. 
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THIRD    SCHEDULE.' 


ACTS    REPEALED. 


Session  and  Chapter. 


Title. 


Extent  of  Repeal. 


7^8  Viet.  e.  12. 
15  ^  16  rxct.  e.  12. 


»5  ^  26  Vict.  e.  68. 


An  Act  to  amend  the  law  relating  to 
international  copyright. 

An  Act  to  enable  Her  Majesty  to 
carry  into  effect  a  convention  with 
France  on  the  euljeet  of  copyright, 
to  extend  and  explain  the  Inter- 
national Copyright  AetSy  and  to 
explain  the  Acts  relating  to  copy- 
right  engravings. 

An  Act  for  amending  the  law  re- 
lating to  copyright  in  works  of 
the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the  pro- 
duction and  sale  of  st*ch  works. 


Sections  fourteen^  seven* 
teeny  and  eighteen. 

Sections    one    to  JIre 

both   inclusive,  and 

sections    eight  mid 
eleven. 


So  much  of  section 
twelve  as  incorpo- 
rates any  enactment 
repealed  by  thieAei. 


Repealed  by  Statute  Law  Revision  Act,  1898. 
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THE  REVENUE  ACT,  1889. 

62  AND  63  VICT.  CAP.  42. 

An  Act  to  amend  the  Law  relating  to  the  Customs  and 
Inland  Beyenue,  and  for  other  purposes  connected  with 
the  Public  Revenue  and  Expenditure. 

[26th  August  1889.] 

1.  The  following  goods  shall  from  and  after  the  passing  of  this  Prohibition 
Act,  be  included  amongst  the  goods  enumerated  and  described  on  tionof  oat- 
the  table  of  prohibitions  and  restrictions  contained  in  section  and  com- 
forty-two  of  the  Customs  Consolidation  Act,  1876 ;  namely,  SS^. 

Books,  first  published  in  any  country  or  state  other  than  the 

United  Kingdom,  wherein,  imder  the  International  Copyright  49  &  soviet. 
Act,  1886,  or  any  other  Act,  or  any  Order  in  Council  made 
imder  the  authority  of  any  Act,  there  is  a  subsisting  copy- 
right in  the  United  Kingdom,  printed  or  reprinted  in  any 
coimtry  or  state  other  than  the  country  or  state  in  which  they 
were  first  published,  and  as  to  which  the  owner  of  the  copy- 
right, or  his  agent  in  the  United  Kingdom,  has  given  to  the 
Commissioners  of  Customs  in  the  manner  prescribed  by  section 
forty-four  of  the  Customs  Consolidation  Act,  1876,  a  notice  in  39&40Vict. 
such  form  and  giving  such  particulars  as  those  Conunissioners 
require,  and  accompanied  by  a  declaration  as  provided  in  that 
section. 
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ORDER  IN   COUNCIL 

(Adopting    Bebne    Convention). 

London  Oazette,  Friday,  December  2,  1887. 

At  the  Court  at  Wiudsor,  the  28th  daj  of  NoYember,  1887. 

Present : 

The  Qxtbbn's  Most  Excellbnt  Majesty, 

Lord  President, 

Lord  Stanley  of  Preston, 

Secretary  Sir  Henry  Holland,  Babt. 

Whebbas  the  Convention,  of  which  an  English  translation  is  set 
out  in  the  First  Schedule  to  this  Order,  has  been  concluded  between 
Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  the  foreign  countries  named  in  this  Order,  with 
respect  to  the  protection  to  be  given  by  way  of  copyright  to  the 
authors  of  literary  and  artistic  works  : 

And  WHEBBAS  the  ratifications  of  the  said  Convention  were 
exchanged  on  the  fifth  day  of  September,  One  thousand  eight 
hundred  and  eighty-seven,  between  Her  Majesty  the  Queen  and 
the  Governments  of  the  foreign  countries  following,  that  is  to  say : 

Belgium ;  France ;  Qermany  ;  Haiti ;  Italy ;  Spain ;  Switzerland ; 
Tunis. 

And  whereas  Her  Majesty  in  Council  is  satisfied  that  the  foreign 
countries  named  in  this  Order  have  made  such  provisions  as  it 
appears  to  Her  Majesty  expedient  to  require  for  the  protection  of 
authors  of  works  first  produced  in  Her  Majesty's  dominions. 

Now,  therefore,  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  CouncU,  and  by  virtue  of  the  authority  committed  to  Her  by 
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the  International  Copjright  Acts,  1844  to  1886,  doth  order ;  and 
it  is  hereby  ordered,  as  follows : 

1.  The  Convention  as  set  forth  in  the  First  Schedule  of  this  Order, 
shall,  as  from  the  commencement  of  this  Order,  have  full  effect 
throughout  Her  Majesty's  dominions,  and  all  persons  are  enjoined 
to  observe  the  same. 

2.  This  Order  shall  extend  to  the  foreign  coimtries  follo¥nng,  that 
is  to  say : 

Belgium ;  France ;  Germany ;  Haiti ;  Italy  ;  Spain ;  Switzer- 
land; Tunis, 
and  the  above  countries  are  in  this  Order  referred  to  as  the  foreign 
countries  of  the  Copyright  Union,  and  those  foreign  coimtries 
together  with  Her  Majesty's  dominions,  are  in  this  Order  referred 
to  as  the  countries  of  the  Copyright  Union. 

3.  The  author  of  a  literary  or  artistic  work  which,  on  or  after  the 
commencement  of  this  Order,  is  first  produced  in  one  of  the  foreign 
countries  of  the  Copyright  Union  shall,  subject  as  in  this  Order 
and  in  the  International  Copyright  Acts,  1844  to  1886,  mentioned, 
have  as  respects  that  work  throughout  Her  Majesty's  dominions 
the  same  right  of  copyright,  including  any  right  capable  of  being 
conferred  by  an  Order  in  Council  under  section  two  or  section  five 
of  the  International  Copyright  Act,  1844,  or  under  any  other 
enactment,  as  if  the  work  had  been  first  produced  in  the  United 
Kingdom,  and  shall  have  such  right  during  the  same  period ; 

Provided  that  the  author  of  a  literary  or  artistic  work  shall  not 
have  any  greater  right  or  longer  term  of  copyright  therein,  than 
that  which  he  enjoys  in  the  coimtry  in  which  the  work  is  first 
produced. 

The  author  of  any  literary  or  artistic  work  first  produced  before 
the  commencement  of  this  Order  shall  have  the  rights  and  remedies 
to  which  he  is  entitled  under  section  six  of  the  International  Copy- 
right Act,  1886. 

4.  The  rights  conferred  by  the  International  Copyright  Acts,  1844 
to  1886,  shall,  in  the  case  of  a  literary  or  artistic  work  first  pro- 
duced in  one  of  the  foreign  countries  of  the  Copyright  Union  by 
an  author  who  is  not  a  subject  or  citizen  of  any  of  the  said  foreign 
countries,  be  limited  as  follows,  that  is  to  say,  the  author  shall 
not  be  entitled  to  take  legal  proceedings  in  Her  Majesty's  dominions 
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for  protecting  any  copjriglit  in  suck  work,  but  the  publisher  of 
Baach  work  shall,  for  the  purpose  of  any  legal  proceedings  in  Her 
Majesty's  dominions  for  protecting  any  copyright  in  such  work,  be 
deemed  to  be  entitled  to  such  copyright  as  if  he  were  the  author, 
but  without  prejudice  to  the  rights  of  such  author  and  publisher 
as  between  themselves. 

5.  A  literary  or  artistic  work  first  produced  simultaneously  in  two 
or  more  countries  of  the  Copyright  Union  shall  be  deemed  for  the 
purpose  of  copyright  to  have  been  first  produced  in  that  one  of 
those  coimtries  in  which  the  term  of  copyright  in  such  work  is 
shortest. 

6.  Section  six  of  the  International  Copyright  Act,  1852,  shall  not 
apply  to  any  dramatic  piece  to  which  protection  is  extended  by 
virtue  of  this  Order. 

7.  The  Orders  mentioned  in  the  Second  Schedule  to  this  Order 
are  hereby  revoked ; 

Provided  that  neither  such  revocation,  nor  anything  else  in  this 
Order,  shaU  prejudicially  affect  any  right  acquired  or  accrued 
before  the  commencement  of  this  Order,  by  virtue  of  any  Order 
hereby  revoked,  and  any  person  entitled  to  such  right  shall  continue 
entitled  thereto,  and  to  the  remedies  for  the  same,  in  like  manner 
as  if  this  Order  had  not  been  made. 

8.  This  Order  shall  be  construed  as  if  it  formed  part  of  the  Inter- 
national Copyright  Act,  1886. 

9.  This  Order  shall  come  into  operation  on  the  sixth  day  of 
December,  One  thousand  eight  hundred  and  eighty-seven,  which 
day  is  in  this  Order  referred  to  as  the  commencement  of  this 
Order. 

And  the  Lords  Commissioners  of  Her  Majesty's  Treasury  are  to 
give  the  necessary  orders  accordingly. 

C.  L.  Pebi.. 
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ORDER    IN    COUNCIL 

Op  7th  March,  1898, 

Putting  in  Force  the  Additional  Act  of  Paris. 

Whereas  on  the  9th  day  of  September,  1886,  a  Convention 
(herein-after  called  the  Berne  Convention)  with  respect  to  the  pro- 
tection to  be  given  by  way  of  copyright  to  the  authors  of  literary 
and  artistic  works  was  concluded  between  Her  Majesty  the  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  the 
foreign  countries  following,  that  is  to  say : — 

Belgium,  France,  Germany,  Hayti,  Italy,  Spain,  Switzerland, 
and  Tunis : 

And  whereas  on  the  5th  day  of  September,  1887,  the  ratifications 
of  the  said  Convention  were  duly  exchanged  between  Her  Majesty 
the  Queen  and  the  aforesaid  countries : 

And  whereas  by  an  Order  in  Council  dated  the  28th  day  of 
November,  1887,  and  made  under  the  authority  committed  to  Her 
Majesty  by  the  International  Copyright  Acts,  1844  to  1886,  Her 
Majesty  was  pleased  to  make  provision  for  giving  rights  of  copy- 
right throughout  Her  Majesty*s  dominions  to  the  authors  of 
literary  and  artistic  works  first  produced  in  any  of  the  said  foreign 
countries  (therein  referred  to  as  the  foreign  coimtries  of  the 
Copyright  Union),  and  otherwise  giving  effect  throughout  Her 
Majesty's  dominions  to  the  terms  of  the  said  Berne  Convention, 
and  an  English  translation  of  the  said  Convention  was  set  out  in 
the  First  Schedule  to  the  Order  in  Council  now  in  recital : 

And  whereas  since  the  date  of  the  said  Order  in  Council  herein- 
before recited,  the  foreign  countries  following,  namely,  Luxembourg, 
Monaco,  Montenegro,  and  Norway,  have  acceded  to  the  said  Berne 
Convention,  and  by  Orders  in  Council  dated  respectively  the  10th 
day  of  August,  1888,  the  15th  day  of  Octobei:,  1889,  the  16th  day 
of  May,  1893,  and  the  1st  day  of  August,  1896,  and  made  under 
the  authority  aforesaid,  the  provisions  of  the  herein-before  recited 
Order  in  Council  of  the  28th  day  of  November,  1887,  have  been 

D  D  D 
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extended  to  the  last-mentioned  foreign  ooimtries  respectiyelj, 
and  the  last-mentioned  foreign  countries,  together  with  the 
foreign  coimtries  comprised  in  the  said  Order  in  Council  of  the 
28th  day  of  November,  1887,  now  constitute  the  foreign  countries 
of  the  Copyright  Union  within  the  meaning  of  the  said  Order  in 
Council : 

And  whereas  an  additional  Act  to  the  said  Berne  Convention,  of 
which  additional  Act  an  English  translation  is  set  out  in  the 
Schedule  to  this  Order,  has  been  agreed  upon  between  Her 
Majesty  and  the  foreign  coimtries  next  herein-after  mentioned  for 
the  purpose  of  varying  the  provisions  of  the  herein-before  recited 
Convention  of  the  9th  day  of  September,  1886 : 

And  whereas  on  the  9th  day  of  September,  1897,  the  ratifications 
of  the  said  additional  Act  were  exchanged  between  Her  Majesty 
and  the  foreign  coimtries  following,  that  is  to  say : — 

Germany,  Belgium,  Spain,  France,  Italy,  Luxembourg,  Monaco, 
Montenegro,  Switzerland,  and  Tunis : 

And  whereas  Her  Majesty  in  Council  is  satisfied  that  the 
foreign  countries  named  in  the  body  of  this  Order,  and  parties  to 
the  said  additional  Act,  have  made  such  provisions  as  it  appears  to 
Her  Majesty  expedient  to  require  for  the  protection  of  authors  of 
works  first  produced  in  Her  Majesty's  dominions : 

Now,  THBRBFOBB,  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  Council,  and  by  virtue  of  the  authority  committed  to  Her  by 
the  International  Copyright  Acts,  1844  to  1886,  doth  order,  and  it 
is  hereby  ordered  as  follows : — 

1.  The  additional  Act  to  the  Berne  Convention  set  forth  in  the 
Schedule  to  this  Order  shall,  as  from  the  commencement  of  this 
Order,  have  full  effect  throughout  Her  Majesty's  dominions,  and 
all  persons  are  enjoined  to  observe  the  same. 

2.  This  Order  shall  extend  to  the  foreign  countries  following, 
that  is  to  say : — 

Qermany,  Belgium,  Spain,  France,  Italy,  Luxembourg,  Monaco, 
Montenegro,  Switzerland,  and  Tunis. 

3.  The  fourth  Article  of  the  herein-before  recited  Order  in 
Council  of  the  28th  day  of  November,  1887,  shall,  as  from  the 
commencement  of  this  Order,  cease  to  apply  to  the  foreign  coimtries 
to  which  this  Order  extends. 
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4.  The  herein-bef  ore  recited  Order  in  Council  of  the  28th  day  of 
November,  1887,  shall  continue  to  be  of  fuU  force  and  effect,  save 
in  so  far  as  the  same  is  varied  by  this  Order. 

5.  Nothing  contained  in  this  Order  shall  prejudicially  affect  any 
right  acquired  or  accrued  before  the  commencement  of  this  Order, 
by  virtue  of  the  said  Order  in  Council  of  the  28th  day  of  November, 
1887,  or  otherwise,  and  any  person  entitled  to  such  right  shall 
continue  entitled  thereto,  and  to  the  remedies  for  the  same  in  like 
manner  as  if  this  Order  had  not  been  made. 

6.  The  author  of  any  literary  or  artistic  work  first  produced 
before  the  commencement  of  this  Order  shall  have  the  rights  and 
remedies  to  which  he  is  entitled  under  section  6  of  the  International 
Copyright  Act,  1886. 

7.  This  Order  shall  be  construed  as  if  it  formed  part  of  the 
International  Copyright  Act,  1886. 

8.  This  Order  shall  come  into  operation  on  the  date  hereof, 
which  day  is  in  this  Order  referred  to  as  the  commencement  of  this 
Order. 

And  the  Lords  Commissioners  of  Her  Majesty's  Treasury  are  to 
give  the  necessary  orders  herein  accordingly. 

C.  L.  Pbbl. 


SCHSDULB. 

[The  Schedule  contains  the  Additional  Act  of  Paris  done  into 
English.  For  this  Act  see  the  Berne  Convention  sot  out  at  the 
b^inning  of  the  Appendix.] 
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THE    CANADIAN    REVISED   STATUTES,  1886, 
CHAPTER  62. 

As    AMENDED     BY     LATER    ACTS. 
49  VICT.  CAP  4. 

^•j^*-  An  Act  respecting  Copyright. 

XJ  EE  Majesty,  by  and  -with  the  advice  and  consent  of  the  Senate 
and  House  of  Commons  of  Canada,  enacts  as  follows : — 

Short  tiu«.  1.  This  Act  may  be  cited  as  *  The  Copyright  Act,'  38  V.,  c.  88, 
s.  31. 

interpreta-       2.  In  this  Act,  unloss  the  context  otherwise  requires, — 
'Minister.*        (a.)  The    expression    'the  Minister'  means  the  Minister   of 

Agriculture ; 
^part-  (5.)  The  expression  *  The  Department '  means  the  Department 

of  Agriculture. 
•Lepure-        (c.)  The    expression    'legal    representatives'    includes    heirs, 
tiTcs.'         executors,  administrators  and  assigns  or  other  legal  representatives. 

Mini^tOT  of       3.  The  Minister  of  Agriculture  shall  cause  to  be  kept,  at  the 
to  keep        Department  of  Agriculture,  books  to  be  called  the  '  Begisters  of 

registers  of  .   ,        ,   .  ,  .  ,  .  ^  , .  .        . «  ,  .     . 

copyrights,  copyrights  m  which  proprietors  of  uterary,  scientinc  and  artistic 
works  or  compositions,  may  have  the  same  registered  in  accordance 
with  the  provisions  of  this  Act.     38  V.,  c.  88,  s.  1. 

Who  may         4.  Any  person  domiciled  in  Canada  or  in  any  part  of  the  British 
oopyiightH.   possessions,  or  any  citizen  of  any  country  which  has  an  Inter- 
national copyright  treaty  with  the  United  Kingdom,  who  is  the 
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author  of  any  book,  map,  chart  or  musical  composition,  or  of  any  Tnmdatiaii 
original  painting,  drawing,  statue,  sculpture  or  photograph,  or  who  copyright, 
invents,  designs,  etches,  engrayes  or  causes  to  be  engraved,  etched 
or  made  from  his  own  design,  any  print  or  engraving,  and  the  legal 
representatives  of  such  person  or  citizen,  shall  have  the  sole  and 
exclusive  right  and  liberty  of  printing,  reprinting,  publishing,  re- 
producing and  vending  such  literary,  scientific  or  artistic  works  or 
compositions,  in  whole  or  in  part,  and  of  allowing  translations  to 
be  printed  or  reprinted  and  sold,  of  such  literary  works  from  one 
language  into  other  languages,  for  the  term  of  twenty-eight  years, 
from  the  time  of  recording  the  copyright  thereof  in  the  manner 
hereinafter  directed.^    38  V.,  c.  88,  s.  4,  part. 

5.  The  condition  for  obtaining  such  copyright  shall  be  that  the  said  |^^^, 
literary,  scientific  or  artistic  works  shall  be  printed  and  published  ingoopy- 
or  reprinted  and  republished  in  Canada,  or  in  the  case  of  works  of  art 

that  they  shall  be  produced  or  reproduced  in  Canada,  whether  they 
are  so  published  or  reproduced  for  the  first  time,  or  contempo- 
raneously with  or  subsequently  to  publication  or  production  else- 
where ;  but  in  no  case  shall  the  said  sole  and  exclusive  right  and  Proriso. 
liberty  in  Canada  continue  to  exist  after  it  has  expired  elsewhere ; 

2.  No  immoral,  licentious,  irreligious,  or  treasonable  or  seditious  Exception 
literary,  scientific  or  artistic  work,  shall  be  the  legitimate  subject  immoroi 
of  such  r^stration or  copyright.'     38  V.,  c.  88,  s.  4, part.  ^^  ' 

6.  Every  work  of  which  the  copyright  has  been  granted  and  is  copyright 
subsisting  in  the  United  Kingdom,  and  cop3rright  of  which  is  not  of  sntiMh 
secured  or  subsisting  in  Canada,  under  any  Act  of  the  Parliament  wotW^ou 
of  Canada,  or  of  the  legislature  of  the  late  Province  of  Canada,  or  tiooB  ob- 
of  the  legislature  of  any  of  the  Provinces  forming  part  of  Canada, 

shall,  when  printed,  and  published,  or  reprinted  and  republished  in 
Canada,  be  entitled  to  copyright  under  this  Act ;  but  nothing  in  this  ProTi*. 
Act  shall  be  held  to  prohibit  the  importation  from  the  United  King- 
dom of  copies  of  any  such  work  lawfully  printed  there : 

2.  If  any  such  copyright  work  is  reprinted  subsequently  to  its  pub-  As  to 
lication  in  the  United  Kingdom,  any  person  who  has,  previously  to  prints  im- 
the  date  of  entry  of  such  work  upon  tiie  registers  of  copyright,  im-  {Sore  copy- 
ported  any  foreign  reprints,  may  dispose  of  such  reprints  by  sale  ^ 

»  The  Canadian  Coypright  Act  of  1889  (62  Vict,,  Cap.  29)  purports  to  modify 
these  sections,  but  the  Act  is  at  present  without  legal  force. 
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obtained  in  or  otherwise ;  but  the  burden  of  proof  of  establishing  the  extent 
and  r^ularitj  of  the  transaction  shall,  in  such  case,  be  upon  such 
person.^    38  V.,  c.  88,  s.  15. 

Begistration      7.  Any  literary  work  intended  to  be  published  in  pamphlet  or 


fintnub-  book  form,  but  which  is  first  published  in  separate  articles  in  a 
separate  newspaper  or  periodical,  may  be  r^stered  under  this  Act  while  it 
periodical,  is  SO  preliminarily  published,  if  the  title  of  the  manuscript  and  a 
short  analysis  of  the  work  are  deposited  at  the  department,  and  if 
every  separate  article  so  published  is  preceded  by  the  words 
'  Registered  in  accordance  with  the  Copyright  Act,'  but  the  work, 
when  published  in  book  or  pamphlet  form,  shall  be  subject,  also,  to 
the  other  requirements  of  this  Act.     38  V.,  c.  88,  s.  10,  part, 

^onymoua  8.  If  a  book  is  published  anonymously,  it  shall  be  suffici^it  to 
be  entered    enter  it  in  the  name  of  the  first  publisher  thereof,  either  on  behalf 

in  the  nam^ 

of  arst         of  the  un-named  author,  or  on  behalf  of  such  first  publisher,  as  the 

publisher. 

case  may  be.     38  V.,  c.  88,  s.  25. 
(As  ,  , .        9.  No  person  shall  be  entitled  to  the  benefit  of  this  Act,  unless  he 

amended  by 

Act  of  1895.)  has  deposited  at  the  department  three  copies  of  such  book,  map, 

compete.,  chart,  musical  composition,  photograph,  print,  cut  or  engraving, 

partment.     and  in  the  case  of  paintings,  drawings,  statuary  and  sculpture, 

imless  he  has  furnished  a  written  description  of  such  works  of  art; 

Reooidof     and  the  Minister  shall  cause  the  copyright  of  the  same  to  be 

*^^^^*'    recorded  forthwith  in  a  book  to  be  kept  for  that  purpose,  in  the 

manner  adopted  by  him,  or  prescribed  by  the  rules  and  forms 

made,  from  time  to  time,  as  herein  provided.    38  Y.,  c.  88,  s.  7. 

copieatobe  10.  The  Minister  shall  cause  one  of  such  three  copies  of  such 
Libmry  of  book,  map,  chart,  musical  composition,  photograph,  print,  cut  or 
and  to  the  engraving,  to  be  deposited  in  the  Library  of  the  Parliament  of 
Miuemn.      Canada  and  one  in  the  British  Museum.     38  Y.,  c.  88,  s.  8. 

Afl  to  second      11.  It  shall  not  be  requisite  to  deliver  any  printed  copy  of  the 

8G9uent       second  or  of  any  subsequent  edition  of  any  book  unless  the  same 

**"*'      contains  vere  important  alterations  or  additions.    38  Y.,  c.  88,  s.  26. 

^^TiLht  ^^*  ^^  person  shall  be  entitled  to  the  benefit  of  this  Act  unless 
toapp|»'on  he  gives  information  of  the  copyright  being  secured,  by  causing  to 

1  The  Canadian  Copyright  Act  of  1889  (62  Vict.,  Cap.  29)  piirports  to  abolish 
this  section,  but  the  Act  is  at  present  without  legal  force. 
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be  inserted  in  the  seyeral  copies  of  every  edition  published  during 
the  term  secured,  on  the  title-page,  or  on  the  page  immediately 
following,  if  it  is  a  book, — or  if  it  is  a  map,  chart,  musical  composi- 
tion, print,  cut,  engraving  or  photograph,  by  causing  to  be  impressed 
on  the  face  thereof,  or  if  it  is  a  volume  of  maps,  charts,  music, 
engravings  or  photographs  upon  the  title-page  or  frontispiece 
thereof  the  following  words,  that  is  to  say :  *  Entered  according  to  Fom. 
Act  of  the  Parliament  of  Canada,  in  the  year  ,  by  A.B.,  at  the 
Department  of  Agriculture ; '  but  as  regards  paintings,  drawings,  ExoepUon. 
statuary  and  sculptures,  the  signature  of  the  artist  shall  be  deemed 
a  sufficient  notice  of  such  proprietorship.     38  Y.,  c.  88,  s.  9, 

13.  The  author  of  any  literary,  scientific  or  artistic  work  or  his  intarfan 
l^al  representatives,  may,  pending  the  publication  or  republication  how  obtain- 
thereof  in  Canada,  obtain  an  interim  copyright  therefor  by  deposit-  effect, 
ing  at  the  department  a  copy  of  the  title  or  a  designation  of  such 

work,  intended  for  publication  or  republication  in  Canada, — which 
title  or  designation  shall  be  registered  in  an  interim  copyright 
register  at  the  said  department, — to  secure  to  such  author  afore- 
said or  his  legal  representatives,  the  exclusive  rights  recognized  by 
this  Act,  previous  to  publication  or  re-publication  in  Canada,  but 
such  interim  registration  shall  not  endure  for  more  than  one  Dnration  of 
month  from  the  date  of  the  original  publication  elsewhere,  within  oopyright. 
which  period  the  work  shall  be  printed  or  reprinted  and  published 
in  Canada: 

2.  In  every  case  of  interim  registration  under  this  Act  the  author  Notioe  to  be 
or  his  legal  representatives  shall  cause  notice  of  such  r^stration    ^^' 
to  be  inserted  once  in  the  Canada  Oazette.    38  V.,  c.  88,  s.  10,  part, 

14.  The  application  for  the  registration  of  an  interim  copyright,  Application 
of  a  temporary  copyright  and  of  a  copyright,  may  be  made  in  the  tion^S^ 
name  of  the  author  or  of  his  legal  representatives,  by  any  person  through  on 
purporting  to  be  the  agent  of  such  author  or  legal  representatives ;  ****"** 
and  any  damage  caused  by  a  fraudulent  or  an  erroneous  assump-  Poniahment 
tion  of    such  authority  shall    be  recoverable   in    any  court  ofag£to. 
competent  jurisdiction.     38  Y.,  c.  88,  s.  23,  part. 

15.  The  right  of  an  author  of  a  literary,  scientific  or  artistic  work,  oopyiidit 
to  obtain  a  copyright,  and  the  copyright  when  obtained,  shall  be  obtain  it  to 
assignable  in  law,  either  as  to  the  whole  interest  or  any  part  thereof,  able. 

by  an  instrument  in  writing,  made  in  duplicate,  and  which  shall  be 
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registered  at  the  department  on  production  of  both  duplicates  and 

payment  of  the  fee  hereinafter  mentioned : 
Dnpiieotes,       2.  One  of  the  duplicates  shall  be  retained  at  the  department, 
^owdiapoflod  ^^^  ^^  other  shall  be  returned,  with  a  certificate  of  regiBtratioa, 

to  the  person  depositing  it.    38  V.,  c.  88,  s.  18. 

Copyright  to      18.  Whenever  the  author  of  a  literary,  scientific  or  artistic  work 

aaognee  of  .  j^ 

author.  or  compositiou  which  may  be  the  subject  of  copyright,  has  executed 
the  same  for  another  person,  or  has  sold  the  same  to  another 
person  for  due  consideration,  such  author  shall  not  be  entitled  to 
obtaiu  or  to  retain  the  proprietorship  of  such  copyright^  which  is, 
by  the  said  transaction,  virtually  transferred  to  the  purchaser, — 
and  such  purchaser  may  avail  himself  of  such  privilege,  unless  a 
reserve  of  the  privilege  is  specially  made  by  the  author  or  artist  in 
a  deed  duly  executed.    38  V.,  c.  88,  s.  16. 

itenewai  of  17.  If,  at  the  expiration  of  the  said  term  of  twenty-eight  jears, 
for  what  the  author,  or  any  of  the  authors,  (when  the  work  has  been 
what  originally  composed  and  made  by  more  than  one  person),  is  still 

"*^  **°*'  living,  or  if  such  author  is  dead  and  has  left  a  widow  or  a  child, 
or  children  living,  the  same  sole  and  exclusive  right  and  liberty 
shaU  be  continued  to  such  author,  or  to  such  authors  stiU  living,  or, 
if  dead,  then  to  such  widow  and  child  or  children,  as  the  case  may 
Me  to  be  be,  f or  the  further  term  of  fourteen  years ;  but  in  such  case,  within 
registered,  one  year  after  the  expiration  of  such  term  of  twenty-eight  vears, 
the  title  of  the  work  secured  shall  be  a  second  time  restored,  and 
all  other  regulations  herein  required  to  be  observed  in  regard  to 
original  copyrights  shall  be  complied  with  in  respect  to  such  re- 
newed copyright.     38  V.,  c.  88,  s.  6. 

Record  of         18.  In  all  cases  of  renewal  of  copyright  imder  this  Act,  the 

renewal  to  ,  .      . 

be  pub-  author  or  proprietor  shall,  within  two  months  from  the  date  of  such 
renewal,  cause  notice  of  such  registration  thereof  to  be  published 
once  in  the  Canada  Gazette,    38  V.,  c.  88,  s.  6. 

Cases  of  19.  In  casc  of  any  person  making  application   to   register  as 

doimBin  his  owu,  the  Copyright  of  a  literary,  scientific  or  artistic  work 

^^ht  already  registered  in  the  name  of  another  person,  or  in  case  of 

beforoa  Simultaneous  conflicting  applications  or  of   an  application  made 

^^  by  any  person  other  than  the  person  entered  as  proprietor  of  a 


&C. 
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registered  copyriglit,  to  cancel  the  said  copyright,  the  person  so 
applying  shall  be  notified  by  the  Minister  that  the  question  is  one 
for  the  decision  of  a  court  of  competent  jurisdiction,  and  no  further 
proceedings  shall  be  had  or  taken  by  the  Minister  concerning  the 
application  until  a  judgment  is  produced  maintaining,  cancelling 
or  otherwise  deciding  the  matter : 

2.  Such  registration,  cancellation  or  adjustment  of  the  said  right  ^^^^ 
shall,  then  be  made  by  the  Minister  in  accordance  with  such  decision. 

38  v.,  c.  88,  s.  19. 

3.  The  Exchequer  Court  of  Canada  shaU  be  a  competent  court  Jju^ction 
within  the  meaning  of  this  Act,  and   shall  have  jiuisdiction  to  choquer 
adjudicate  upon  any  question  arising   under  this  section,  upon 
information  in  the  name  of  the  Attorney  Qeneral  of  Canada,  or  at 

the  suit  of  any  person  interested.    53  Y.,  c.  12 ;  54-5t5  Y.,  c.  34. 

20.  Every  person  who,  without  the  consent  of  the  author  ori^*wutyof 
lawful  proprietor  thereof  first  obtained,  prints  or  publishes,  or  printing 
causes  to  be  printed  or  published,  any  manuscript  not  previously  without 
printed  in  Canada  or  elsewhere,  shall  be  liable  to  the  author  or  oonamt. 
proprietor  for  all  damages  occasioned  by  such  publication,  and  the 

same  shall  be  recoverable  in  any  court  of  competent  jurisdiction. 
38  Y.,  c.  88,  s.  3. 

21.  If  a  work  copyrighted  in  Canada  becomes  out  of  print,  a  Provision 
complaint  may  be  lodged  by  any  person  with  the  Minister,  who  on  of  aoray- 
the  fact  being  ascertained  to  his  satisfaction,  shall  notify  the  owner  bong outof 
of  the  copyright  of  the  complaint  and  of  the  fact ;  and  if,  within  a  ^ 
reasonable  time  no  remedy  is  applied  by  such  owner,  the  Minister  ^gf^J® 
may  grant  a  license  to  any  person  to  publish  a  new  edition  or  to 
import  the  work,  specifying  the  number  of  copies  and  the  royalty 

to  be  paid  on  each  to  the  owner  of  the  copyright.   38  Y.,  c.  88,  s.  22. 

22.  The  following  fees  shaU  be  paid  to  the  Minister  before  an  ^^^^^ 
application  for  any  of  the  purposes  herein  mentioned  is  received.  Act, 
that  is  to  say : 

On  registering  a  copyright $1  00 

On  registering  an  interim  copyright 0  50 

On  registering  a  temporary  copyright  0  50 

On  registering  an  assignment    100 

For  a  certified  copy  of  registration  $0  50 

On  registering  any  decision  of  a  court  of  jus- 
tice, for  every  folio 0  50 
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onofloe  For  offioe  copies  of  documents  not  aboye  mentioned,  the  foUoir- 

ing  chiu-ges  shall  be  made : — 

For  every  single  or  first  folio,  certified  copy...  $0  50 
For  every  subsequent  hxmdred  words,  frac- 
tions under  or  not  exceeding  fifty,  not  being 
counted,  and  over  fifty  being  coxmted  for 
one  hundred 0  25 

Fees  to  be  in      2.  The  said  focs  shall  be  in  full  of  all  services  performed  under 

full  for  all  ,  * 

servioea.       this  Act  by  the  Minister  or  by  any  person  employed  by  him  under 

this  Act: 
Tpfonnpart     3.  All  fcos  received  under  this  Act  shall  be  paid  over  to  the 

of  Con.  ,  * 

Bey.  Fund.  Minister  of  Finance  and  Beceiver  Qeneral,  and  shall  form  part  of 

the  Consolidated  Bevenue  Fund  of  Canada : 
No  exemp-       4.  No  person  shall  be  exempt  from  the  payment  of  any  fee  or 
payment  of  charge  payable  in  respect  of  any  services  performed  under  this  Act 

for  such  person,  and  no  fee  paid  shall  be  returned  to  the  p««on 

who  paid  it.     38  V.,  c.  88,  s.  28. 

FroYiso:  aa       23.  Nothing  herein  contained  shall  prejudice  the  right  of  any 
&c.        '    person  to  represent  any  scene  or  object,  notwithstanding  that  there 

may  be  copyright  in  some  other  representation  of  such  scene  or 

object.     38  v.,  c.  88,  s.  14. 

24.  Newspapers  and  magazines  published  in  foreign  countries, 
and  which  contain,  together  with  foreign  original  matter,  portions 
of  British  copyright  works  republished  with  the  consent  of  the 
author  or  his  legal  representatives,  or  under  the  law  of  the  countij 
where  such  copyright  exists,  may  be  imported  into  Canada.  38  Y., 
c.  88,  s.  10,  paH. 

Clerical  25.  Clerical  errors  which  occur  in  the  framing  or  copying  of  any 

^S?Sod7  instrument  drawn  by  any  officer  or  employee  in  or  of  the  depart- 
ment shall  not  be  construed  as  invalidating  such  instrument  but 
when  discovered  they  may  be  corrected  under  the  authority  of  the 
Minister.    38  V.,  c.  88,  s.  20. 

Certified  26.  All  copics  or  oxtracts  certified,  from  the  department,  shall 

cactracts,—    bc  roccivod  in  evidence,  without  further  proof  and  without  produc- 


tbelr  effect. 


tion  of  the  originals.     38  V.,  c.  88,  s.  21. 
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27.  The  Minister  may,  from  time  to  time,  subject  to  the  approval  Minuter  to 
of  the  Goyemor  in  Council,  make  such  rules  and  r^ulations,  and  f^n^  ftcf* 
prescribe  such  forms,  as  appear  to  him  necessary  and  expedient  for 

the   purposes  of  this  Act ;    and  such    regulations .  and    forms,  Thdr  effect. 
circulated  in  print  for  the  use  of  the  public,  shall  be  deemed  to  be 
correct  for  the  purposes  of  this  Act ;   and  all  documents,  executed 
and  accepted  bv  the  Minister  shall  be  held  valid,  so  far  as  relates 
to  all  official  proceedings  under  this  Act.     38  Y.,  c.  88,  s.  2. 

28.  Everj  person  who  wilfully  makes  or  causes  to  be  made  any  Making 
false  entry  in  any  of  the  registry  books  hereinbefore  mentioned  of  &c.,  tobea** 
the  Minister,  or  who  wilfully  produces  or  causes  to  be  tendered  in  S^^r. 
evidence,  any  paper  which  falsely  purports  to  be  a  copy  of  an  entry 

in  any  of  the  said  books,  is  guilty  of  a  misdemeanour,  and  shall  be 
punished  accordingly.     38  V.,  c.  88,  s.  24. 

29.  Every  person  who  fraudulently  assumes  authority  to  act  as  Fraudulent 
agent  of  the  author  or  of  his  legal  representative  for  the  registra-  SfH^oii^, 
tion  of  a  temporary  copyright,  an  interim  copyright,  or  a  copy-  meanour. 
right,  is  guilty  of  a  misdemeanour  and  shall  be  pxmished  accord- 
ingly.    38  v.,  c.  88,  s.  23,  part, 

80.  Every  person  who,  after  the  interim  registration  of  the  title  Penalty  for 
of  any  book  according  to  this  Act,  and  within  the  term  herein  mentof 
limited,  or  after  the  copyright  is  secured  and  during  the  term  or  a^Sook. 
terms  of  its  duration,  prints,  publishes,  or  reprints  or  republishes, 
or  imports,  or  causes  to  be  so  printed,  published  or  imported,  any 
copy  of  any  translation  of  such  book  without  the  consent  of  the 
person  lawfully  entitled  to  the  copyright  thereof,  first  had  and 
obtained  by  assignment,  or  who,  knowing  the  same  to  be  so  printed 
or  imported,  publishes,  sells  or  exposes  for  sale,  or  causes  to  be 
published,  sold  or  exposed  for  sale,  any  copy  of  such  book  without 
such  consent,  shall  forfeit  every  copy  of  such  book  to  the  person 
then  lawfully  entitled  to  the  copyright  thereof ;  and  shall  forfeit 
and  pay  for  every  such  copy  which  is  found  in  his  possession, 
either  being  printed  or  reprinted,  published,  imported  or  exposed 
for  sale,  contrary  to  the  provisions  of  this  Act,  such  sum,  not  ex- 
ceeding one  doUar  and  not  less  than  ten  cents,  as  the  court  deter- 
mines,— which  forfeiture  shall  be  enforceable  or  recoverable  in  any  Recoveiy 
court  of  competent  jurisdiction ;    and  moiety  of  such  sum  shall  appikaUon. 
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belong  to  Her  Majesty  for  the  public  uses  of  Canada,  and  the  other 
moiety  shall  belong  to  the  lawful  owner  of  such  copyright.  88  Y., 
c.  88,  8. 11. 

Penalty  for       31.  Every  person  who,  after  the  registering  of  any  painting, 
mcntof       drawing,  statue  or  work  of  art,  and  within  the  term  or  temu 
apajSIng,^  limited  by  this  Act,  reproduces  in  any  manner,  or  causes  to  be  re- 
produced, made  or  sold,  in  whole  or  in  part,  any  copy  of  any  such 
work  of  art,  without  the  consent  of  the  proprietor,  shall  forfeit  the 
plate  or  plates  on  which  such  reproduction  has  been  made,  and 
every  sheet  thereof  so  reproduced,  to  the  proprietor  of  the  copy- 
right thereof ;  and  shall  also  forfeit  for  every  sheet  of  such  repro- 
duction published  or  exposed  for  sale,  contrary  to  this  Act,  such 
sum,  not  exceeding  one  dollar  and  not  less  than  ten  oenta  as  the 
Recovery     court  determines, — ^which  forfeiture  shall  be  enforceable  or  reoover- 
appiication.  able  in  any  court  of  competent  jurisdiction ;  and  a  moiety  of  such 
sum  shall  belong  to  Her  Majesty  for  the  public  uses  of  Canada, 
and  the  other  moiety  shall  belong  to  the  lawful  owner  of  such  copy- 
right.    38  v.,  c.  88,  s.  12. 

Penalty  for  32.  Every  person  who,  after  the  registering  of  any  prints  cut 
mentofa  Or  engraving,  map,  chart,  musical  composition,  or  phot(^niph, 
^^c  according  to  the  provisions  of  this  Act,  and  within  the  term  or 
p^otograp  ,  ^j^g  limited  by  this  Act,  engraves,  etches  or  works,  sells  or  copies, 
or  causes  to  be  engraved,  etched  or  copied,  made  or  sold,  either  as 
a  whole  or  by  varying,  adding  to  or  diminishing  the  main  design, 
with  intent  to  evade  the  law,  or  who  prints  or  reprints  or  imports 
for  sale,  or  causes  to  be  so  printed  or  reprinted  or  imported  for 
sale,  any  such  map,  chart,  musical  composition,  print,  cut  or 
engraving,  or  any  part  thereof,  without  the  consent  of  the  pro- 
prietor of  the  copyright  thereof  first  obtained  as  aforesaid,  or  who, 
knowing  the  same  to  be  so  reprinted,  printed  or  imported  without 
such  consent,  publishes,  sells  or  exposes  for  sale,  or  in  any  manner 
disposes  of  any  such  map,  chart,  musical  composition,  engraving, 
cut,  photograph  or  print,  without  such  consent  as  aforesaid,  shall 
forfeit  the  plate  or  plates  on  which  such  map,  chart,  musical 
composition,  engraving,  cut,  photograph  or  print  has  been  copied, 
and  also  every  sheet  thereof,  so  copied  or  printed  as  af oresaid^  to 
the  proprietor  of  the  copyright  thereof ;  and  shall  also  forfeit,  for 
every  sheet  of  such  map,  musical  composition,  print,  cut  or  engrav- 
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ing  found  in  his  possession,  printed  or  published  or  exposed  for 

sale,  contrary  to  this  Act,  such  sum,  not  exceeding  one  dollar  and 

not  less  than  ten  cents,  as  the  court  determines, — ^which  forfeiture  itecorery 

shall  be  enforceable  or  recoverable    in   any  court  of  competent  appUoatioiu 

jurisdiction ;  and  a  moiety  of  such  sum  shall  belong  to  Her  Majesty 

for  the  public  uses  of  Canada,  and  the  other  moiety  shall  belong  to 

the  lawful  owner  of  such  copyright.     38  V.,  c.  88,  s.  13. 

83.  Every  person  who  has  not  lawfully  acquired  the  copyright  Penalty  for 
of  a  literary,  scientific  or  artistic  work,  and  who  inserts  in  any  tending  to 
copy  thereof  printed,  produced,  reproduced  or  imported,  or  who  copyright. 
impresses  on  any  such  copy,  that  the  same  has  been  entered  accord- 
ing to  this  Act,  or  words  purporting  to  assert  the  existence  of  a 
Canadian  copyright  in  relation  thereto,  shall  incur  a  penalty  not 
exceeding  three  hundred  dollars : 

2.  Every  person  who  causes  any  work  to  be  inserted  in  the  Penalty  for 
register  of  interim  copyright  and  fails  to  print  and  publish  or  Intet^"^ 
reprint  and  republish  the  same  within  the  time  prescribed,  shall  ^^^!ft 
incur  a  penalty  not  exceeding  one  hundred  dollars :  pubiiahing. 

3.  Every  penalty  incurred  imder  this  section  shall  be  recoverable  Reoorery 
in  any  court  of  competent  jurisdiction ;  and  a  moiety  thereof  shall  anpUcaUon 
belong  to  Her  Majesty  for  the  public  uses  of  Canada,  and  the     ^^'^'^ 
other  moiety  shall  belong  to  the  person  who  sues  for  the  same. 

38  v.,  c.  88,  s.  17. 

84.  No  action  or  prosecution  for  the  recovery  of  any  penalty  Limitotion 
under  this  Act,  shall  be  commenced  more  than  two  years  after  the 

cause  of  action  arises.     38  Y.,  c.  88,  s.  27. 
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THE  CANADIAN  COPYRIGHT  ACT,  1900. 

63  AND  64  VICT.  CAP.  26. 

An  Act  to  amend  the  Copyright  Act. 

[18^A  July  1900.] 

TJEB  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate 
and  House  of  Commons  of  Canada,  enacts  as  follows : — 

In  case  of         1.  If  a  book  as  to  which  there  is  subsisting  copyright  under 
reprint  book  The  Copyright  Act  has  been  first  lawfully  published  in  any  part  of 
S^i5!?.  or    Her  Majesty's  dominions  other  than  Canada,  and  if  it  is  proved  to 
Doesesdona,  the  Satisfaction  of  the  Minister  of  Agriculture  that  the  owner  of 
m^*"      the  copyright  so  subsisting  and  of  the  copyright  acquired  by  such 
S^rtll'tion  publication  has  lawfully  granted  a  license  to  reproduce  in  Canada, 
J^^'S^       from  movable  or  other  types,  or  from  stereotype  plates,  or  from 
electro-plates,  or  from  lithograph  stones,  or  by  any  process  for 
facsimile  reproduction,  an  edition  or  editions  of  such  book  designed 
for  sale  only  in  Canada,  the  Minister  may,  notwithstanding  any- 
thing in  The  Copyright  Act,  by  order  under  his  hand,  prohibit  the 
importation,  except  with  the  wiitten  consent  of  the  licensee,  into 
Canada  of  any  copies  of  such  books  printed  elsewhere ;  provided 
that  two  such  copies  may  be  specially  imported  for  the  hand  fide 
use  of  any  public  free  library  or  any  university  or  college  library, 
or  for  the  library  of  any  duly  incorporated  institution  or  society 
for  the  use  of  the  members  of  such  institution  or  society. 

Su8p«°a^       2.  The  Minister  of  Agriculture  may  at  any  time  in  like  manner, 
of  prohibi-    by  Order  under  his  hand,  suspend  or  revoke  such  prohibition  upon 

importation  if  it  is  proved  to  his  satisfaction  that — 

(a)  the  license  to  reproduce  in  Canada   has    terminated    or 

expired;  or 
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(6)  ihe  reasonable  demand  for  the  book  in  Canada  is  not 
sufficiently  met  without  importation;  or 

(c)  the  book  is  not,  haying  regard  to  the  demand  therefor  in 
Canada,  being  suitably  printed  or  published ;  or 

(d)  any  other  state  of  things  exists  on  accoimt  of  which  it  is 
not  in  the  public  interest  to  further  prohibit  importation. 

3.  At  any  time  after  the  importation  of  a  book  has  been  pro-  Failure  of 
hibited  under  section  1  of  this  Act,  any  person  resident  or  being  supply  book, 
in  Canada  may  apply,  either  directly  or  through  a  bookseller  or 

other  agent,  to  the  person  so  licensed  to  reproduce  such  book,  for 
a  copy  of  any  edition  of  such  book  then  on  sale  and  reasonably 
obtainable  in  the  United  Kingdom  or  some  other  part  of  Her 
Majesty's  dominions,  and  it  shall  then  be  the  duty  of  the  person 
so  licensed,  as  soon  as  reasonably  may  be,  to  import  and  sell  such 
copy  to  the  person  so  applying  therefor,  at  the  ordinary  selling 
price  of  such  copy  in  the  United  Kingdom  or  such  other  part  of 
Her  Majesty's  dominions,  with  the  duty  and  reasonable  forwarding 
charges  added ;  and  the  failure  or  neglect,  without  lawful  excuse, 
of  the  person  so  licensed  to  supply  such  copy  within  a  reasonable 
time,  shall  be  a  reason  for  which  tiie  Minister  may,  if  he  sees  fit, 
suspend  or  revoke  the  prohibition  upon  importation. 

4.  The  Minister  shall  forthwith  inform  the  Department  o^SSSSicnt 
Customs  of  any  order  made  by  him  under  this  Act.  to  W 

^  ^  notified. 

5.  All  books  imported  in  contravention  of  this  Act  may  be  seized  ^»°^  ^^ 
by  any  officer  of  Customs,  and  shall  be  forfeited  to  the  Crown  and  importation, 
destroyed;  and  any  person  importing,  or  causing  or  permitting 

the  importation,  of  any  books  in  contravention  of  this  Act  shall, 
for  each  offence,  be  liable,  upon  summary  conviction,  to  a  penalty 
not  exceeding  one  himdred  dollars. 
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CONSTITUTION,   1787. 

[ink  September  1787.] 

Art.  1,  Sec.  8.    The  Congress  shall  have  power  : To  pro- 
mote the  progress  o£  science  and  usefal  arts,  BY  securing  for 

LIMITED     TIMES     TO     AUTHORS    and    inventOFS    THE     EXCLUSIVE 

RIGHT  TO  THEIR  respective  WRITINGS  and  discoveries. 


Copyright 
records. 


Register  of 
<»Pyrigl^tB. 
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TIT.  60,  CAP.  3,  1874,  A.8  AMENDED  BT  AciS  OF  1874,  1882,  1891,    1893, 

1895,  AND  1897. 

Section  4948.  AH  records  and  other  things  relating  to  copyrights 
and  required  by  law  to  be  preserved,  shall  be  under  the  control  of 
the  Librarian  of  Congress,  and  kept  and  preserved  in  the  Library 
of  Congress. 

[The  Appropriation  Act  approved  February  19, 1897,  provides 
for  the  appointment  of  a  ^Register  of  Copyrights,  who  shall,  on  and 
after  July  first,  eighteen  hundred  and  ninety-seven,  under  the  direc- 
tion and  supervision  of  the  Librarian  of  Congress,  perform  aU  the 
duties  relating  to  copyrights,  and  shaU  make  weekly  d^>osits  with  ihe 
Secretary  of  the  Treasury,  and  make  monthly  reports  to  the  Secretary 
of  the  Treasury  and  to  the  Librarian  of  Congress,  and  shall,  on  and 
after  July  first,  eighteen  hundred  and  ninety-seven,  give  bond  to  the 
Librarian  of  Congress,  in  the  sum  of  twenty  thousand  dollars,  with 
approved  sureties,  for  the  faithful  discharge  of  his  duties.*'} 
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Sec.  4949.  The  seal  provided  for  tlie  office  of  the  Librarian  of  seaiof  tho 
Congress  shall  be  the  seal  thereof,  and  by  it  all  records  andoffioe. 
papers  issued  from  the  office  and  to  be  used  in  evidence  shall 
be  authenticated. 

Sec.  4950.  The  Appropriation  Act  approved  February  19, 1897,  Bond  of 

._  __,       _.._.  m    r^  11-1  -1*.         -ri     Librarian 

provides :  '  The  Librarian   of   Congress  shall   on  and   after  July  of  congress, 
first,  eighteen  hundred  and  ninety-seven,  give  bond,  payable  to  the 
United  States,  in  the  sum  of  twenty  thousand  dollars,  with  sureties 
approved  by  the  Secretary  of  the  Treasury,  for  the  faithful  dis- 
charge of  his  duties  according  to  law.' 

Sec.  4951.  The  Librarian  of  Congress  shall  make  an  annual  Annual 
report  to  Congress  of  the  number  and  description  of  copyright  congress  of 
publications  for  which  entries  have  been  made  during  the  year.        ^^^tions. 

Sbc^4952.   The  author,  inventor,  designer,  or  proprietor  of  any  ^^*^' ®'®» 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut,  assigns 
print,  or  photograph  or  n^ative  thereof,  or  of  a  painting,  drawing,  sole  liberty 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be  anS™^ 
perfected  as  works  of  the  fine  arts,  and  the  executors,  administrators,  ^ 
or  assigns  of  any  such  person  shall,  upon  complying  with  the  pro- 
visions of  this  chapter,  have  the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  executing,  finishing,  and  vending 
the  same ;  and,  in  the  case  of  a  dramatic  composition,  of  publicly 
performing  or  representing  it,  or  causing  it  to  be  performed  or 
represented  by  others.     And  authors  or  their  assisms  shall  have  Authors 

ffhn.]!  have 

exclusive  right  to  dramatize  or  translate  any  of  their  works,  for  exdueiTe 
which  copyright  shall  have  been  obtained  under  the  laws  of  the  ^matiso 
United  states.  "''^••- 

Li  the  construction  of  this  act  the  words  '  engraving,' '  cut,*  and  Mnition  ^ 
•printj'  shall  be  applied  only  to  pictorial  illustrations  or  works  mg'»cut,» 
connected  with  the  fine  arts,  and   no  prints  or  labels  designed  'print.* 
to  be  used  for  any  other  articles  of  manufacture  shall  be  entered 
under  the  copyright  la^v,  but  may  be  registered  in  the  Patent 
Office.    And  the  Commissioner  of  Patents  is  hereby  charged  with  Labels. 
the  supervision  and  control  of  the  entry  or  registry  of  such  prints 
or  labels,  in  conformity  with  the  regulations  provided  by  law  as  to 
copyright  of  prints,  except  that  there  shall  be  paid  for  recording 
the  title  of  any  print  or  label,  not  a  trade-mark,  six  dollars,  which 

hd     lii     Mid 
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shall  cover  the  expense  of  fumishing  a  copy  of  the  record,  under 
the  seal  of  the  Commissioner  of  Patents,  to  the  party  entering  the 
same.     [This  Section  has  now  been  altered  bj  an  Act  of  1905.] 

Copyright         Sbc.  4953.  Copyrights  shall  be  granted  for  the  term  of  twenty- 
**^  *         eight  years  from  the  time  of  recording  the  title  thereof,  in  the 
manner  hereinafter  directed. 


PubUoation 
of  renewal. 


Banewai  for  Sbc.  4954.  The  author,  inventor,  or  designer,  if  he  be  still  living, 
S^rTyeur  or  his  widow  or  children,  if  he  be  dead,  shall  have  the  same  exclu- 
sive right  continued  for  the  further  term  of  fourteen  years,  upon 
recording  the  title  of  the  work  or  description  of  the  article  so 
secured  a  second  time,  and  complying  with  all  other  regulations  in 
regard  to  original  copyrights,  within  six  months  before  the  expira- 
tion of  the  first  term.  And  such  person  shall,  within  two  months 
from  the  date  of  said  renewal,  cause  a  copy  of  the  record  thereof  to  be 
published  in  one  or  more  newspapers,  printed  in  the  United  States, 
for  the  space  of  four  weeks. 

ijMigxmie&t  Sbc.  4955.  Copyrights  shall  be  assignable  in  law  by  any  instru- 
ment of  writing,  and  such  assignment  shall  be  recorded  in  the 
office  of  the  Librarian  of  Congress  within  sixty  days  after  its 
execution;  in  default  of  which  it  shall  be  void  as  against  any 
subsequent  purchaser  or  mortgagee  for  a  valuable  consideration, 
without  notice. 


of  oopy- 
righW 


Deposit  of 
title  or  de- 
BoripttoiL. 


Deposit  of 
two  copies. 


Sbc.  4956.  No  person  shall  be  entitled  to  a  copyright  unless  he 
shall,  on  or  before  the  day  of  publication,  in  this  or  any  foreign 
country,  deliver  at  the  office  of  the  Librarian  of  Congress,  or 
deposit  in  the  mail  within  the  United  States,  addressed  to  the 
Librarian  of  Congress,  at  Washington,  District  of  Columbia,  a 
printed  copy  of  tilie  title  of  the  book,  map,  chart,  dramatic  or 
musical  composition,  engraving,  cut,  print,  photograph,  or  chrome, 
or  a  description  of  the  painting,  drawing,  statue,  statuary,  or  a 
model  or  design  for  a  work  of  the  fine  arts,  for  which  he  desires  a 
copyright ;  nor  unless  he  shall  also,  not  later  than  the  day  of  the 
publication  thereof,  in  this  or  any  foreign  coxmtry,  deliver  at  the 
office  of  the  Librarian  of  Congress,  at  Washington,  District  of 
Colimibia,  or  deposit  in  the  mail,  within  the  United  States, 
addressed  to  the  Librarian  of  Congress,  at  Washington,  District  of 
Columbia,  two  copies  of  such  copyright  book,  map,  chart,  dramatic 
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or  musical  composition,  engraying,  chromo,  cut,  print,  or  photo- 
graph, or  in  case  of  a  painting,  drawing,  statue,  statuary,  model, 
or  design  for  a  work  of  the  fine  arts,  a  photograph  of  the  same : 
Provided,    That  in  the  case  of  a  book,  photograph,  chromo,  or  Printed 
lithograph,  the  two  copies  of  the  same  required  to  be  delivered  or  set  wi%m 
deposited  as   above,  shall  be  printed  from   type  set  within  the  states, 
limits  of  the  United  States,  or  from  plates  made  therefrom,  or  from 
negatives,  or  drawings  on  stone  made  within  the  limits  of  the 
United  States,  or  from  transfers  made  therefrom.     During  the  Prohibition 

.,,.  ..  1-rr*-!^  Ofim- 

enstence  of  such  copyright  the  miportation  mto  the  Umted  States  portation. 
of  any  book,  chromo,  lithograph,  or  photograph,  so  copyrighted,  or 
any  edition  or  editions  thereof,  or  any  plates  of  the  same  not  made 
from  type  set,  negatives,  or  drawings  on  stone  made  within  the 
limits  of  the  United  States,  shall  be,  and  is  hereby  prohibited, 
except  in  the  cases  specified  in  paragraphs  512  to  516,  inclusive,  Exoeptiona 
in  section  two  of  the  act  entitled,  an  act  to  reduce  the  revenue  Won  of 
and  equalize  the  duties  on  imports  and  for  other  purposes,  approved  "° 
October  1, 1890' ;  and  except  in  the  case  of  persons  purchasing  for 
use  and  not  for  sale,  who  import  subject  to  the  duty  thereon,  not 
more  than  two  copies  of  such  book  at  any  one  time ;  and,  except  in  Newspapers 
the  case  of  newspapers  and  magazines,  not  containing  in  whole  or  magannes 
in  part  matter  copyrighted  under  the  provisions  of  this  act,  un-  ^p^nted. 
authorized  by  the    author,  which    are    hereby    exempted    from 
prohibition  of  importation : 

Provided,  nevertheless.  That  in  the  case  of  books  in  foreign  Books  in 

foreign 

^  The  paragraphfl  cited  above  are  from  the,  list  of  articles  allowed  to  be  imported 
free  of  duty,  and  are  as  follows : 

512.  Books,  engravings,  photographs,  bound  or  unbound  etchings,  maps  and 
charts,  which  shidl  have  been  printed  and  bound  or  manufactured  more  than 
twenty  years  at  the  date  of  importation. 

513.  Books  and  pamphlets  printed  exclusively  in  languages  other  than 
English ;  also  books  and  music,  m  raised  print,  used  exclusively  by  the  blind. 

514.  Books,  engravings,  photographs,  etchings,  bound  or  unbound,  maps  and 
charts  imported  by  authority  or  for  the  use  of  the  United  States  or  for  the  use  of 
the  Library  of  Congress. 

515.  Books,  maps,  lithographic  prints,  and  charts,  specially  imported,  not 
more  than  two  copies  in  anyr  one  invoice,  in  good  faith,  for  the  use  of  any 
society  incorporated  or  established  for  educational,  philosophical,  literary,  or 
religious  purposes,  or  for  the  encouragement  of  the  fine  arts,  or  for  the  use  or  by 
order  of  any  college,  academy,  school,  or  seminary  of  learning  in  the  United 
states,  subject  to  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe. 

516.  Books,  or  libraries,  or  parts  of  libraries,  and  other  household  effects  of 
persons  or  families  from  foreign  countries,  if  actually  used  abroad  by  them  not 
less  than  one  year,  and  not  intended  for  any  other  person  or  persons,  nor  for  sale. 
(51st  Congress,  Ist  session,  chap.  1244  :  26  Statutes  at  Large,  p.  604.) 
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languages,  of  which  only  translations  in  English  are  copjiigbted,  the 


011I7  truu-  prohibition  of  importation  shall  apply  only  to  the  translation  of 
copyrightod,  the  Same,  and  the  importation  of  the  books  in  the  original  language 
imported,     shsll  be  permitted. 

Sec.  4957.  The  Librarian  of  Congress  shall  record  the  name  of 
such  copyright  book,  or  other  article,  forthwith  in  a  book  to  be 
kept  for  that  piupose,  in  the  words  following :    *  Library  of  Con- 
Entry  of      gress,  to  wit :  Be  it  remembered  that  on  the  day  of 
copyright.     ^  ^    ^j                    ^^  deposited  in  this  office  the  title  of  a  boot, 
(map,  chart,  or  otherwise,  as  the  case  may  be,  or  description  of  the 
article),  the  title  or  description  of  which  is  in  the  following  words, 
to  wit ;  (here  insert  the  title  or  description,)  the  right  whereof  he 
claims  as  author,  (originator,  or  proprietor,  as  the  case  may  be,)  in 
conformity  with  the  laws  of  the  United  States  respecting  copyrights. 
Copy  of       C.  D.,  Librarian  of  Congress.'    And  he  shall  give  a  copy  of  the 
title  or  description  under  the  seal  of  the  Librarian  of  Congress,  to 
the  proprietor,  whenever  he  shall  require  it. 

F008.  Sbc.  4958.  The  Librarian  of   Congress  shall  receiye  from  the 

persons  to  whom  the  services  designated  are  rendered^  the  follow- 
Fee  for  re-  ing  f  COS :  1.  For  recording  the  title  or  description  of  any  copy- 
i^to  co^r  right  book  or  other  article,  fifty  cents.  2.  For  every  copy  under 
of  record,  g^  ^£  g^^j^  record  actually  given  to  the  person  claiming  the 
Fee  for  re-  Copyright,  or  his  assigns,  fifty  cents.*  [3.  For  recording  and 
assignment.  Certifying  any  instrument  of  writing  for  the  assignment  of  a  copy- 
Fee  for  copy  right,  one  dollar.  4.  For  every  copy  of  an  assignment,  one  dollar.] 
ment.  All  f  COS  SO  received  shall  be  paid  into  the  treasury  of  the  United 

Fee  for        States;    Provided,    That  the  charge  for  recording  the   title  or 

foreign 

production,  description  of  any  article  entered  for  copyright,  the  production  of 
a  person  not  a  citizen  or  resident  of  the  United  States,  shall  be  one 
dollar,  to  be  paid  as  above  into  the  treasury  of  the  United  States, 
to  defray  the  expenses  of  lists  of  copyrighted  articles  as  hereinafter 
provided  for. 

^  The  claoses  in  section  4058  inclosed  \vitliin  brackets  ore  made  to  accord  vith 
section  2  of  the  Amending  Act  of  June  18,  1874,  which  reads  as  follows :  *  That 
for  recording  and  certifying  any  instrument  of  writing  for  the  assignment  of  a 
copyright,  the  Librarian  of  Congress  shall  receive  from  the  persons  to  whom  the 
service  is  rendered,  one  dollar ;  and  for  every  copy  of  an  afisignment,  one  dollar ; 
said  fee  to  cover,  in  either  case,  a  certificate  of  the  reoord,  under  seal  of  the 
Librarian  of  Congress  ;  and  all  fees  so  received  shall  be  paid  into  the  Treasury  of 
the  United  States.'  (43rd  Congress,  Ist  session,  chap.  301 :  18  Statutes  at 
Large,  pp.  78-79.) 
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And  it  is  hereby  made  the  duiy  of  the  Librarian  of  Congress  to  ^^^  <>' 
furnish  to  the  Secretary  of  the  Treasxuy  copies  of  the  entries  of 
titles  of  all  books  and  other  articles  wherein  the  copyright  has  been 
completed  by  the  deposit  of  two  copies  of  such  book  printed  from 
type  set  within  the  limits  of  the  United  States,  in  accordance  with 
the  provisions  of  this  act,  and  by  the  deposit  of  two  copies  of  such 
other  article  made  or  produced  in  the  United  States;   and  the 
Secretary  of  the  Treasury  is  hereby  directed  to  prepare  and  print, 
at  intervals  of  not  more  than  a  week,  catalogues  of  such  title- 
entries  for  distribution  to  the  collectors  of  customs  of  the  United 
States  and  to  the  postmasters  of  all  post  offices  receiving  foreign 
mails,  and  such  weekly  lists,  as  they  are  issued,  shall  be  furnished  S^^^P'. 
to  aU  parties  desiring  them,  at  a  sum  not  exceeding  five  dollars  per  a  year. 
annum ;  and  the  Secretary  and  the  Postmaster  General  are  hereby  secretary  of 
empowered  and  required  to  make  and  enforce  such  rules  and  regu-  and  v^ 
lations  as  shall  prevent  the  importation  into  the  United  States,  General  to 
except  upon  the  conditions  above  specified,  of  all  articles  prohibited  pSrtiSo™' 
by  this  act. 

Sec.  4959.  The  proprietor  of   every  copyright  book  or  other  Deposit  of 
article  shall  deliver  at  the  office  of  the  IJibrarian  of  Congress,  or  suLequcnt 
deposit  in  the  mail,  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  a  copy  of  every  subsequent 
edition  wherein  any  substantial  changes  shall  be  made :  Provided,  New  editions 
however.  That  the  alterations,  revisions,  and  additions  made  to  i^oks  may 

bo  copy- 
books  by  foreign  authors,   heretofore  published,  of  which  new  righted. 

editions  shall  appear  subsequently  to  the  taking  effect  of  this  act, 

shall  be  held  and  deemed  capable  of  being  copyrighted  as  above 

provided  for  in  this  act,  unless  they  form  a  part  of  the  series  in 

course  of  publication  at  the  time  this  act  shall  take  effect. 

Sec.  4960.  For  every  failure  on  the  part  of  the  proprietor  of  Failure  to 
any  copyright  to  deliver,  or  deposit  in  the  mail,  either  of  the  copies. 
published  copies,  or  description,  or  photograph,  required  by  sections 
4956  and  4959,  the  proprietor  of  the  copyright  shaU  be  liable  to  a 
penalty  of  twenty-five  dollars,  to  be  recovered  by  the  Librarian  of 
Congress,  in  the  name  of  the  United  States,  in  an  action  in  the 
nature  of  an  action  of  debt,  in  any  district  court  of  the  United 
States  within  the  jiuisdiction  of  which  the  delinquent  may  reside 
or  be  found. 
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D^oflitof  The  following  act  in  relation  to  the  deposit  of  copies  wm 
to  March  1,  approved  March  3,  1893 :  '  That  any  author,  inventor,  designer, 
or  proprietor  of  any  book,  or  other  article  entitled  to  oopynght, 
who  has  heretofore  failed  to  deliver  in  the  office  of  the  Librarian  of 
Congress,  or  in  the  mail  addressed  to  the  Librarian  of  Congress, 
two  complete  copies  of  such  book,  or  description  or  photograph  of 
such  article,  within  the  time  limited  by  title  sixty,  chapter  three, 
of  the  Eevised  Statutes  relating  to  copyrights,  and  the  acts  in 
amendment  thereof,  and  has  complied  with  all  other  provisions 
thereof,  who  has,  before  the  first  day  of  March,  anno  Domini 
eighteen  hundred  and  ninety-three,  delivered  at  the  office  of  the 
Librarian  of  Congress,  or  deposited  in  the  mail  addressed  to  the 
Librarian  of  Congress  two  complete  printed  copies  of  such  book, 
or  description  or  photograph  of  such  article,  shall  be  entitled  to  all 
the  rights  and  privileges  of  said  title  sixty,  chapter  three,  of  the 
Bevised  Statutes  and  the  acts  in  amendment  thereof.' 

rostnuLster       Seo.  4961.  The  postmaster  to  whom  such  copyright  book,  title, 
an>c«!pt,^if  or  other  article  is  delivered,  shall,  if  requested,  give  a  receipt 
requested,     ^jj^y^f^y.   gj^^  when  SO  delivered  he  shall  mail  it  to  its  destina- 
tion. 

Notico  of  Sec.  4962.  No  person  shall  maintain  an  action  for  the  infringe- 

coiJjTig  .  ^^^^  q£  jjjg  copyright  unless  he  shall  give  notice  thereof  bv 
inserting  in  the  several  copies  of  every  edition  published,  on  the 
title-page,  or  the  page  inunediately  following,  if  it  be  a  book ;  or  if 
a  map,  chart,  musical  composition,  print,  cut,  engraving,  photo- 
graph, painting,  drawing,  chromo,  statue,  statuary,  or  modeler 
design  intended  to  be  perfected  and  completed  as  a  work  of  the  fine 
arts,  by  inscribing  upon  some  visible  portion  thereof,  or  of  the 
substance  on  which  the  same  shall  be  mounted,  the  following 
words,    viz :     '  Entered    according  to  act   of    Congress,   in  the 

year ,  by  A.  B.,  in  the  office  of  the  Librarian  of  Congress,  at 

Washington ' ;  or,  at  his  option,  the  word   *  Copyright,'    together 
with  the  year  the  copyright  was  entered,  and  the  name  of  the  party 
by  whom  it  was  taken  out,  thus :  *  Copyright,  18 — ,  by  A.  B.' 
Notice  of         That  manufacturers  of  designs  for  molded  decorative  articles, 
dSSJ&T©**"  tiles,  plaques,  or  articles  of   pottery  or  metal  subject  to  copyright 
^^*^^^^-       may  put  the  copyright  mark  prescribed  by  section  forty-nine  hun- 
dred and  sixty-two  of  the  Bevised  Statutes,  and  acts  additional 


ght 
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f  thereto,  upon  the  back  or  bottom  of  such  articles,  or  in  such  other 

.  place  upon  them  as  it  has  heretofore  been  usual  for  manufacturers 

,  of  such  articles  to  employ  for  the  placing  of  manufacturers,  mer- 

[«  chants,  and  trade-marks  thereon. 

].  Sec.  4963.  Every  person  who  shall  insert  or  impress  such  notice,  Faiae  daim 

^  or  words  of  the  same  purport,  in  or  upon  any  book,  map,  chart,  (penalty 

dramatic  or  musical  composition,  print,  cut,  engraying  or  photo- 
graph, or  other  article,  whether  such  article  be  subject  to  copyright 
or  otherwise,  for  which  he  has  not  obtained  a  copyright,  or  shall 
knowingly  issue  or  sell  any  article  bearing  a  notice  of  a  United 
States  copyright  which  has  not  been  copyrighted  in  this  country; 
or  shall  import  any  book,  photograph,  chromo,  or  lithograph  or 
other  article  bearing  such  notice  of  copyright  or  words  of  the  same 
purport,  which  is  not  copyrighted  in  this  country,  shall  be  liable  to 
a  penalty  of  one  hundred  dollars,  recoverable  one-half  for  the  Penai^, 
person  who  shall  sue  for  such  penalty  and  one-half  to  the  use  of  '  ^  ' 
the  United  States;  and  the  importation  into  the  United  States  of 
any  book,  chromo,  lithograph,  or  photograph,  or  other  article  bear- 
ing such  notice  of  copyright,  when  there  is  no  existing  copyright 
thereon  in  the  United  States,  is  prohibited ;  and  the  circuit  courts 
of  the  United  States  sitting  in  equity  are  hereby  authorized  to  en- 
join the  issuing,  publishing,  or  selling  of  any  article  marked  or 
imported  in  violation  of  the  United  States  copyright  laws,  at  the 
suit  of  any  person  complaining  of  such  violation :  Provided,  That 
this  Act  shall  not  apply  to  any  importation  of  or  sale  of  such  goods 
or  articles  brought  into  the  United  States  prior  to  the  passage 
hereof. 

Sec.  4964.  Every  person  who,  after  the  recording  of  the  title  of  Printing, 
any  book  and  the  depositing  of  two  copies  of  such  book  as  provided  Sog!^^, 
by  this  act,  shall,  contrary  to  the  provisions  of  this  act,  within  oat]wi^ 
the  term  limited,  and  without  the  consent  of  the  proprietor  of  the  ^J^uted. 
copyright  first  obtained  in  writing,  signed  in  presence  of  two  or  more 
witnesses,  print,  publish,  dramatize,  translate,  or  import,  or,  know- 
ing the  same  to  be  so  printed,  published,  dramatized,  translated,  or 
imported,  shall  sell  or  expose  to  sale  any  copy  of  such  book,  shall 
forfeit  every  copy  thereof  to  such  proprietor,  and  shall  also  forfeit 
and  pay  such  damages  as  may  be  recovered  in  a  civil  action  by  such 
proprietor  in  any  court  of  competent  jmisdiction. 
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Printing,    "     Sbc.  4965.  If  any  persozi,  after  the  recording  of  the  title  of  any 
chart,    '     map,  chart,  dramatic  or  musical  composition,  print,  cut,  engraTing, 
mnacai       or  photograph,  or  chromo,  or  of  the  description  of  any  painting,  draw- 
wal^ork  ing,  statuc,  statuary,  or  model  or  design  intended  to  be  perfected 
]!^nidKfdon    and  executed  as  a  work  of  the  £ne  arts,  as  proyided  by  this  act, 
ppohiwted.    gj^^  within  the  term  limited,  contrary  to  the  proyisions  of  this 
act,  and  without  the  consent  of  the  proprietor  of  the  copyright  first 
obtained  in  writing,  signed  in  presence  of  two  or  more  witnesses, 
engrave,  etch,  work,  copy,  print,  publish,  dramatize,  translate,  or 
import,  either  in  whole  or  in  part,  or  by  varying  the  main  design.,  with 
intent  to  evade  the  law,  or,  knowing  the  same  to  be  so  printed,  pub- 
lished, dramatized,  translated,  or  imported,  shall  seU  or  expose  to 
sale  any  copy  of  such  map  or  other  article,  as  aforesaid,  he  shall 
forfeit  to  tibe  proprietor  aU  the  plates  on  which  the  same  shall  be 
copied,  and  every  sheet  thereof,  either  copied  or  printed,  and  shall 
further  forfeit  one  dollar  for  every  sheet  of  the  same  found  in  his 
possession,  either  printing,  printed,  copied,  published,  imported,  or 
exposed  for  sale ;  and  in  case  of  a  painting,  statue,  or  statuary,  he 
shall  forfeit  ten  dollars  for  every  copy  of  the  same  in  his  possession, 
^aity  tat  or  by  him  sold  or  exposed  for  sale :  Provided,  however,  That  in  ca^e 
mcntof       of  any  such  infringement  of  the  copyright  of  a  photograph  made 
photograph,  f rom  any  object  not  a  work  of  fine  arts,  the  simi  to  be  recovered  in 
any  action  brought  imder  the  provisions  of  this  section  shall  be  not 
less  than  one  hundred  dollars,  nor  more  than  five  thousand  doUan, 
Fenaity  for  and :  Provided,  further.  That  in  case  of  any  such  infringement  of  tiie 
ment  of       copyright  of  a  painting,  drawing,  statue,  engraving,  etching,  print, 
a'worif of  ^  or  model  or  design  for  a  work  of  the  fine  arts,  or  of  a  photograph  of 
^'^    '  a  work  of  the  fine  arts,  the  sum  to  be  recovered  in  any  action 
brought  through  the  provisions  of  this  section  shall  be  not  less  than 
two  hundred  and  fifty  dollars,  and  not  more  than  ten  thousand 
dollars.     One-half  of  all  the  forgoing  penalties  shall  go  to  the  pro- 
prietors of  the  copyright  and  the  other  half  to  the  use  of  the 
United  States. 

Penalty  for  Sbc.  4966.  Any  pcrsou  publicly  performing  or  representing  any 
orrop^^t-  dramatic  or  musical  composition  for  which  a  copyright  has  been 
IS^muSlS?^  obtained,  without  the  consent  of  the  proprietor  of  said  dramatic  or 
^SS^iS**^*^  musical  composition,  or  his  heirs  or  assigns,  shall  be  liable  for 
consent.  damages  therefor,  such  damages  in  all  cases  to  be  assessed  at  such 
sum,  not  less  than  one  hundred  dollars  for  the  first  and  fifty  dollars 
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for  every  subsequent  performance,  as  to  the  court  shall  appear  to  be 

just.   If  the  unlawful  performance  and  representation  be  willful  and 

for  profit,  such  person  or  persons  shaU  be  guilty  of  a  misdemeanor 

and  upon  conviction  be  imprisoned  for  a  period  not  exceeding  one 

year.    Any  injunction  that  may  be  granted  upon  hearing  after  injunction. 

notice  to  the  defendant  by  any  circuit  court  in  the  United  States, 

or  by  a  judge  thereof,  restraining  and  enjoining  the  performance 

or  representation  of  any  such  dramatic  or  musical  composition 

may  be  served  on  the  parties    against  whom    such   injunction 

may  be  granted  anywhere  in  the  United  States,  and  shaU  be 

operative  and  may  be  enforced  by  proceedings   to   pimish   for 

contempt  or  otherwise  by  any  other  circuit  court  or  judge  in 

the  United  States;  but  the  defendants  in  said  action,  or  any  or  suit  for 

injunction. 

either  of  them,  may  make  a  motion  in  any  other  circuit  in  which 
he  or  they  may  be  engaged  in  performing  or  representing  said 
dramatic  or  musical  composition  to  dissolve  or  set  aside  the 
said  injunction  upon  such  reasonable  notice  to  the  plaintiff  as  the 
circuit  court  or  the  judge  before  whom  said  motion  shall  be  made 
shaU  deem  proper;  service  of  said  motion  to  be  made  on  the 
plaintiff  in  person  or  on  his  attorneys  in  the  action.  The  circuit 
courts  or  judges  thereof  shall  have  jurisdiction  to  enforce  said  in- 
jimction  and  to  hear  and  determine  a  motion  to  dissolve  the  same, 
as  herein  provided,  as  fully  as  if  the  action  were  pending  x>r  brought 
in  the  circuit  in  which  said  motion  is  made. 

The  clerk  of  the  court,  or  judge  granting  the  injunction,  shall.  Certified 
when  required  so  to  do  by  the  court  hearing  the  application  to  dis-  papcn. 
solve  or  enforce  said  injunction,  transmit  without  delay  to  said 
court  a  certified  copy  of  all  the  papers  on  which  the  said  injunction 
was  granted  that  are  on  file  in  his  office. 

Sbc.  4967.  Every  person  who  shall  print  or  publish  any  manu-  Penalty  for 
script  whatever,  without  the  consent  of  the  author  or  proprietor  Sis!  id&out 
first  obtained  shall  be  liable  to  the  author  or  proprietor  for  all  **°**^  • 
damages  occasioned  by  such  injury. 

Seo.  4968.  No  action  shall  be  maintained  in  any  case  of  f orfei-  No  action 

,  nh(K\\  be 

ture  or  penalty  under  the  copyright  laws,  unless  the  same  is  com-  maintained 
menoed  within  two  years  after  the  cause  of  action  has  arisen.  yean. 

Sec.  4969.  In  all  actions  arising  under  the  laws  respecting  Defendant 
copyrights  the  defendant  may  plead  the  general  issue,  and  give  the  the  gencnu 
special  matter  iq  evidence. 
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csrcuitand       Sec.  4970.  The  circuit  courts,  and  district  courts  having  the 

courts  may   jurisdiction  of  circuit  courts,  shall  have  power,  upon  bill  in  equity, 

S^iicttona.  filed  by  any  party  aggrieved,  to  grant  injunctions  to  prevent  the 

violation  of  any  right  secured  by  the  laws  respecting  copyrights, 

according  to  the  course  and  principles  of  courts  of  equity,  on  such 

terms  as  the  court  may  deem  reasonable. 

Juriadiction       [Ecvised  Statutes,  title  13,  The  Judiciabt,  provides  as  follows : 

of  courts  in 

copyright  Chap.  7  (sec.  629).  The  circuit  courts  shall  have  original  juris- 
diction as  follows :  .  .  .  Ninth.  Of  aU  suits  at  law  or  in  equity 
arising  under  the  patent  or  copyright  laws  of  the  United  States. 
(Eev.  Stat.,  1878,  pp.  110,  111.)  Chap.  11  (sec.  699).  A  writ  of 
error  may  be  allowed  to  review  any  final  judgment  at  law,  and  an 
appeal  shall  be  allowed  from  any  final  decree  in  equity  hereinafter 
mentioned,  without  regard  to  the  sum  or  value  in  dispute :  First 
Any  final  judgment  at  law  or  final  decree  in  equity  of  any  circuit 
court,  or  of  any  district  court  acting  as  a  circuit  court,  or  of  the 
supreme  court  of  the  District  of  Columbia,  or  of  any  Territory,  in  any 
case  touching  patent-rights  or  copyrights.  (Eev.  Stat.,  1878,  p.  130.) 
Chap.  12  (sec.  711).  The  jurisdiction  vested  in  the  courts  of  the 
United  States  in  the  cases  and  proceedings  hereinafter  mentioned, 
shall  be  exclusive  of  the  courts  of  the  several  States :  .  .  •  FiftL 
Of  all  cases  arising  under  the  patent-right  or  copyright  laws  of  the 
United  States.  (Eev.  Stat.,  1878,  pp.  134,  135.)  Chap.  18  (sec. 
972).  In  all  recoveries  under  the  copyright  laws,  either  for 
damages,  forfeiture,  or  penalties,  full  costs  shall  be  allowed 
thereon.     (Eev.  Stat.,  1878,  p.  183.)] 

Act  of  The  Chace  Act,  approved  March  3,  1891  (51st  Congress,  1st 

1891.    '      session,  chap.  565  :  26  Statutes  at  Large,  pp.  1106-1110),  in  addi- 

^^.^"^  tion  to  amendments  of  sections  4952,  4954, 4956, 4958,  4959,  4963, 

4964,  4965,  and  4967  of  the  Eevised  Statutes,  which  have  been 

incorporated  into  the  above  text,  provides  further  as  follows : 

Each  *  That  for  the  purpose  of  this  act  each  volume  of  a  book  in  two 

quires         or  more  volumes,  when  such  volumes  are  published  separately,  and 

fj^.         the  first  one  shall  not  have  been  issued  before  this  act  shall  take 

effect,  and  each  number  of  a  periodical   shall  be  considered  an 

independent  publication,  subject  to  the  form  of  copyrighting  as 

above.'     (Sec.  11.) 
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*  That  this  act  shall  go  into  effect  on  the  first  day  of  July,  anno 
Domini  eighteen  hundred  and  nineiy-one.'     (Sec.  12.) 

'That  this  act  shall  only  apply  to  a  citizen  or  subject  of  a  whai 
foreign  state  or  nation  when  such  foreign  state  or  nation  permits  of  March  s, 
to  citizens  of  the  United  States  of  America  the  benefit  of  copyright  to 
on  substantially  the  same  basis  as  its  own  citizens ;  or  when  such 
foreign  state  or  nation  is  a  party  to  an  international  agreement 
which  provides  for  reciprocity  in  the  granting  of  copyright,  by  the 
terms  of  which  agreement  the  United  States  of  America  may  at  its 
pleasure  become  a  party  to   such  agreement.    The  existence  of 
either  of  the  conditions  aforesaid   shall   be   determined   by  the 
President  of  the  United  States,  by  proclamation  made  from  time 
to  time  as  the  purposes  of  this  act  may  require.'     (Sec.  13.)^ 


[An  Act  providing  for  the  public  printing  and  binding  and  the  GoTcm- 
distribution  of  public  documents,  (January  12, 1895,  53d  Congress,  cationa  shall 
3d  session,  chap.  23,  sec.  52 :  28  Statutes  at  Large,  p.  608,)  pro-  copyrighted, 
vides  as  follows :  The  Public  Printer  shall  sell,  under  such  regula- 
tions as  the  Joint  Committee  on  Printing  may  prescribe,  to  any 
person  or  persons  who  may  apply  additional  or  duplicate  stereotype 
or  electrotype  plates  from  which  any  Government  publication  is 
printed,  at  a  price  not  to  exceed  the  cost  of  composition,  the  metal 
and  making  to  the  Government  and  ten  per  centum  added :  Pro- 
vided, That  the  full  amount  of  the  price  shall  be  paid  when  the 
order  is  filed:  And  provided,  further.  That  no  publication  reprinted 
from  such  stereotype  or  electrotype  plates  and  no  other  Govern- 
ment publication  shall  be  copyrighted.] 

^  L%9t  of  Countries  tcith  tchieh  the  United  States  hare  ettablithed  Copyright 
relatione,— July  1,  1891 — Belgium,  France,  Great  Britain  and  her  inrnwiwionii, 
and  Switzerland.  April  15,  1892— Germany.  October  31,  1892.— Italy.  Miiy 
8,  1893— Denmark.  July  20, 1893— Portugal.  July  10, 1896- Hpain.  Fobruwry 
27,  1896— Mexico.  May  25,  1896— Chile.  Oct.  19,  1899-Co8ta  Hlca.  Nov. 
20,  1899— Netherlands  (Holland)  and  poflseasions. 
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AN  ACT  APPROVED  MAECH  3bd,  1905,  TO  AMEND 
SEC.  4952  OP  THE  REVISED  STATUTES. 

Be  U  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  ike 
United  States  of  America  in  Congress  assembled.  That  section  forty- 
nine  hundred  and  fifty-two  of  the  Revised  Statutes  be,  and  the 
same  is  hereby,  amended  so  as  to  read  as  follows : 

'  Sec.  4952.  The  author,  inventor,  designer,  or  proprietor  of  any 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut^ 
print,  or  photograph,  or  n^ative  thereof,  or  of  a  painting,  drawing, 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,  and  the  executors,  administra- 
tors, or  assigns  of  any  such  person  shall,  upon  complying  with  tbe 
provisions  of  this  chapter,  have  the  sole  liberty  of  printing,  re- 
printing, publishing,  completing,  copying,  executing,  finishing,  and 
vending  the  same ;  and,  in  the  case  of  a  dramatic  composition,  of 
publicly  performing  or  representing  it,  or  causing  it  to  be  per- 
formed or  represented  by  others.  And  authors  or  their  assigns 
shall  have  exclusive  right  to  dramatize  or  translate  any  of  their 
works  for  which  copyright  shall  have  been  obtained  under  the  laws 
of  the  United  States. 

'  Whenever  the  author  or  proprietor  of  a  book  in  a  foreign  lan- 
guage, which  shall  be  published  in  a  foreign  country  before  the 
day  of  publication  in  this  country,  or  his  executors,  administrators, 
or  assigns,  shall  deposit  one  complete  copy  of  the  same,  including 
all  maps  and  other  illustrations,  in  the  Library  of  Congress, 
Washington,  District  of  Columbia,  within  thirty  days  after  the 
first  publication  of  such  book  in  a  foreign  country,  and  shall  insert 
in  such  copy,  and  in  aU  copies  of  such  book  sold  or  distributed  in 
the  United  States,  on  the  title  page  or  the  page  immediately  fol- 
lowing, a  notice  of  the  reservation  of  copyright  in  the  name  of  the 
proprietor,  together  with  the  true  date  of  first  publication  of  such 
book,  in  the  following  words  :  "  Published  ,  nineteen  hun- 

dred and  .     Privilege  of  copyright  in  the  United  States 

reserved  under  the  Act  approved  ,  nineteen  hundred  and 

five,  by  ,*'  and  shall  within  twelve  months  after  the  first 

publication  of  such  book  in  a  foreign  country,  file  the  title  of  such 
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book  and  deposit  two  copies  of  it  in  the  original  language  or,  at 
his  option,  of  a  translation  of  it  in  the  English  language,  printed 
from  type  set  within  the  limits  of  the  United  States,  or  from  plates 
made  therefrom,  containing  a  notice  of  copyright,  as  provided  by 
the  copyright  laws  now  in  force,  he  and  they  shall  have  during  the 
term  of  twenty-eight  years  from  the  date  of  recording  the  title  of 
the  book  or  of  the  English  translation  of  it,  as  provided  for  above, 
the  sole  liberty  of  printing,  reprinting,  publishing,  vending,  trans- 
lating and  dramatizing  the  said  book :  Provided,  That  this  Act 
shall  only  apply  to  a  citizen  or  subject  of  a  foreign  State  or  nation 
when  such  foreign  State  or  nation  permits  to  citizens  of  the  United 
States  of  America  the  benefit  of  copyright  on  substantially  the 
same  basis  as  to  its  own  citizens.' 
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A   MODEL   LAW. 

Drafted  by  the  International  Litebart  and  Artistic 
Association    at    Paris,    1900.^ 

Art.   1. 

The  author  of  an  intellectual  work  has  the  exclusive  right  to 
make  it  public  and  to  reproduce  it  by  any  process,  under  anj  form 
and  for  any  purpose. 

Thus  all  written  or  oral  manifestations  of  thought,  dramatic, 
musical  and  choregraphic  works,  and  all  works  of  the  graphic  and 
plastic  arts  are  protected  whatever  their  merit,  their  use  and  their 
destination.  This  applies  to  works  which  have  appeared  in  news- 
papers or  periodical  magazines. 

Official  documents  of  public  authorities  and  judicial  decisions 
cannot  be  the  subjects  of  an  exclusive  right. 

Art.   2. 

The  exercise  of  copyright  is  not  subjected  to  the  accomplishment 
of  any  conditions  or  formalities. 

Art.   3. 

The  exclusive  right  provided  for  by  Art.  1  continues  for  eighty 
years  after  the  death  of  the  author  for  the  benefit  of  his  repre- 
sentatives. 

Art.  4. 

The  right  in  anonymous  works  continues  for  eighty  years  dating 
from  the  first  lawful  publication  of  the  work.  The  right  shall  be 
exercised  by  the  publisher  so  long  as  the  true  author  has  not  made 
himself  known. 

When  the  author  has  made  himself  known  before  the  expiration 
of  the  period,  the  right  shall  continue  for  the  life  of  the  author 
and  eighty  years  after  his  death. 

Works  published  in  the  name  of  an  artificial  person  are  assimi- 
lated to  anonymous  works. 

I  Translated  from  Le  J)roit  tTJuteur,  1900,  pp.  105,  106. 
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AjtT.    5. 

Collaborators  shall  have  equal  rights  over  the  joint  work,  in  the 
absence  of  stipulations  to  the  contrary. 

The  rights  of  the  representatives  of  a  predeceased  collaborator 
shall  subsist  until  the  expiration  of  a  period  of  eighty  years  from 
the  death  of  the  last  surviying  collaborator. 

In  default  of  representatives  of  one  of  the  collaborators,  his  share 
shall  accrue  to  the  other  collaborators  or  to  their  representatives. 

Abt.   6. 

Whoever  causes  to  be  published  a  posthumous  work  of  which  he 
has  the  right  to  dispose  enjoys  an  exclusive  right  of  reproduction 
during  eighty  years,  dating  from  such  first  publication. 

Works  which,  in  the  lifetime  of  the  author,  have  not  received, 
with  the  consent  of  the  author,  a  reasonable  publicity,  having 
r^ard  to  their  nature,  are  considered  as  posthimious  works. 

Abt.   7. 

Every  reproduction,  whole  or  partial,  made  without  the  consent 
of  the  author  or  of  his  representatives,  is  illicit. 

This  applies  to  translation,  and  also  to  public  representation  and 
performance. 

Eeproductions  which  involve  abridgements,  additions  and 
alterations — such  as  adaptations,  transformations  of  dramas  into 
novels,  and,  vice  vered,  of  novels  into  dramas,  arrangements  of 
music,  reproduction  by  another  art,  illustration  of  a  work— are  also 
illicit. 

The  same  applies  to  reproductions  of  musical  works  by  mechanical 
musical  instruments. 

Abt.   8. 

The  author,  once  his  work  is  published,  cannot  prohibit  analyses 
and  short  quotations  which,  made  with  a  critical,  controversial  or 
educational  object,  bear  an  indication  of  the  name  of  the  author  and 
of  the  source. 

Speeches  delivered  in  deliberative  assemblies  or  in  public  meetings 
may  be  reproduced  for  the  purpose  of  giving  information  or  of 
discussion. 
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Abt.    9. 

The  right  of  reproduction  is  independent  of  the  right  of  property 
over  the  material  object  (manuscript  or  original) ;  the  assignment 
of  the  material  object,  therefore,  does  not  of  itself  involve  an  assign- 
ment of  the  right  of  reproduction,  and  vice  versa. 

The  assignment  of  the  rights  belonging  to  the  author  (right  to 
publish,  to  represent,  to  execute,  to  translate,  to  illustrate,  etc.)  is 
always  to  be  interpreted  restrictively. 

Abt.   10. 

The  author  of  every  intellectual  work  has  the  right  to  compel 
recognition  of  his  authorship  and  to  take  legal  proceedings  against 
anyone  who  assumes  to  himself  that  capacity. 

An  author  who  has  assigned  his  rights  of  reproduction  retains 
the  right  to  sue  infringers,  to  supervise  the  reproduction  of  his 
work,  and  to  oppose  all  modifications  made  without  his  consent. 

An  author  who  has  assigned  the  material  object  constituting  his 
work  has  the  right  to  prevent  any  public  exhibition  of  the  work  if 
it  has  been  modified  without  his  consent. 

Abt.   11. 

After  the  death  of  the  author  the  preservation  of  the  rights  pro- 
vided for  by  Art.  10  belongs  to  his  heirs,  in  de&ult  of  a  special 
agent  designed  by  him. 

Abt.   12. 

No  modification  is  to  be  made  in  a  work,  even  by  the  heirs  or 
representatives  of  the  author,  unless  this  modification  is  openly 
brought  to  the  knowledge  of  the  public. 

Abt.   13. 

For  every  injury  done  to  the  right  of  the  author,  as  defined  by  the 
present  model  law,  an  action  for  damages  lies ;  if  the  injury  has  been 
done  knowingly  it  may  become  the  subject  of  a  penal  action. 

Art.   14. 

The  same  applies  to  the  forgery  of  the  name  of  an  author,  as  well 
as  to  the  fraudulent  imitation  of  his  signature  or  of  any  distinctive 
sign,  whether  a  monogram  or  another,  adopted  by  him. 
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Abt.   16. 

The  author  or  his  representatiyes  may  require  the  police  author- 
ities to  execute  the  seizure  of  objects  involved  in  a  charge  of 
infringement  and  that  of  plates,  moulds  or  matrices  and  other 
utensils,  having  served  or  destined  to  serve  specially  for  the  manu- 
facture of  the  said  objects. 

If  a  reproduction  or  performance  is  the  subject  of  complaint,  the 
authors  can  cause  proceedings,  under  the  same  forms,  to  be  taken 
for  the  seizure  of  the  whole  of  the  receipts. 

The  publisher  or  the  producer  {entrepreneur)  of  plays  (spectacles) 
must  give  documentary  proof  of  the  previous  consent  of  the  author 
or  his  representatives. 

The  confiscation  of  infringing  objects,  in  the  same  way  as  that  of 
plates,  moulds,  or  matrices  and  other  utensils  having  served  or 
intended  to  serve  specially  for  the  manufacture  of  the  said  objects, 
will  be  ordered  for  the  benefit  of  the  author  or  his  representatives. 

In  case  of  unlawful  performance  or  representation,  the  receipts 
seized  shall  be  awarded  to  the  plaintiff. 

Abt.   16. 

The  law  applies  to  all  authors,  whatever  may  be  their  nationality 
and  in  whatever  place  the  work  may  have  been  first  published. 
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NATIONAL  PERIODS  OF  PROTECTION. 


THE  PEEIODS  OF  PEOTECTION  GEANTED  IN 
VAEIOUS  COUNTEIES. 


Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

Austria. 

The    lifo    of    the 
author    plus    thirty 
years. 

Five  .'years    from 
publication      of     a 
translation  with  right 
reserved,  upon  con- 
dition that  such  pub- 
lication takes   place 
within    three    years 
from  tihie  publication 
of  the  original. 

Ten  yeaiB  from 
;  mblication       o  r 
from  the  making 
of  the  negative. 

BeXginm. 

The  life  of  the  au- 
thor plus  fifty  years. 

See  Column  II. 

See  Column  n. 

Denmark. 

The  life  of  the  au- 
thor plus  fifty  years. 

Ordinar}'  period  of 
copyright    for    the 
right  of  translating 
into  a  dialect  (Dan- 
ish,   Noi-wegian,  or 
Swedish). 

If    the    work  has 
been  translated  into 
several  languages 
within  a  j)eriod    of 
ten  years,  with  re- 
gard to  such  langua- 
ges translating  right 
subsists    during   the 
ordinary    period    of 
copyright. 

In  any  other  case, 
the    period    is    ten 
years  from  the  end  of 
the  year  in  which  the 
original    work    was 
first  published. 

Five  years. 
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Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

France. 

The  life  of  the  au- 
thor plus  fifty  years. 

See  Column  n. 

See  Column  n. 

Oermany. 

The     life    of   the 
author    plut    thirty 
years  ;     but  in   any 
case  until  ten  years 
after  the  first  publi- 
cation of  the  litenuy 
or  musical  work. 

See  Column  II. 

Five  years 
from  publication 
of  the  first  copies 
or  the  making  of 
the  negative. 

Great  Britain. 

For  literary  works, 
the  life  of  the  author 
p/««  seven  j'ears ;  but 
in    any    case    until 
forty-two  years  from 
firet  publication. 

For  works  of  sculp- 
ture, fourteen  years 
from  making  or  from 
firet  publication,  with 
a  prolongation  for  a 
further  fourteen  years 
if  the  artist  is  still 
living  and  has    re- 
tained his  right  in  his 
own  hands. 

For    paintings, 
drawings,  and  photo- 
graphs, the  life  of  the 
author    plm     seven 
years. 

For     engravings, 
twenty- eight     years 
from  first  publication. 

For  British  works, 
probably    the    ordi- 
nary period  of  copy- 
right. 

For  foreign  works 
admitted  to  the  bene- 
fito  of  the    English 
law:    the  period  of 
translating  right    is 
assimilated    to     the 
ordinary    period     of 
copyright,    provided 
that,      within      ten 
years  from  the  end  of 
the   year    in    which 
the   original    work 
was  first  published, 
an  authorised   Eng- 
lish translation  there- 
of has  appeared. 

The  life  of  the 
author  pltts  seven 
years. 

Haiti. 

The  life  of  the  au- 
thor and  that  of  his 
widow.  Twenty  years 
from   the    death    of 
the   author  for    the 
benefit  of   his  chil- 
dren, or,  if  there  are 
no  children,  for  the 
benefit  of  his  other 
heirs. 

See  Colunm  II. 
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(Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating       p,  ^.           ,  ^ 
,       Right.               1     Photogiaphs. 

Holland. 

Fifty  yeara    from 
first    publication, 
counting    from    the 
date  of  the  certificate 
of  deposit ;  but  in  any 
ca^e  for  the    whole 
period  of  the  author's 
life,    if  he  has   not 
transferred  his  right. 

For     unpublished 
works  and  oral  lec- 
tures,  the    ordinary 
period  of  copyright ; 
for  printed  works,  five 
yeara  from  the  date 
of  the  certificate  of 
deposit,  if  a  transla- 
tion has  been  printed 
and  deposited  within 
three  yeara  from  the 
publication    of    the 
original. 

Hungary. 

The  life  of  the  au- 
thor  plm  fifty  yeara. 

Five    yeara    from       Five  yeara  from 
the  firat  publication  of    the  expiration  of 
an  authorised  trans-  ,  the  year  in  whidi 
lation,  which    must    the  original  wot^ 
appear  within  three    firat  appeared,  or 
years  from  thepubli-    the    original    of 
cation  of  the  original    the   edition    was 
work ;  or,  if  the  work  ,  obtained, 
is  intended  for  the  < 
stage,     within     six  | 
monthsfromthepub-  t 
lication  of  the    ori-  ! 
ginal.                            i 

Italy. 

Ut    period:      the 
author's  life,  or  forty 
years   at  least    from 
publication. 

2nd  period:  An  ad- 
ditional forty  yeara, 
during    which  any- 
one may  publish  the 
work  upon  paying  a 
royalty   of  five   per 
cent,  of  the  nominal 
price. 

Ten    yeara     from             

publication. 

1 

1 
1 

1 
1 

Japan. 

The    life    of    the 
author    plus    thirty 
yeara. 

The    life    of    the 
author    plut    thirty 
yeara,  provided  that 
a  translation  is  pub- 
lished    within     ten 
yeara  from  the  publi- 
cation of  the  original 
work. 

Ten  years  from 
first  publication, 
or    from    the 
making    of    the 
negatire. 
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Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

Lnzemborg. 

The  life  of  the  au- 
thor plus  fifty  years. 

The  life  of  the  au- 
thor plus  fifty  years, 
provided  that  a  trans- 
lation   is    published 
within  ten  years  from 
the  first  publication  of 
the  original  work. 

Monaco. 

The  life  of  the  au- 
thor phis  fifty  years. 

!See  Column  II. 

See  Column  II. 

Horway. 

The  life  of  the  au- 
thor plus  fifty  years. 

Ordinary  period  of 
copjTight     for    the 
right   of  translating 
into  one  of  the  three 
Scandinavian    1  a  n  - 
guages. 

If  the  work  is  pub- 
lished simultaneously 
or,  at  the   latest, 
within  one  year,  in 
several      languages, 
the  ordinary  period  of 
copyright,  as  regards 
such  languages. 

Ten  years  from  the 
end  of  the  jaar  of  the 
first    publication    of 
the  onginal  work,  in 
other  cases. 

Five  years  from 
the  end    of    the 
year  of  the  first 
publication  of  the 
photographic 
reproduction, un- 
less   the    photo- 
grapher dies  first 
before  this  period 
has  expired. 

Portngal. 

The  life  of  the  au- 
thor plu8  fifty  years. 

Ordinary  period  of 
copyright.  But  if  the 
author  is  aforei^er, 
then  the  period  is  re- 
duced to  ten  years, 
and  this  only  on  con- 
dition that  a  transla- 
tion is  begun  within 
three  years  from  pub- 
lication of  the  origi- 
nal work. 
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Ooimtry. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

The  life  of  the  au- 
thor plus  fifty  years. 

Anyone  may  trans- 
late at  will;   except 
in  the  case  of  books 
for     which     special 
scientific    researches 
have  been  necessary, 
which  bear  a  reser- 
vation of  the  right  of 
translation,  and    of 
which  a  translation 
has  appeared  within 
two  years  from  the 
authorisation  of  the 
publication    of    the 
original  work. 

Spain. 

The    life    of    the 
author    plus   eighty 
years.     In    case    of 
transfer    inter    vivos 
and  of  the  existence 
of  heirs  at  law,  the 
copyright  reverts  to 
the  latter  twenty-fivo 
years     after     the 
author's  death,  for  a 
period  of  twenty-five 
years. 

See  Column  II. 

See  Column  II, 

Sweden. 

For  ordinary  works, 
the  life  of  the  author 
plus  fifty  years. 

For  works  of  art, 
the  life  of  the  author 
plus  ten  years. 

The  life  of  the  au- 
thor plus  fifty  years 
for  the  right  of  trans- 
lation into  one  of  the 
three     Scandinavian 
languages ;    for    the 
right  of    translation 
into  other  languages, 
ten  years  from  the 
first    publication    of 
the  original  work. 

Five  years  from 
the  year  in  which 
the  photograph 
has  been  first 
published. 

Switzerland. 

The    life    of    the 
author    plus    thirty 
years. 

copyright,    provided 
that  the  author  pub- 
lishes  a    translation 
within     five     years 
from  the  first  publi- 
cation of  the  original 
work. 

Five  years  from 
registration, 
which  is  to  be 
carried  out  with- 
in three  months. 
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Conntrj. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

Tunis. 

The  life  of  the  au- 
thor plus  fifty  years. 

copyright. 

United  States. 

Twenty-eight  years 
from  the  registration 
of  the  title.   An  addi- 
tional period  of  four- 
teen years  is  allowed 
for  the  benefit  of  the 
author,    his   widow, 
or    his   children,    if 
the  title   is   entered 
afresh  and  two  copies 
are     deposited     six 
months    before    the 
expiration     of     the 
first  period. 

See  Colunm  II. 

See  Column  II. 

INTEENATIONAL    PEOTECTION   OF  THE    WOEKS  OP 
FOREIGN  AUTHORS  PUBLISHED  ABROAD. 

i.    CoimtriM  not  granting  any  International  Protection. 


Abyssinia. 

Morocco. 

Servia, 

Afghanistan. 

Oman. 

Siam. 

Bulgaria. 

Persia. 

Turkey. 

Corea. 

Russia. 

Venezuela. 

Liberia. 

ii.    Conntriee  protecting  foreign  works  only  throngli  tke 
medium  of  Treatiee. 


Argentine  Republic. 

Ecuador. 

Paraguay. 

Austria. 

Germany. 

Peru. 

Brazil. 

Guatemala. 

Salyador. 

ChiH. 

Haiti. 

San  Marino. 

China. 

Honduras. 

The  Netherlands. 

Congo. 

Hungary. 

Tunis. 

Cuba. 

Japan. 

Uruguay. 

Dominican 

Republic. 

Montenegro. 

iii.    Conntriee  protecting  foreign  works  without  special  Treaty, 
npon  condition  of  Reciprocity. 


Bolivia. 

Italy. 

Roumania. 

Columbia. 

Mexico. 

Spain. 

Costa-Rica. 

Monaco. 

Sweden. 

Denmark. 

Nicaragua. 

Switzerland. 

Great  Britain. 

Norway. 

United  States. 

Greece. 

Portugal. 

iT.    Conntriee  protecting  foreign  works  without  special  Trea^, 
and  without  condition  of  Beciprooity. 

Belgium.  France.  Luxemburg. 

Egypt  (under  decisions   of   the   mixed   tribunals,    based    upon 
equity). 
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THE   BERNE   CONVENTION,   1886, 

As  Modified  by  the  Additional  Act  of  Pabis,  1896, 

CrecUing  an  IrUemcUioncU  Copyright  Union, 

Art.  i.  International  Copyright  Union  formed  by  contracting  States. 

ii.  Authors  of  one  country  of  Union  shall  enjoy  in  other  Union  oountrics 

same  rights  as  natives,  if  conditions  and  formalities  of  oountiy  of  origin  of 

work  have  been  fulfilled,  but  for  no  longer  period  than  that  granted  in 

country  of  origin. 

Posthumous  works  are  protected. 

iii.  Authors  not  subjects  of  any  Union  country  wiU  be  protected  for  works 

first  published  in  Union  oountry. 
iv.  *  Literary  and  artistic  works'  comprises  every  production  in  literature, 
science,  and  art  which  can  be  published  by  any  mode  of  reproduction 
whatever. 
V.  Exclusive  right  of  translation  belongs  to  author  of  original  work,  but 

ceases  if  not  exercised  within  10  dear  years, 
vi.  A  lawful  translation  is  protected  in  its  text  as  an  original  work,  but 
when  translating  right  has  fallen  into  public  domain  one  translator 
cannot  prevent  others  translating. 
Wi.  Serial  novels  in  Union  newspapers  or  magazines  cannot  bo  reproduced. 
This  applies  to  other  articles  in  newspapers  or  magazines  where  reserva- 
tion is  made ;  in  magazines  a  general  notice  of  reservation  is  sufficient. 

In  the  absence  of  prohibition  such  articles  may  be  reproduced  on  con- 
dition that  the  source  is  acknowledged. 
No  prohibition  can  apply  to  news,  articles  of  political  discussion,  etc 
viii.  Extent  to  which  extracts  may  be  taken  for  educational  and  scientific 
works  is  to  be  decided  by  each  oountry  for  itself, 
ix.  Performing  right  in  dramatic  and  dramatico-musical  works,  published 
or  impublished,  is  protected. 

Exclusive  right  of  translation  of  dramas  carries  with  it  exclusivo  right 
of  peiiorming  translations. 

In  unpublished  music  and,  if  expressly  reserved,  in  published  music 
also,  the  performing  right  is  protected. 
x.  Such  adaptations,  arrangements,  etc.,  as  are  substantially  reproductions 

and  not  new  original  works  are  unlawful, 
xi.  Author's  name  on  work  or,  where  the  latter  is  anonymous  or  pseudony- 
mous, the  publisher's,  is  primd  facie  proof  of  title.     But  the  Courts  may 
require  a  certificate  showing  that  formalities  of  oountry  of  origin  have 
been  fulfilled, 
xii.  Piratical  copies  may  be  seized  in  Union  countries  where  original  work  is 

protected, 
xiii.  The  Convention  does  not  take  away  the  domestic  rights  of  each  State  to 

regulate  and  restrain  publication,  circulation,  etc. 
xiv.  With  reservations,  the  Convention  applies  to  all  works  not  in  pubb'c 
domain  in  country  of  origin  at  time  of  its  coming  into  force  (see  Final 
Protocol,  par.  4). 
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XV.  Union  countries  may  make  special  treaties  inter  w,  provided  that  these 
give  to  authors  rights  whicn  are  more  extended  than,  or  others  not 
repugnant  to,  those  given  by  Union. 

xvi.  *  Office  of  the  International  Union  lor  the  Protection  of  Literary  and 
Artistic  Works'  established,  and  placed  under  the  authority  of  the 
Swiss  Government. 

xvii.  Revisions  will  be  considered  at  Conferences ;  alterations,  to  be  binding  on 

the  Union,  require  unanimous  consent, 
xviii.  Any  country  which  grants  the  requisite  copyright  protection  will  on 
request  be  admitted  to  the  Union. 

xix.  Union  countries  may,  at  any  time,  accede  for  any  or  all  of  their  pos- 
sessions. 
XX.  Anv  country  may  retire  with  a  yearns  notice,  the  Convention  remaining 
in  force  for  the  other  countries. 

[xxi.  This  Convention  shall  be  ratified  within  one  year  at  Berne.] 

Additional  Article.  Existing  treaties  which  give  to  authors  rights  more 
extended  than,  or  otherwise  not  repugnant  to,  those  g^ven  by  the 
Convention  are  not  affected. 

FinAl  Protoeol.  i.  {a)  Works  of  architecture  themselves,  as  well  as  their  plans, 
and  (b)  photographs,  shall  be  protected  in  countries  where  they  are 
deemea  respectively  works  capaWe  of  copyright ;  authorised  photographs 
of  works  of  art  enjoy  protection  as  long  as  the  principal  works  from 
which  they  are  taken.  (Add  to  iv.) 
ii.  Choregraphic  works  are  protected  in  countries  where  such  works  are 

deemed  dramatico-musical.     (Add  to  ix.) 
ill.  It  is  no  infringement  of  musical  copyright  to  make  or  sell  mechanical 

musical  instruments  which  reproduce  copyright  airs, 
iv.  The  operation  of  Art.  xiv.  respecting  works  which  have  not  fallen  into 
the  public  domain  in  the  country  of  origin  at  the  time  of  the  Conven- 
tion's coming  into  force  is  to  be  reg^ated  by  special  conventions  or, 
where  none,  by  domestic  law. 
•  The  stipulations  of  Art.  xiv.  apply  equally  to  the  exclusive  right  of 
translation. 


Chief  Modifications   effected  in  the  Berne  Convention  by  the 
Act  of  Paris. 

Art.  ii.  The  Convention  of  1886  was  silent  as  to  posthumous  works. 

iii.  Under  the  Convention  of  1886,  where  author  of  work  published  in  Union 
country  was  not  a  subject  of  Union  country,  rights  were  conferred 
only  on  the  publisher. 
V.  This  Artide  formerly  read :  *  Authors  belonging  to  any  country  of  the 
Union,  or  their  lawful  representatives,  shall  enjoy  in  the  other  countries 
the  exclusive  right  of  making  or  authorizing  translations  of  their  works 
until  tiie  expiration  of  10  years  from  the  publication  of  the  original 
work  in  one  of  the  Union  countries.* 
vii.  In  the  1886  Convention  no  special  mention  was  made  of  serial  novels ; 
and  no  acknowledgment  of  unprohibited  takings  was  required. 
Final  Protocol,    i.  Architectural  works  were  not  included  in  the  1886  Convention, 
iv.  Before  the  Act  of  Paris  no  roference  was  made  in  this  section  to  the 
exclusive  right  of  translation. 


INTERNATIONAL  COPYRIGHT  ACT,  1886  [49  &  50  Vict.  c.  33]. 

Enables  Her  Majesty  to  accede  to  the  Berne  Convention  (drifted 
September  1885),  and  to  issue  Orders  in  Council  granting  Protbction 
TO  Foreign  Works. 

I.  3.  The  International  Copyright  Acts,  1844  to  1886,  to  be  oonstrnod  together. 

II.  2.  Where  author  is  ineligible  under  O.C.*  for  protection  in  U.K.t  publisher 
may  act  in  his  stead. 
3.  No  greater  rights  in  U.K.  for  foreigner  than  given  in  country  of  origin  of 
work. 

III.  1 .  Where  simultaneous  publication,  O.G.  may  decide  which  is  country  of  origin. 
2.  And  this  decides  rights  in  U.K. 

IV.  1.  No  registration  or  delivery  required,  unless  so  provided  by  O.C. 

2.  O.C.  will  be  made  only  where  foreign  country  has  made  proper  provisioa 
for  protection  of  our  works. 

y.  1.  Production  and  importation  into  U.K.  of  unauthorised  translation  are  to 
be  prevented,  just  as  of  the  original  work. 

2.  But  if  no  authorised  translation  in  English  appears  within  ten  dear  yean, 

this  prohibition  ceases. 

3.  Lawfully  produced  translations  are  protected  as  if  original  wwks. 

4.  Be-enacts  unxepealed  sections  of  I.C.||  Act  1852,  of  which  s.  7  allows  trans- 

lation of  political  articles  with  acknowledgment  of  source,  and  of  others 
with  acknowledgment  unless  copyright  specially  reserved,  and  a.  9  extendi 
remedies  given  b^  1842  Act  against  importation  of  piratical  copies  of 
British  works,  to  importation  of  unauthorised  translations. 

VI.  O.C.  protects  existing  works,  but  does  not  prejudice  subsisting  and  valuable 
interests  in  works  lawfully  produced  in  U.K. 

VII.  Foreign  copyright  may  be  proved  by  duly  authenticated  document. 

vm.  1.  The  Copyright  Acts  shall  apjdy  to  works  first  produced  in  a  Briti^ 
Possession  as  if  first  produced  in  U.K.,  except  that — 

(a)  Registration  not  required  in  U.K.  if  Possession  has  official  register. 

(b)  No  delivery  of  copy  of  book  necessary. 

2.  Where  official  register  kept  in  a  Possession  a  duly  authenticated  extract  is 

to  be  admitted  as  proof  of  contents. 
As  regards  British  Possessions  and  copyright  works  first  produced  therein : — 

3.  Where  there  has  been  local  legislation  O.C.  may  modify  the  Copyright  Acts. 

4.  Nothing  in  the  Copyright  Acts  shall  prevent  enactments  respecting  copy- 

right within  the  Umits  of  such  Possession  of  works  first  produced  therein. 

IX.  The  I.e.  Acts  shall  apply  to  British  Possessions  as  if  part  of  U.K.,  except 
that  where  an  O.C.  is  made  respecting  a  foreign  country  they  may  be 
excluded,  if  desirable,  by  the  same  or  some  subsequent  O.C,  existing 
rights  being  left  unprejudiced. 

X.  1.  (a)  New  O.C.  may  revoke  or  alter  previous  O.C,  {b)  saving  existing  rights. 

XI.  Defines: — *  literary  and  artistic  works,'  *  author,'  'performed,'  'produced' 
^s  'published  or  made,  performed  or  represented'},  'book  pnblishcd 
in  numbers,'  '  treaty,'  *  British  Possessions. ' 

XII.  Repeals :— I.e.  Act  1844,  ss.  14,  17,  18  ;  I.C.  Act  1852,  ss.  1  to  6,  8,  11; 
Fine  Arts  Copyright  Act  1862,  s.  12  (part), 
(a)  Till  revoked,  O.C.'s  made  under  repealed  Acts  continue  in  force,  {b)  saving 
existing  rights. 
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LITERARY  COPYRIGHT  ACT  1842     [5  &  6  Vict.  c.  45] 

(in  so  far  as  it  rel/Vtes  to  Books). 

Gives  to  authors  and  their  assigns  sole  and  exclusive  liberty  throughout  British 
Dominions  (s.  29)  of  multiplying  copies  of  any  "  book"  {i.e.  every  "volume, 
sheet  of  letterpress,  map,  chart  or  plan  separately  published "  (s.  2)).     Such 
copyright  being  personal  property  (s.  25). 

Duration  • 

Author's  life  +  7  years,  or  42  years  from  publication,     s.  3. 

In  periodicals,  above  term  to  publisher  in  his  periodical,  only 
if  contribution  paid  for.  After  28  years,  "the  right  of 
publishing  in  a  separate  form  shall  revert  to  the  Author,  for 
the  remainder  of  the  term."    s.  18. 

Bequiremonts   . 

Afsignment 
Licenees   . 

Rc^stration  [a  condition  precedent  to  suing  (■.24)],  giving 
I.  Title,  2.  Time  of  publication,  3.  Names  and  Abodes  of 
Publisher  and  Proprietor.     (Fee  5 J.)    ■■.11-14. 

Delivery  of  a  copy  [whether  copyright  desired  or  not]  to  British 
Museum  and  on  demand  to  tour  other  Libraries.  Penalty  in 
default  {£5  +  value  of  copy),     ss.  6-10. 

May  be  made  of  whole  or  part  of  copyright  by  Registered 
Proprietor  by  an  entry  giving  Name  and  Abode  of  Assignee. 
[Stamp  not  necessary  on  assignment  by  entry,  as  is  required 
where  assignment  by  mere  writing.  ]    §■.  11, 18. 

Must  be  in  writing.     ■.  16. 

May  be  entered  in  Register.     ■.  11. 

Infringement    . 

Without  proprietor's  written  consent— 

i.  To  print  for  sale  or  exportation.     ■.  16. 
ii.  To  import  for  sale  or  hire,     ■i.16,17. 
iii.  Knowingly  to  sell  or  expose  to,  or  possess  for,  sale  or  hire 
books  so  printed  or  imported.     ■■.  16, 17. 

Semedies. 

I.  Damages  for  i.,  ii.,  iii.,  by  Special  Action  on  the  Case. 

II.  Forfeiture  of  unlawful  copies  to  Proprietor  and  damages 
for  their  detention  or  conversion  (in  cases  i.,  ii.,  iii.). 
i.88. 
III.  Destruction  by  Customs  of  copies  unlawfully  imported  and 
penalty  of  ;f  10  -f-  twice  value  of  imported  copies  on 
conviction  before  two  J.P.'s  (iL  and  iii.  only).     ■.  17. 
[Injunctions  not  mentioned  in  this  Act,  but  practice  same  as 
under  Fine  Arts  Copyright  Act  1862  s.9.] 

Action  to  be  brought  within  12  months  of  offence.     ■.  S6. 

In  these  tables  the  mark  X  indicates  what  is  no  longer  in  force. 
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FINE  ARTS  COPYRIGHT  ACT  1862  [25  &  26  Vict.,  c.  68]. 

Gives  to  authors  of  paintings,  drawings,  and  photographs  wherever  made,  being  J 
British  subjects  or  resident  in  the  British  dominions,  sole  copyright — which  1 
previously  they  had  not ;                                                                                           1 

Deals  with  the  fraudulent  production  and  sale  of  such  works. 

Duration  . 

■    - 
Author's  life  +  7  years.     ■.  1. 

Bequiiements    . 

Copyright  (and  Assignment)  must  be  registered.  (Fee  u.)  j 
[No  action  or  penalty  for  "anything  done  before  Registration."]  j 
Entry  requires  :  i.  Date  of  Assignment ;  2.  Names  of  Parties ; 

3.  Names  and  Abodes  of  Assignee  and  Author  ;  4.  -Short  de-  j 

scription  of  work.     8. 4. 

Afiignment 

When  work  first  changes  hands,  copyright  is  lost  unless,  by 
signed  agreement,  reserved  to  artist  or  passed  to  buyer.  In 
commissions,  copyright  passes  to  buyer  without  writing,    a.  1. 

Must  be  in  writing  and  signed.     ■.  8. 

Must  be  registered.     §.4. 

Licence 

Must  be  in  writing  and  signed,     ■.  8. 

Infringements  . 

Without  consent —                                                                           1 
i.  To  repeat  or  imitate  work  or  its  design,  for  sale,  hire, 

exhibition,  or  distribution ; 
ii.  Knowingly  to  import  into  United  Kingdom,  publish,  sell, 
let  to  hire,  exhibit,  or  distribute  such  copies.     e.S. 

Semediee  . 

I.  Forfeit  to  Proprietor  for  each  offence  ;£"io  (or  less),  •+-  un- 
lawful copies.    ■.  6. 
[Penalties  and  copies  recoverable  by  Action  or  before 
twoJ.P.'s].     ■.8. 
II.  Damages  by  Action  on  the  Case  for  infringements — even 
if  committed  unknowingly— and  for  retention  or  con-  j 
version  of  unlawful  copies.     ■.  11.                                     1 

III.  Injunction,  Inspection  or  Account  by  order  of  Superior 

Court.     8. 9. 

IV.  Detention  by  Customs  of  piratical  copies  after  notice  from 

proprietor,     i.  10. 

LimiUtion 

Act  silent. 

Fraudnlent  Fro- 
dnetions   and 
Sftlee. 

i.  To  fraudulently  affix  any  name,   initials,  etc.,  upon  any  1 
work  ; 

ii.  To  fraudulently  dispose  of  or  exhibit  work  beanng  wrong 
name ; 

iii.  To  fraudulently  dispose  of  copy  of  work  (whether  copy- 
right or  not)  as  work  of  author  of  original ; 

iv.  After  author  has  parted  with  work,  to  alter  it  during  his  . 
life  without  his  consent  and  knowingly  to  sell  such 
altered  work  or  copies  of  it  as  unaltered,     i.  7. 

Fenaltiee   for 
above  Frandt. 

Offender  shall  forfeit  :— 

i.  To  person  aggrieved — ^;^io  (or  less)  or  double  price  at  which  ; 

spurious  works  offered  for  sale  ; 
ii.  To  person  whose  name  wrongly  used  or  his  representatives, 
— the  spurious  works. 
These  penalties  are  not  incurred  unless  artist  whose  name  is 
wrongly    used  was   alive    within    twenty   years   preceding 
offence.  8.7, 
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ENGRAVINGS  (AND  PRINTS)  COPYRIGHT  ACTS. 

1784  (8  Geo.  II.  c  13)    Protects  those  who  from  their  07Uft  works  and  inventions 

design  and  engrave  any  print. 
1766  (7  Geo.  III.  c.  38)  Extends  protection  to  all  who  engrave  prints  whether  from 

original  designs  or  not 
1777  (17  Geo.  III.  c.  57)  Secures  property  by  giving  Action  for  Damages  in  certain 

cases. 
1836  (6  &  7  Will.  IV.  c.  69)  Extends  above  Acts  to  Ireland. 
1859  (15  &  16  Vict.  c.  12,  s.  14)  Expressly  includes  lithographs  and  all  prints  taken 

by  mechanical  processes  as  engravings. 
1862  (25  &  26  Vict.  c.  68,  s.  8)  Makes  recovery  of  penal  ties  and  forfeited  copies  easier. 

Duration  . 

1734 
1766 

X  14  years  from  publication.    ■.  l.J 

28  years  from  publication,     t.  6. 

Beqnirements    . 

1734 

Name  of  Proprietor  and  Date  of  publication  on  each 
plate  and  print.     ■.  1. 

1777 

To  be  "  engraved,  etched,  drawn,  or  designed  "  in  Great 
Britain.     S.  1. 

1836 

Extends  protection  of  1777  Act  to  works  "published" 
in  Great  Britain  or  Ireland,     t.  2. 

AiiignmMit 

Acts  silent. 

lieenee 

1734 
1777 
1836 

X  Requires  writing  signed  and  presence  of  two  wit- 
nesses,    t.  24 

Requires  writing  signed  and  attestation  of  two  wit- 
nesses.    ■.  1. 

Re-enacts  provisions  of  1777.     t.  2. 

Infringement    . 

i 

1734 

Unless   plate  be   purchased    or   consent    obtained   as 
above : — 

i.  To  copy  and  sell ; 
ii.  To  pnnt  or  import  for  sale  ; 
iii.  Knowingly  to  publish,  sell,  or  dispose  of.     1. 1. 

1777 

Defines   infringements    as    1734,   but  omits    "know- 
ingly."   i.l. 

1836 

"To  engrave,  etch,  or  publish"  without  consent  (not 
necessarily  "  for  sale  " ).     8. 2. 

Bemediei  . 

1734 
1766 

forfeit  plates  and  sheets  to  Proprietor  for  destruc- 
tion.    1. 1. 

Penalty  51.  for  each  print  found  in  offender's  possession, 
half  to  Crown,  half  to  informer.     ■.  1. 

Re-enacts  above  remedies.     ■.  6. 

1777 

Damages,  by  Action  on  the  Case  X  ^'ith  double  costs.  { 
■.  1.     [Double  costs  taken  away  1861.  ] 

X862 

Penalties  and  forfeited  copies  recoverable  by  Action 
or  before  two  J .  P.  *s.     •.  8. 

limiUtion 

1734 
1766 

X  Three  months  from  offence  discovered.     §.4.  J 

Six  months  from  offence  committed.     S.  6. 
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Aeoonnt  of  profits,  56 1 . 
Acts,  Copyright: 
we  Appendix- 
American,  784-797, 
Canadian,  772-783. 
English,  709-765. 
see  alBo  International  Copyright  Aets. 

Adaptationi : 

English  works  protected  against,  in 
foreign  countries,  577-579* 

mechanical  musical  instruments  con- 
stitute adaptations,  402. 

the  CJonvention  rule,  389-394- 

to  English  stage,  prohibited  in  1875, 

502,  539- 
see  also  KoveliMtion,  Dramatisation. 

Additional  Aet  of  Paris,  1896,  446-450, 
667-698. 
a  sub-Union  for,  440. 
accessions  to  the  Additional  Act,  450. 
amendments  effected,  447-450. 
all  Unionist  works  protected,  447. 
ambiguities  in  Art.  2  removed,  447. 
architecture,  works  of,  conditionally 

protected,  384,  449- 
newspaper    articles,    indication   of 

source  required,  370,  448. 
retroactivity,  extension  of,  449. 
seizure  of  reprints,  448. 
Swiss    Goveniment  to  receive   de- 
nunciations, 449. 
translating  right,  author's  exclusive, 
extended,  447. 

G 


Additional    Aot    of    Paris,    1896— con- 

tintted, 
English  Orders  in  Council  enforcing, 

570  n. 
photographs,  rule  as  to,  378. 
ratification,  etc.,  245,  450. 
text,  667-698. 
AUens: 
American  authors,  rights  of,  in  foreign 

countries,  659-665. 
Berne  Convention  rule  as  to  protec- 
tion, 292-295. 
conditions  of  protection,  184-221. 

in  Austria,  204. 

in  Belgium,  199. 

in  Canada,  626. 

in  Denmark,  205. 

in  France,  198. 

in  Germany,  203. 

in  Great  Britain,  192-198,  482-485» 

519-529- 
in  Greece,  207. 
in  Holland,  209. 
in  Hungary,  204. 
in  Italy,  200. 
in  Japan,  205. 
in  Luxemburg,  199. 
in  Norway,  204. 
in  Spain,  201. 
in  Sweden,  206. 
in  Switzerland,  202. 
in  Tunis,  206. 

in  United  States,  207-209,  646-650. 
Englishman,    rights    of,     in    foreign 
countries,  571-586. 
GG 
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Alieai — continued. 
formalities    required,     104,     149-153, 
210-221,  3"-3i3»  426-434.  524-529- 
Berne  Gonyention,  rule  of,  311 -313, 
426-434. 
for  Colonial  works,  596-599. 
English  rule  as  to,  151 -153,  212-214, 

524-529- 
high  Court  feea  might  be  imposed, 

104. 
in  Belgium,  215,  433. 
in  France,  214. 
in  Luxemburg,  216. 
in  some  countries  none  now  exist, 

433- 
procedure,     relating    to,     217-221, 
426-434,  462,  463. 
security  for  costs,  219,  427,  462. 
Great  Britain,  protection  in,  476-570. 
conditions  of  protection,  516-529. 
content  of  protection,  530-544. 
conventions  and  treaties,  506-515. 
duration  of  protection,  544-554,  803. 
infringements  and  remedies,  555-564. 
retroactivity  of  protection,  565-570. 
the  International  Copyright  Acts, 

494-505- 
translating  right,  531-539. 
imdor  domestic  law,  482-493. 
works  protected,  519-521. 
principles  of  protection,  184-190. 
United  States,  protection  in,  634-658. 
conditions  and  formalities,  646-650. 
content  of  protection,  651-655. 
infringements,   remedies,    and   pro- 
cedure, 656-658. 
sources  of  American  law,  634-639. 
the  Chace  Act,  1891,  640-645. 
translating  right,  651-653. 
works  protected,  646. 
works  of,  desirability  of  securing,  85. 
see   also    Berne    Convention,    Monte- 
video   Convention,    Tienna   Treaty. 
Amerioa:  aee  ITnitod  States. 


Ameriean  author: 

rights  in  foreign  ooimtries,  659-665. 
Ameriean  Conventioni : 

Central  American,  1897,  471. 

P&n-Amorican,  1902,  473. 
Anne,  Aot  of;  1709,  32,  59. 
Anonymous  works,  429-432,  562. 

International  register  suggosted  for, 
433  «. 
Antigua,  602,  607  n, 
Antwerp :  Congresses  of;  1861, 18r7, 189i, 

235»  385  »*• 
Appropriate  Kational  Court  to  Uke  juris- 
diction, 225-227. 

the  English  rule — Morocco  Bound  r. 
Harris,  555. 
Appropriate  Hational.Law  to  be  applied, 

225,  227-229. 
Arhitration : 

proposed  International  Board  of,  i8a 
Arohiteotnral  works : 

Additional  Act,  protection  under,  383- 

385.  449- 
a  sub- Union  created,  385. 
protection  of,  in  various  Union  coan- 
tries,  384. 
Argentine  Bepnhlio,  47,  201  it,  466,  473. 
Montevideo  Convention,   a  party  to, 

466. 
Pan-American    Convention,    1902,    s 
party  to,  473. 
Arrangements  of  mnsie,  389-392. 
Article  9    Berne  Convention    ooatains 
general  rule  of  protection,  279,  284- 
287,  293-295,  305,  320,  386,  422. 
Article  4  Berne  Convention,  construction 

and  eflFect  of,  338-354,  461. 
Artistio  Copyright  Bill,  English,  454. 
Artistio  works,  protection  in  Engiand, 
193,  196,  484. 
Imperial  protection,  596.. 
remedies,  562. 
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Artiatio  workB—catUinued. 

proteotion  in  Engi&nd— continued, 
definition  in  English  International 

Act,  1886,  519. 
Fine  Arts  Copyright  Act,  1802  (Eng- 
lish), 196,  463  n,  484,  492. 
protection     limited     to     United 

Kingdom,  592,  595  n. 
residence  necessary,  492. 
authorised  photographs  of,  protected 

under  Berne  CSonvention,  361-363. 
9ee  also  EngravingB,  Paintings,  Photo- 
graphs,   Bcnlptnre. 
AMignment  of  eopyright : 

does  not  affect  conditions  of  proteotion 
in  England,  486-488. 
AMimilatlon    of    foreign  ^to    domestic 
works,  for  copyright  protection,  135. 
under  Art.  2  Berne  Convention,  293. 
Aston,  J.,  on  Copyright  as  property,  17. 
Anstralian  Coloniei,  594,  606,  708. 
Austria: 

Canada,  reUtions  with,  626  n. 
conditions  of  protection,  204. 
duration  of  protection,  802. 
English  author's  rights  imdor  Vienna 

treaty,  572-586. 
expropriation  for  educational   works, 

®^M  395  »• 
International     Union,     accession     to 

desired,  464. 
piracies  of  German  works,  54. 
progress  of  protection,  67. 
treaties,  67,  204,  511. 
Vienna  Treaty,  date  of  coming  into 
force,  570  n. 
Anstria-Hnngary : 
treaties,  67,  204,511. 
»ee  Anstria,  Hungary. 
Anthor: 
English  International  Act,  1886,  defini- 

tion  in,  520  n. 
legal  right,  evolution  of,  27-33. 


Author—con^titft^e;. 

moral  right  of,  to  proteotion,  2-6. 

native,  policy  of  limiting  protection 
to,  97-102. 

see    also    Aliens,    Ameriean    anthor, 
Bnglish  author. 
Authorised    Photographs    of    protected 

works  of  art,  361-363. 
Authorship,  proof  of; 

in  England,  563. 

under  Berno  Convention,  429-432. 


if  602,  607  H. 

Barbadoec,  602,  6o7». 
Belgium: 
American  authors,  protection  of,  661. 
architecture,  protection  of,  384. 
Chace  Act,  proclaimed  under,  645. 
choregraphio  works,  no  special  rule  as 

to,  382. 
conditions  of  protection,  199. 
duration  of  copyright,  581  n,  802. 
English  Orders  in  Council,  dates  of 

coming  into  force,  569*1. 
formalities,  for  what  works  required, 

433. 
former  piratical  industry,   39-42,   46, 

50-52- 
International  Union,  a  member  of,  239, 

47811,506,698. 
Montevideo  Convention,  a  party  to, 

466. 
photographs,  protection  of,  375  «. 
progress  of  protection,  72. 
treaties,  73,  199. 
universal  protection  given,  103,   108, 

Bergne,  Sir  J.  H.  0.,  English  delegate  at 
Berne  Conferences, 
opinion  as  to  plays  under  Art.  3  Berne 
Convention,  289  n,  316  n. 
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BtfUn: 

Gonferenoe  to  be  held  at,    246,    302, 
445.  457- 
BermadA,  602,  60771. 

Bane  Coafereaoei,  1884,  1886,  1886,  237, 

238. 
Berne  ConTention,   1886,  the,  160,  175, 
230-4651  S96-599»  667-697. 
adaptations,  arrangemente  of   music, 
etc.,  389-392. 
dramatisation  and  novelisation,  392- 

394- 
Additional  Act,  the,  446-450,  667-698. 
alterations,  suggestions  for,  456-465. 
architecture,  works  of,  383-385. 
choregraphic  works,  380-383. 
conditions  and  formalities,  278,  311- 

313,  426-434. 
for    English    Colonial  works,    596- 

599. 
date  of  coming  into  force,  251. 
definition  of  works  protected.  Art.  4, 

338-354. 
domestic  legislation,  effect  on,  241. 
duration  of  protection,  277,  319-333. 
English     International     Act,     1886, 

adopts  Convention,  194,  502-505. 
English  Orders  in  Council  enforcing, 

505»  569  n. 
Englishman,    rights    of,    under    the 

Convention,  572-586. 
expropriation  for  educational  works, 

etc.,  395-4<». 
fundamental  principles,  no,   232-234, 

276-282,  293. 
history,  232-246. 
infringements,  general  rule  as  to,  386- 

388. 

International  Office,  organization  of, 
261-263. 

apportionment  of  eicpenditure,  263. 
Interpretative  Declaration,  the,  451, 

667.698. 


Berne  ConT«ntion,  1886,  tkt—caniinv^ 
investitive  facts  of  protection,  3O5-30& 
publication,  what  amounts  to,  313- 

3«7- 
unpublished  works,  rule  for,  317. 
jm  cogens  minimum,  170,  279-281,  342- 

354>  361,  363*  367*  387*  405.  424. 
mechanical  musical  instruments,  401- 

421. 
name  on  work.  Art.  11,  429-432. 
newspaper  and  magazine  articles,  364- 

372. 
next  Conference,  246,  302,  445,  457. 
particular  treaties,  rules  as  to,  148, 

255-260,  452,  454. 
parties,  698. 
performing  right,  299-303. 

lecturing  right,  302. 
persons  protected,  283-291. 

general  rule  of  Art.  2,  284-287. 

rule  of  Art.  3,  287-291. 
photographs,  373-380. 

of  protected  works  of  art,  361-363. 
provisions,  various  classes,  279-282. 
ratification,  239. 

retroactivity  under  Art.  14,  264-272. 
revisions,  240, 242-246, 252-254,434-465. 

conditions  of,  252-254,  444. 
seizure,  423-426. 
simultaneous  publication,  306, 308-310, 

321325. 
subsequent  adherents,  240,  245,  249. 

to  the  Additional  Act,  450. 
sub-Unions,  439-441. 
text  of,  667-698. 
translating  right,  295-299. 325-330, 359- 

under  the  English  1886  Act,  330-3331 

53J-539. 
translations,  326,  357-361. 
see  also  Additional  Aot  of  Paris,  Int•^ 

national   Copyright   Aeti,    Intoma- 

tional  Copyright  Union,  Intorprota- 

tire  Beolaration, 

ete.,  ete, 
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Bibliography,  IntematloiiAl,  the  question 

of,  182. 
BilU,  Englidi: 

Artistio  Copyright,  454. 

Literary  Copyright,  358,  454,  505,  514, 
523- 
Biimarek: 

on  protection  of  serial  novels  under 
Berne  Convention,  369  h. 
BoUvia: 

a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
BooMy,  Xr. :    paper  at  Leipzig  Confer- 
ence, 1901,  406  n,  419  n. 
Boosey  v,  Whight,  413. 
do   BorohgniTe,    X.,  on    *the    author's 

right,'  72  I*. 
BraiU: 

position    under    Montevideo  Conven- 
tion, 466. 
Britiili  DominioiM : 

English  copyright  extends  throughout, 

5901  595.  596. 
foreign  reprints,  importation  of  into, 
602-617. 
internal    importation    of    reprints, 
558  n,  610,  612-615. 
Litemational  Copyright  in,  475-586. 
residence  in,  how  far  necessary  for  Eng- 
lish domestic  copyright,  486-493. 
assurance    to    United   States,    138, 
>95.  49^*  512,  661. 
works    published    in,    protected    by 
English    International    Act,    1886, 

483.  497-499- 
aee  also  Great  Britain. 

British  Oniana,  602,  607. 

British  XnieTm: 

deposit  of  copies  at,  496. 
of  Canadian  works,  591  n. 
Britidi  Vorth  Amerioa  Aet,   1867,  588, 

620-624. 


Bnusels: 

Congresses  at,  142,  174,  235. 

international  infringement,  a  former 
centre  of,  39,  46. 

International  Library  at,  182. 
Boildings  as  subjects  of  copyright,  383- 

385. 
Bureau   International  de   T Union:    aee 

International  Copyright  Oiftee. 
*  Buyer's  Bight/  the,  19-21. 


Cambridge,  Congress  of;  1806 : 
indication  of    source    for    newspaper 

matter  discussed,  370. 
International  Tribunal  discussed,  178. 
Canada: 
Act    of    1900    as  to   importation    of 
English  editions,  614,  617,  631. 
text,  782. 
British  Museum,  deposit  of  copies  at, 

591  n. 
Canadian  Copyright  Act,   1875,   609- 
612,  616,  620. 
does  not  diminish  Imperial   copy- 
right, 611. 
text  (revised  1886),  772-781. 
Canadian  reprints  not  to  be  imported 
into  England,  612-614. 
importation  of  English  edition  into 
Canada,  558  u,  610,  614. 
Customs  Tariff  Act,  1894,  616. 
domestic  law  of,  618-632,  772-783. 
Act  of  1875,  substantially  contains 

present  law,  620. 
Act  of  1889,  not  yet  in  force,  621-624. 
conditions  of  protection,  626. 
duration,  628. 
interim  copyright,  628. 
licence  for  reproduction,  629-632. 
magazine  articles,  temporary  copy- 
right in,  286. 
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Cuutda — continued, 
domestic  law  of — continued. 
penalties,  629. 

rectification  of  registers,  629. 
registration,  deposit,  etc.,  627,  629. 
statutes,  text  of,  772-783. 
United  States,  influence  of,  619. 
English   works,    present   position  of, 

615. 
foreign  reprints  in,  115,  609-617. 
Foreign  Reprints  Act  does  not  now 

apply  to,  606,  612,  616. 
summary  of  law  relating  to,  616. 
has  Copyright  law  of  its  own,  594. 
Imperial  protection  in,  609-617,  625. 
royalty  system  proposed,  1 15,  609. 
Vienna  Treaty  not  adopted  by,  511  h, 
708. 
position  of  Austrian  and  Hungarian 
subjects,  626  n. 
Cape  of  Oood  Hope : 

Foreign  Reprints  Act  does  not  apply 

to,  607,  612,  616. 
lias  Copyright  law  of  its  own,  594. 
Vienna  Treaty   rejected   by,    511  1/, 
708. 
Cautlo  Jndieatum  loMr  tee  Seenrity  for 

Coito. 
Contral  Amerioa,  Bopvblio  of: 
a  party  to  the  Central  American  Con- 
vention, 1897,  471. 
Contral  Amerioaa  ConTention,  1897,  471. 
Certifleato  of  aooomplishment  of  forma- 
lities, under  Berne  Convention,  432- 
434.  463- 
Coylon,  594. 

Chaoe  Act,  1891,  the,  79, 92-94,  1 14,  207- 
209,  640-645,  794. 
assurance  given  by  England,  195,  492, 

contravenes  English  Fine  Arts  Act, 
492,  661. 
countries  proclaimed,  645. 


Chaoe  Aot,  1891,  the— con/tniied. 
first  publication  in  United  States  ne- 
cessary* 93;  572- 
registration  fee  under,  208,  649. 
text,  794  {see  also  American  Re\isf!d 

Statutes,  1874,  784-794). 
type-setting  clause,  40  »,  92,  641,  64& 
nee  also  United  Statei. 
Cheap  booki,  dangers    connected  with, 

88-90. 
ChiU: 
Chace  Act,  proclaimed  under,  645. 
Montevideo  Convention, position  under, 

466. 
Pan-American    Convention,    1902,    a 
party  to,  473. 
China: 

United  States  treaty  with,  645,  663  m. 
Choregraphic  worbi,  350-352,  380-383. 
definition,  373  n,  380  ?». 
protection  of,  in  various  Union  coun- 
tries, 382. 
sub-Union  for,  created  by  Berne  Con- 
vention, 382. 
treatment  of,  by  Berne  Convention, 
350*  380-382. 
Choio  in  Aotion,  Is  copyright  a?  25. 
Chreetomathies,  expropriation  for,  86, 390, 
395-400,  460,  543,  587. 
Berne  Convention,  nile  of,  395-4oa 
definition,  282  n. 
from  English  works,  in  foreign  ooiui- 

tries,  579. 
general  principles,  86. 
German  Act  of  1901,  rules  of,  580  m. 
in  English  International  law,  543. 
Chromo  lithographs : 
May*»  SouH  i\  Laudffbet'g  (French),  341. 
protection  under  Art.  4  Berne  Con- 
vention, 341. 
Cironlation,  oontrol  of: 

rcfscrved  to  domestic   laws,   Art.    13 
Berne  Convention,  423,  425. 


INDEX. 


823 


ClaM  of  righto  to  which  oopyright  be- 
longs, 23-26,  72  ». 

in  England,  *  personal  property,'  25. 

is  it  a  *  chose  in  action,'  25. 
Colleetioa  of  Treatiei : 

published  by  the  International  Office, 

182,  455  71, 

Colonial  Copyright,  587-632. 

British    books   protected    throughout 
the  Empire,  590,  595. 
not  so  works  of  art,  592,  595  n. 
Canada,  domestic  law  of,  617-632. 
Canadian  reprints,  not  to  be  imported 
into  England,    558  7i,  610,    612- 
614. 
importation  of  English  edition  into 
Canada  prohibited,  614. 
Colonial  protection,  summary  of  con- 
ditions, 603. 
Colonial  statutes,  conditions  of  validity, 

587. 
Colonial  works,  each  Colony  regulates 

protection  of  for  itself,  593-595. 
Colonial  works,   protection  of   under 

Berne  Convention,  596-599. 
Crown,     authority    of,     in    Colonial 

legislation,  588. 
foreign  reprints,  importation  of,  602- 

617. 

in  what  colonies  allowed,  607  n. 
Imperial  oopyright,  formalities  neces- 
sary for,  591. 
Imperial  protection,  summary  of  ex- 
tent, 596. 
sources  of  law,  the  two,  589-595. 
see  also  Canada  ;  and  the  othci:  Colonies 
under  their  specific  names. 
Colonial  Copyright  Aot,  1847 :  see  Foreign 

Beprinto  Act,  1847. 
Colonial    Laws     YaUdity     Aet,     1865, 

588  ». 
Colonial  Beprinto  of  English  works,  558  n, 
610,  612-615. 


Colonies : 
Convention  rule  as  to.  Art.  19  Berne 

Convention,  250. 
English:  situation  of,  in  relation  to 
United  Kingdom,  587-599. 
English  works,  present  protection  of, 

in  the  Colonies,  615. 
foreign    reprints,    importation    of, 

where  allowed,  607  n. 
having  copyright  laws  of  their  own, 

594,  600  n. 
Imperial  copyright  in,  600-617. 
International   Union,   members  of, 

596. 
see  also  Canada,  Colonial  Copyright; 
and  the  other  Colonies  under  their 
specific  names. 
Columbia: 
a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
Coming  into  jbroe  of  Berne  Conrention, 

251. 
Commereial  Treaties,  inclusion  of  copy- 
right in,  140-145. 
Conditions  and  Formalities : 

for  English  author,  in  foreign  countries, 

574-576. 
of  country  of  origin,  required  by  Berne 
Convention,  311-313,  451. 
certificate  of  accomplishment,  432- 

434- 
under  English  law,   for  aliens,    151- 

153,  212-214,  524-529. 
see  also  Aliens,  Copyright,  Country  of 
Origin,  Formalities. 
Confederation  Copyright: 

evolution  of  in  United  States,  634. 
Conftrenees,     International:     see    Con- 
gresses. 
ConHteation  of  oopies :  see  Seiiure. 
Confliet  of  laws,  222-229. 
see   also  Appropriate  National  Court, 
Appropriate  National  Law. 
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Congresses     and     CenHsrenees,     Inter- 
national: 
Berlin  (arranged  for  1906),  246,  302, 

445.  457- 
Berne,  1884,  237. 

„       1885,  238,  397. 

„       1886,  238. 
BnifiselB,  1858,  174. 
Cambridge,  1895,  178,  370. 
Edinburgh,  1904,  178. 
Frankfort,  1878,  43. 
Guatemala,  1897,  471. 
Mexico,  1901,  473. 
Montevideo,  1888,  466-470. 
Paris,  1896,  165  n,  242-246,  444-452. 
Rome,  1882,  43,  236. 
Vienna,  1893,  369,  433  n. 
Washington,  1890,  473. 
Content  of  proteetion : 
for  English  author,  in  foreign  ooun- 

tries,  572-574,  576-580. 
under  American  law,  651-654. 
under  English  International  Acts,  530- 

544- 
under  the  Berne  Convention,  292-304. 

Control  of  Cironlation,  representation,  ex- 
Ubition: 
reserved  to  domestic  laws,   Art.    13 
Berne  Convention,  423,  425. 
GonTentions,  International : 
see  also  Amerioan  ConTentions,  Berne 
Convention,  MonteTideo  Convention, 
Treaties,  Vienna  Treaty. 
Copyright: 
as  a  national  right,  34,  118. 
commercial  treaties,  should  not  be  in- 
cluded in,  140-145. 
conditions  of  protection 
for  American  author,  in  foreign  oowi- 

tries,  660-663. 
for  English  author,  in  foreign  coun- 
tries, 574,  575. 
in  Austria,  204. 


Copyright — continued. 
conditions  of  protection — ccntinued. 
in  Belgium,  199. 
in  Canada,  626. 
in  Denmark,  205. 
in  England,  192-198,  482-493. 
in  the  Colonies,  596,  603. 
for  foreign  works,  516-529. 
in  France,  198. 
in  Germany,  203. 
in  Greece,  207. 
in  Holland,  209. 
in  Hungary,  204. 
in  Italy,  200. 
in  Japan,  205. 
in  Luxemburg,  199. 
in  Norway,  204. 
in  Spain,  201. 
in  Sweden,  206. 
in  Switzerland,  202. 
in  the  United  States,  207-209,  646- 

650. 
in  Tunis,  206. 
duration    in    various    countries,    see 

Tables  in  Appendix,  802-807. 
history  of  recognition,  27-33, 
international  copyright,  evolution  of, 

2-80. 
the  legal  right,  evolution  of,  27-33. 
infringement,  international,  34-56. 
nature  of,  11 -13,  21-26,  72  ii. 
property  features  of,  14-26. 
property,  grounded  on  labour,  1 1-13. 
political  economy  of,  82-116. 
private  international  law,  the  stand- 
point of ,  1 1 7- 1 19,  225-229. 
9ee  also  Colonial  Copyright,  Conzte«y 
Copyright,  International  Copyriglit 
Copyright  Commission  of  1876,  ^"ffif^fc, 

42,  100,  112,  608  n,  613. 
Costa  Bioa : 
Central  American  Convention,  1897,  a 

party  to,  471. 
Chaoe  Act,  proclaimed  under,  645. 
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Cotta  Sioa — continued, 
Pan-Amerioan    Convention,    1902,    a 
party  to,  473,  474. 
Country  of  Origin : 
Berne  Convention  rules  for  determin- 
ing, 306. 
in  ease  of  simultaneous  publication, 
306,  308-310,  321-325. 
conditions  and  formalities  of,  required 
by  Berne  Convention,  31 1  -3 1 3, 451  • 
certificate  of  accomplishment,  432- 

434,  463- 
English  International  Acts,  rules  of, 

521-524,  551- 
for  British  Colonial  works,  597-599. 
imder    Montevideo    Convention    pro- 
tection follows  law  of,  467. 
Court  to  take  jnriBdiotion : 

the  appropriate  national,  225-227. 
under  English  law,  555-557. 
under  the  Berne  Convention,  426. 
Courtesy  Copyright,  1 1 2- 1 14. 
Gonrteey  of  the  trade,  1 1 2. 
Cuba: 

proclaimed  under  Chace  Act,  645. 
Cnstomfl,  English : 

requirements  for  seizure,  560. 
Ciiitoms  Law  Consolidation  Aot,  1858, 605. 
Customs  Law  Consolidation  Aot,  1878, 560, 

75»-7S3- 
text  (sees.  42,  44,  45,  152),  751-753. 
Customs  Tariff  Aot,  1894,  Canadian,  616. 


Damages  and  delivery  of  eopies,  aotion 

for,  561. 
Darras,  13,  50,  109,  123,  126,  377. 

Art.  4  Berne  Convention,  theory  as  to, 

345,  347- 
French  Decree  of  1852,  theory  as  to, 

135- 
reciprocity  an  unsound  principle,  1 23. 


Deoree  of  1862  (Frenoh),  106,  135. 
Deorees    against    unlawftil    reprinting, 

English,  44. 
Definitions : 

*  author,'  520  n. 

*  choregraphio  work,'  373  n,  380  n. 
'  chrestomathy,'  282  n. 

*  copyright,'  under  English  1842  Aot, 

3?i. 
'domicil,'  188. 
'legal  right,' 5. 

*  literary  and  artistic  works ' 

under  Art.  4  Berne  Convention,  338- 

342. 
under    English    International  Act, 
1886,  519. 

*  moral  right,'  5. 
'nationality,'  188.   * 

*  right,*  4  n. 

*  works  published,'  451,  542  n. 

*  publication, '  3 1 6  n. 

D61ai  d'nsage :  see  EestriotiTe  period  for 
translating,  author's. 

Denmark: 
Chace  Act,  proclaimed  under,  645. 
choregraphio    works,    protection    of, 

383. 
conditions  of  protection,  205. 
duration  of  protection,  581  n,  802. 
English  Order  in  Council,    date    of, 

570  «. 
International    Union,    a    member  of, 

245,  698. 
progress  of  protection,  75,  453. 
treaties,  76,  205. 

Deposit  of  oopies,  149-153  : 
abolition  of,  tendency  towards,  278  11. 
for  Colonial  works,  591. 
Canadian    publications    in    British 
Museum,  591  n, 
under  American  law,  647-649. 
for  interim  copyright,  647. 
subsequent  editions,  649. 
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Deposit  of  99pi9»—coiUinued. 
under  Canadian  law,  627. 

subsequent  editions,  627. 
under  English  International  Acts,  151- 
i53»  496,  525S29- 
DeriratiTe  subjecti  of  oopyright : 
protection    under  Berne  Convention, 

355-363. 
see  also  AuthoriBod  photographs  of  pro- 
teeted  worb  of  art,  Tnnslatioiu. 

IMagramf  illustrating  terms  of  protec- 
tion, 328. 

Diseropaneies  between  English  Inter- 
national Act,  1886,  and  Berne  Con- 
vention, 507,  534,  547. 

Dinaeli,  on  nature  of  copyright,  1 2. 

Distinguishability  and  yalue,  property 
features  of  copyright,  1 7. 

Bomaine  publio  payaat : 
in  Italy,  114,  546  n,  581  ». 
in  Switzerland,  115. 

Domeiticlaw: 
control  of  circulation,  etc.,  reser>'ed  to, 

423,  425- 
effect  of  Berne  Convention  on,  241. 
of  Canada,  618-632,  772783. 
Domieil,  as  a  condition  of  copyright,  186- 

189. 

definition,  188. 

territoriality,  compared  with,  187. 
Dominioa,  Sepublio  of: 

a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
D^OreUi: 

theory  as  to  Art.  4  Berne  Convention, 
343.  348-353- 
Dramatio  works:  see  Performing  right, 

Performanee,  Eepreientation. 
Dramatisation : 

Interpretative  Declaration,  forbidden 

by»  394.  45>- 
Paris  Coiifcrenoo,  discussed  at,  393. 


Dramatisation — continued. 
under  American  law,  653. 
under  English  law,  392. 
Drawii^: 
Fine     Arts     Copyright     Act,     1862, 
196,  463  »,  484  n,  492. 
English  period  of  protectioii,  552. 
residence  in  British  dominions  re- 
quired, 492. 
tabtdar  summary,  814. 
United  Kingdom,  proCcotioa  limited 
to,  592. 
Droit  d' Autenr,  le :  Magazine  of  the  Inter- 
national Office,  262  ». 
Droi,  Vuna: 
on  *enfin,*  Art.  4  Bcmo  Conventioo, 

340  »• 
on  the  International  Union,  234,  239. 

Duration :  «ee  Term  of  Proteotion. 


£. 

Eenador: 
a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
Edinburgh,  Congress  at,  1904,  178. 
«Sdit<es,  (EuTrei*: 
in   definition    of    'works  published/ 
3i3-3'7.  45".  542  «■ 
Editions,  new,  deposit  of  copies : 
in  Canada,  627. 
in  the  United  States,  649. 
Educational  worki,  expropriation  for,  86, 
282,  395-400. 
from  English  works,  in  foreign  conn- 
tries,  579. 
.general  principles,  86. 
German  Act  of  1901,  rales  of,  580  ». 
in  English  international  law,  543. 
under  the  Berne  Convention,  282,  395- 
400. 
Berne  CouA'^ntion  rule,  the,  39S. 
aboUtion  suggested,  460. 
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EduMtional  worki,   expropriation  for— 
continued. 
under    the    Benie    Convention — co7i- 
tinued, 
quotation,     right     of,     unaffected, 

399* 
*'     Union    countries    where    allowed, 

398- 
Egypt  gives  universal  protection,  8o8. 

meaning  of,  in  Art.  4  Berne  Conven- 
tion, 339,  459  n. 
England:  8e«  Great  Britain. 
English  anthor,  rights  in  foreign  coun- 
tries, 571-586. 

adaptations,  etc.,  577-579. 

conditions  and  formalities,  574-576. 

duration  of  protection,  581-583. 

expropriations  for  educational  works, 
etc.,  579. 

general  principles,  571-574. 

lawful  translations,  577. 

mechanical  musical  instruments,  580. 

newspaper  and  magazine  articles,  579. 

performing  right,  577. 

remedies  and  procedure,  584. 

retroactivity,  584-586. 

simultaneous  publication,  583. 

translating  right,  576. 
Engravings: 

Article  4  Berne   Convention  included 
in,  338. 

under  English  domestic  law,  conditions 
of  protection,  484. 
remedies,  562. 
tables  as  to  protection,  815. 
United  Kingdom,  protection  limit<;d 
to,  592. 

under  English  International  Acts,  how 
far   domestic    foimalitics   required, 
528. 
Erie,  jr.: 

on  nature  of  copyright,  12. 


*<  itndei  snr  la  revision  de  la  Convention 
de  Berne":   issued  by   the   Interna- 
tional Office,  280. 
Evidence  of  copyright:    aee  Authorship, 
GertiiLoate,  Name  on  work,  Prooednre. 
Evolution    of   International    copyright, 
2-80. 
international  infringement,  34-56. 
national  progress  towards   protection 

of  foreign  works,  57-80. 
nature  and  origin  of  copyright,  2-33. 
Evolution  of  legal  copyright,  27-33. 
Exhibition,  control  of: 

reserved   to  domestic  laws.   Art.    13 
Berne  Convention,  423,  425. 
Expropriation  for  educational  works,  etc., 
86,  282, 395-400. 
from  English  works^  in  foreign  coun- 
tries, 579. 
general  principles,  86. 
German  Act  of  1901,  rules  of,  580  ». 
in  English  international  law,  543. 
under  the  Borne  Convention,  282,  395- 
400. 
Berne  Convention  rule,  the,  398. 

abolition  suggested,  460. 
music  for  schools,  396. 
quotation,  right  of,  unaffected,  399. 
Union  countries  where  allowed,  398. 


F. 
Federal  Act  of  1882,  Prussian,  66,  127  n. 
Fine   Arts   Copyright   Act,    1862,    196, 
463  n,  484,  492,  661. 
American  assurance  contradicts,  492, 

661. 
period  of  protection,  552. 
residence    in    British    dominions    re- 
quired of  aliens,  492. 
tabular  siunmary,  814. 
United  Kingdom,   protection   limited 
to,  592. 
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Fine  Arti,  worki  of  the:    set  Artiitie 
Workf,  Drawii^,  Fine  Arti  Copyright 
Act,  IMS,  Painting!,  Photographs. 
<  Finger  of  Fate,  The,*  498. 
Fliniaoz,  M.: 
view  as  to  Art.  4  Berne  Convention, 
352- 
Foreign  Beprintt : 
American  law,  importation  forbidden 

by,  658. 
Canada,  importation  into,  law  relating 

to,  616,  630-632. 
Colonies  may  allow  importation,    on 
certain  conditions,  602-609. 
each  copy  stamped,  in  certain  colo- 
nies, 608. 
English   law,    importation   forbidden 

by,  558-561. 

penalties,  English,  for  unlawful  im- 
portation, 560,  561. 
in  Canada  and  the  Cape,  British  works 

protected  against,  612. 
Foreign  Beprintt  Act,  1847,  421  n,  602, 

606-609,  738. 
allows      importation      into      certain 

colonies,  606. 
colonies  to  which  it  applies,  607  11. 

Canada  and  Cape  Colony,  no  longer 
applies  to,  607,  612,  616. 
history  of,  604-606. 
text,  738. 
Foreign  worki : 

countries  protecting,  on  condition  of 

reciprocity,  128,  808. 
countries  protecting  without  recipro- 
city, 103,  108,  134-136,  808. 
English  law,  protection  under 

content  of  copyright,  530-544. 

duration  of  protection,  545-554,  803. 

formalities  imposed,  524-529. 

infringements  and  remedies,  555-564. 

retroactivity  of  protection,  565-570. 

works  eligible  for  protection,  516-524. 


Foreign  worki — cotUiniied. 
expropriation  from,  86,  282,  395-400. 
progress  towards  protection,  national, 

57-80. 
reprinting,  piratical,  34-56. 
«ee    also   Aliem,   Berne    Conrentlon, 
Mentevideo  Conrentlon,  Beeiprodty, 
Treaties,  Universal  Proteetian. 
Foreigners :  see  Aliens. 
Forfeiture  of  ooples,  561. 

8ee  also  Seirare, 
Forgery  of  authors'  names  and  marks,  463. 
recommendation  of  Paris  Conference 
as  to,  452. 
Formalities : 

Berne  Convention,   rule  of,    31 1-3 13, 
426-434,  451,  462. 
for  Colonial  works,  596-599. 
for  English  author,  in  foreign  countries, 

574-576. 
for  Imperial  copyright,  591. 
in  some  countries  none  now  exist,  433. 
security  for  costs,  219-221,  427,  462. 
special,  imposition  upon  aliens,   149- 
153,    210-221,    3"-3«3»    426-434, 

524-529- 
relating  to  inception  of  the  right,  210- 

217. 
relating  to  procedure,  217-221,  426- 
434,  462,  463. 

under  Canadian  law,  627,  629. 

under  the  English  International  Acts, 
1 51- 153»  212-214,  524-529. 

gee  also  Deposit  of  Copies,  Begistr&tloii, 
Seenrity  for  Costs. 
Forum  delicti : 

*  country   where   offence    committed, 
427  n. 

English  rule  with  reference  to,  555-557. 

the  appropriate  forum  in  Pi-ivat'C  In- 
ternational Law,  225-227. 

the    appropriate    forum     under    the 
Berne  Convention,  426. 


INDEX. 


829 


Franoe: 

American  authors,  protection  of,  66 1. 

architecture,  protection  of,  384. 

Berne  Conference,  1884,  attitude  at, 
upon  tiunslating  right,  237. 

Chace  Act,  prooUimed  under,  645. 

choregraphic  works,  protection  of,  383. 

Commission  of  1836,  51. 

Commission  of  1839,  37. 

conditions  of  protection,  198. 

Decree  of  1852  discussed,  106,  135. 

duration  of  protection,  581  n,  803. 

English  Orders  in  Council,  dates  of 
coming  into  force,  569  n. 

French  works,  early  piracy  of,  49-53. 

International    Union,  a    member  of, 
239*698. 

mechanical   musical  instruments,  de- 
cisions on,  412. 

Montevideo  Convention,  a  party  to, 
466. 

photographs,  protection  of,  375  n. 

progress  of  protection,  63. 

treaties,  63,  199. 

universal  protection,  applies  principle 
of,  103-110,  135,  198. 
Frankfort: 

Congress  at,  1878,  43. 
*  Franklin  Sqnare  Library,'  89  n, 
'FronFron,*  501. 

G. 
0«neTa: 

musical-box  industry,  early  centre  of, 

403  ». 
Gonnany: 
Act  of  1901,  396  n,  399  n,  411,  433  », 

439  »»  453»  462  n,  548  n,  580  n. 
anonymous  and  pseudonymous  works, 

433  »• 
Berne  Conference,  1884,  attitude  at, 

237. 
Chace  Act,  proclaimed  under,  645. 


Ctormany — continued. 
choregraphic  works,  protection  of,  383. 

opinion  as  to  treatment  in  Berne 
Convention,  381, 
code  of  1870,  66. 
conditions  of  protection,  203. 
duration  of  protection,  581  n,  803. 
early  piracy  of  Grerman  works,  54-56. 
English  Orders  in  Council,  dates  of 

coming  into  force,  569  n. 
expropriation  for  educational  works, 

©<»•>  399  »»  580  n. 
formalities,  for  what  works  required, 

433- 
former  piratical  industry,  46,  52. 
Germanic  States,   copyright  relations 

of,  140,  145. 
International  Union,  a  member  of,  239, 

698. 
mechanical  musical   instruments,  de- 
cisions on,  407-412. 
photographs,  protection  of,  375. 

opinion  as   to  treatment  in  Berne 
Convention,  375,  377. 

under  American  Treaty,  1892,  377, 
665. 

under  treaties  with  Belgium,  France, 
and  Italy,  664. 
progress  of  protection,  65-67,  453. 
reciprocity.  Confederation  decrees  as 

to,  131. 
simultaneous     publication,     case     on 

{Osgood  V,  Fehsenfeld),  522. 
treaties,  67,  203,  663-665. 

English     denunciation    of,    454  n, 

505  »• 
treaty  with  United  States,  1892,  56, 
'  377.  663-665. 
Grafton,  King's  printer,  1537 : 

petition  against  Dutch  piracies,  44. 
Great  Britain : 
aliens,  protection  of,  mider  ordinary 
domestic  law,  482-493. 
historical  account,  485-490. 
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Great  Britain — cantinned, 
alieuB,  protection  of,  under  ordinary 
domestic  law — corUtntud, 
present  rules,  490-493. 

residence,     how     far     required, 

490-493- 
registration,  a  condition  precedent 

to  suing,  428  n. 
unpublished  works,  197. 
aliens,   protection  of,  under  Interna- 
tional Copyright  Acts,  494-570. 
Berne  Convention  enforced,  194. 502. 

discrepancies,  534,  547. 
conditions    of   protection,    192-198, 

S«9-S24- 
content  of  protection  accorded   to 
foreign  works,  530-544. 
adaptations  for  the  stage,  539,  540. 
educational  works,  543. 
lawful  translations,  535-538. 
mechanical   musical  instruments, 

4'3»  543. 
newspaper  and  magazine  articles, 

500,  540. 
performing  right,  542. 
translating  right,  330-333»  53 » ■539- 
duration,  545-554. 
formalities,    151- 153,    212-214,    SH' 

529. 

infringements,  remedies  and  pro- 
cedure, 555-564. 

nationalities  benefited,  506. 

Orders  in  Council  enforcing  treaties, 
569  »,  766-771. 

retroactivity   of    treaties,    267-272, 

565-570- 
simultaneous  publication,  rules  as  to, 

521-524- 
American  authors,  protection  of,  661. 
artistic  works,  193,  196,  484. 
Chace  Act,  proclaimed  under,  645. 
choregraphio  works,  protection  of,  383. 
Colonial  Copyright,  its  relation  to  Im- 
perial Copyright,  587-596. 


Chreat  Britain— coN/tnt<ec2. 
control  of  circulation,  426  ft. 
decrees  and  ordinances  against  nnlav- 

ful  reprinting,  44,  45. 
diplomatic  reciprocity,  193. 
discrepancies  between  Engtiah  law  and 
Berne  Convention,  507,  534,  547. 

as  to  translating  right,  534. 

'  no  greater  right  or  longer  term  of 
copyright,'  507,  547. 
duration  of  protection,  581,  803. 

for  foreign  works,  545-554- 
early  piracy  of  English  works,  44-48L 
Englishman,    rights    of,     in    foreign 

countries,  571-586. 
evolution  of  legal  copyright,  27-33. 
German    treaties,    denunciation    of, 

454  »i  505  »• 
International  Copyright  Acts,  the,  494- 

505- 
International  Union,  a  member  of,  239, 

698. 
Additional   Act  of  Paris   adopted, 

244,508. 
Interpretative  Declaration  refused, 

245.  509.  698. 
Interpretative  Declaration,  English  lav 
in    conflict    with,    244,    313-317, 

392-394.  509- 
as  to  dramatisation  and  novelisation, 

392-394- 
as  to  publication,  313-317. 
photographs,  protection  of,  375. 
privileges,  early  protection  by,  28. 
progress  of  protection,  59-62. 
treaties,  62,  198,  506-515. 
Orders  in  Council  enforcing,  569  n, 

766-771. 
position  of,  in  English  law,  138. 
relations  with  United  States,   195, 

492,  512,  661. 
revoked  in  1887,  454  n,  505. 
Vienna  Treaty  with  Austria-Hun- 
gMy»  5">  7037o8» 
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Groat  Britain — cojUinned. 
see  also  Billi,  English ;  Colonial  Copy- 
right; Coloniot;  Copyright  Conunii- 
lion,  1876;  Engliih  author ;  Foreign 
Boprintf ;    International    Copyright 
Aots;  ete.,  eto. 
Greeoe: 
conditions  of  protection,  207. 
duration  of  protection,  76. 
progress  of  protection,  76. 
Orenada,  602,  607  n. 
Guatemala: 
Central  American  Convention,  1897,  a 

party  to,  471. 
Pan-American    Convention,    1002,    a 
party  to,  473,  474. 


Hague,  the: 
Convention  (1891)  as  to  security  for 
costs,  221. 
Haiti: 
ohoregrapliic  works,   no  special    rule 

for,  382. 
English    Order    in    Council,   date   of 

coming  into  force,  569  n. 
International  Union,  a  member  of,  239, 

24s,  698. 
no  particular  treaties,  455. 
Pan-American    Convention,    1902,    a 

party  to,  473. 
period  of  protection,  323  n,  803. 
<  Harper's  Handy  Serioi/  89  n. 
*  Haunted  Hearts,'  490. 
High  Court  fees  for  aliens,  104. 
History: 

of  Berne  Convention,  232-246. 
of  English  domestic   law   relating   to 
protection  of  foreign  authors,  485- 

493- 
of  evolution  of  Confederation  copyright 
in  United  States,  634. 


History — coiUinued, 

of  international  rooognition  of  copy- 
right, 27-33. 
in  various  countries,  56-80. 
History  of  proteotion  in  rarious  eountries, 
66-80. 

in  Austria,  67. 

in  Belgium,  72. 

in  Denmark,  75. 

in  France,  63. 

in  Germany,  65-67. 

in  Great  Britain,  59-62. 

in  Greece,  76. 

in  Hungary,  68. 

in  Italy,  69. 

in  Norway,  76. 

in  Russia,  77. 

in  Spain,  71. 

in  Sweden,  77. 

in  Switzerland,  74. 

in  the  United  States,  78-80. 
Holland : 

Chaoe  Act,  proclaimed  under,  645. 

conditions  of  protection,  209. 

duration  of  protection,  804. 

former  piratical  industry,  45,  50. 

International  Union,  accession  to  de- 
sired, 464. 

treaties,  142,  209. 
Holland,  T.  £.,  Professor: 

definitions  of  *  right,'  'legal  right,' 4n,  5. 
Honduras : 

a  party  to  the    Pan-American   Con- 
vention, 1902,  473. 
Hong  Kong,  594. 
House  of  Lords  Copyright  Bills:  Me  under 

BiUs,  English. 
Hungary: 

Canada,  relations  with,  626  n. 

conditions  of  protection,  204. 

duration  of  protection,  804. 

expropriation  for  educational  works, 
etc.,  allowed,  395  n. 
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Hvxigary — continued. 
International     Union,     accession     to 

desired,  464. 
progress  of  protection,  68. 
treaties,  67,  204,  511. 
Vienna  Treaty,  511,  703-708. 

date  of  coming  into  force,  570  n. 

English   author's  rights  under   the 
treaty,  572-586. 

retroactivity  of  the  treaty,  585. 

text,  703-708. 


Imperial  Capyright: 
Colonial  compared  with,  589-596. 
English  books  enjoy,  595. 
extent  of,   for  English  and   Colonial 

works,  596. 
for  artistic  works,  limited  to  United 

Kingdom,  592,  595  n. 
formalities  necessary  for,  591. 
the  Colonies,  as  subsisting  in,  600-617. 

in  Canada,  609-617,  625. 
Importatioai  nnlawftil :   aee  Colonial  Be- 
printf,    Foreign    Beprinti,    Infdnge- 
mentf,  Seiiore. 
India: 
Foreign  Reprints  Act  does  not  apply, 

606. 
has  Copyright  law  of  its  own,  594. 
Vienna  Treaty,  accepted  by,  708. 
Infringements: 
under  American  law,  656-658. 

dramatisation  and  novelisation,  653. 

penalties  and  damages,  656. 

remedy  by  injunction,  658. 
under  English  law,  555-562. 

action  for  damages,  561. 

different    kinds    of    infringements, 

SS7-S59. 
dramatisation  and  noveUsation,  392. 
penalties,  561,  562. 


Infringements— ca»^«nue(f. 
under  English  law — continued. 
remedy  by  injunction,  561. 
seizure  of  infringements,  560. 
under  the  Berne  Convention,  586-426. 
adaptations,  arrangements  of  music, 
etc.,  389-392. 
dramatisation    and    novelisiation, 

392-394- 
expropriation,  how  far  allowed,  395- 

400. 
general  rule,  386-388. 
mechanical     musical     instruments, 

401-421. 
seizure    of  infringements,    423-425, 
448. 
«ee   also  Adaptations,   Dramatisation, 
Expropriation,     IntemationAl     In- 
fringement, VoTolisation. 
Iigunetions : 
under  American  law,  658. 
under  English  law,  555-557f  5^1  - 
Institute  of  International  Law : 

suggestions  for  an  International  Court, 

178. 

Interdhangeable   parts,    for    mechanical 

musical  instruments,  405-421. 
Interim  Copyright  for  works  i&ist  pub- 
lished abroad: 

under    American  Act    of    1905,    641, 
647. 

under  Canadian  law,  628. 
International  bibliography,  183. 
International    CkofBrenees:     «ee    under 

Congresses. 
International  Copyright: 

alien  authors,  protection  of,  184-221. 

conditions  and  formalities  required  by 
Berne  Convention,  311-313. 

conflict  of  laws,  222-229. 

duration  of,  under  Berne  Convention, 

277»  319-333' 
factors  in  establishing,  127- 13a 
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tateriLatioiial  Copyright— <xm/«nue<2. 

injurious  oonsequences  of  withholding, 
87.90. 

investitive  facte,  under   Berne   Con- 
vention, 305-318. 

methods  of  establishing  recognition, 
125-130. 

political  economy  of,  82-1  i6i 

progress  towards  recognition  in  various 
countries,  57*80. 
in  Great  Britain,  59-62. 

Prussia,  action  of,  in  1827,  127  n. 

standard  of,  under  Berne  CSonveution, 
276-278, 

the  conception,  development  of,   159- 
161. 

the  formation  of  Unions  for,  126. 

treaties,  protection  by,  117-153. 

two  aspects  of,  156. 

universal  law,  possibility  of,  154-183. 

see  also  American  Conventions,  Berne 
Convention,  Copyright,  International 
Infringement,  Montevideo  Conven- 
tion, Treaties,  Univenal  Proteetion, 
etc.,  eto. 
International  Copyright  Aots,  English, 
477,  484-505,  726-787,  740-748,  754- 
784. 

Acts,  etc.,  constituting  the,  504. 

conditions    of    protection  for  foreign 
works,  192-198,  519-524. 

countries  which  benefit  by,  506. 

formalities,  151-1531  212-214,  524-529. 

International  Copyright  Act,  1838,  60, 

495- 
International  Copyright  Act,  1844,  60, 

49S-499»  726-737- 
international    protection  extended, 

495- 
registration  and  deposit,  provisions 

as  to,  525-529. 
text,  726-737. 
International  Copyright  Act,  1852,  61, 
499-S02*  740-746.     • 

H 


International  Copyright  Acts,  English^ 
coTUinued. 
International    Copyright    Act,    1852 
— (xnitinued, 
newspaper    and   magazine  articles, 

500,  540. 
stage  adaptations,  500,  539. 
text,  740-746. 

translating  right,  499-502,  532. 
International  Copyright  Act,  1875,  61, 

747- 
stage  adaptations  prohibited  by,  503, 

539- 
text,  747. 
International  Copyright  Act,  1886,  62, 
502,  754-764. 

*  author,'  definition  of,  520  «. 
Berne  Convention  enforced  by,  194, 

502. 

discrepancies,  534,  547. 
country  of  origin  under,  521-524, 551. 
formalities,  rule  as  to,  151-1531  212- 

214,  526-529. 
'literary  and  artistic  work,*  definition 

of,  519- 

*  not .  .  .  any  greater  right  or  longer 

term  of  copyright,'  507,  547-549- 
Orders  in  Council  issued  under,  text 

of,  766-771. 
protects  works  published  in  British 

dominions,  483-485,  497-499. 
retroactivity,  rule  as  to,  267-272,  566. 

570. 
text,  7S4-764- 
transiting  right  under,  330-333,  502, 

53'-S39- 
translations,  protection  of,  535-539. 
see  also  Orders  in  Connoil. 
International  Copyright  Offioe  (at  Berne), 
261-263. 
architectural   works,    opinion    as    to, 

385  «• 
certificates  of  formalities,  433,  463. 

I       collection  of  treaties,  182,  455  n. 
HH 
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Intemfttioiial  Copyright  Offioe  (at  B«nie} 

— continued. 
6tvde8  8ur  la  revision  de  la  Convention 

de  Benu,  280. 
expenditure,  spportiomnent  of  among 

Union  countries,  263. 
Le  Droit  dCAtUeur^  the  official  organ, 

262  n. 
officers,  263  n. 
International  Copyright  Union,  S88-968. 
administration,  261-263. 

apportionment  of  expenditure,  263  n. 
Colonies,  admission  of,  250. 

British  Colonies,   position  of,    596- 

599- 
Conferences,  237-239,  242-246. 
the  Conference  of  Paris,  165  n,  241, 

444-455- 
constitution  and  basis,  246-254. 
denunciations,  251. 
extension,  suggestions  as  to,  463. 
history  of  formation,  234-246. 
members,  list  of,  247,  510,  698. 

new  members,  247,  249,  463. 
particular  treaties  between  members, 

255-260. 
United  States,  position  of,  248. 
see  also  Additional  Aet,  Borne  Conven- 

tion,  Convention  Territoriality,  Inter- 

pretative  Beelaration,  Snb-ITnions. 
International  Infringement,  34-56. 
English  works,  early  piracy  of,  44-48. 
ethics  of,  34-36. 

French  works,  early  piracy  of,  49-53. 
German  works,  early  piracy  of,  54-56. 
reprint    trade,     former     importance, 

39-43- 
«e«  also  Infringements. 

International  library,  182. 

International  reoords  of  Copyright,  182. 

International  registration,  181,  433  n. 

International  tribunal,  177-180. 

International  Yooabnlary,  183. 


InterpretatiTe  Deelax«tion,  tlM,  451, 
667-698. 

a  sub-Union  for,  440. 

coming  into  force,  date  of,  698. 

conditions  and  formalities  of  oountty 
of  origin  alone  required,  451. 

dramatisation  and  novelisation  pro- 
hibited, 394,  451. 

Great  Britain  rejects  it,  244,  509,  698. 

ratification,  245,  698. 

text,  668-697. 

'works  publislied,'  definition  of,  313- 

3i7»  451.  543  «• 
InYostitiTo  (kets  of  proteetioa : 

under  the  Berne  Convention,  305-308. 
Ireland: 

former  piratical  industry,  39,  45. 
Italy: 

architecture,  protection  of,  384. 

Chaoe  Act,  proclaimed  under,  645. 

choregraphic    works,    protection   of, 

383- 
conditions  of  protection,  200. 
domaine  public  payant,    114,    546  n, 

58in, 
duration  of  protection,  581  h,  804. 
English  Order    in    Council,    date   of 

coming  into  force,  569  n. 
International  Union,  a    member    of, 

239,  698. 
Montevideo  Convention,  a  party  to, 

466. 
photographs,  protection  of,  375  «. 
progress  of  protection,  69. 
treaties,  70,  201,  664. 


Jaaudoa,  602,  607  iu 
Japan: 

Act  of  1899,  438  n,  453. 
•  conditions  of  protection,  205. 

duration  of  protection,  581*  n,  804. 
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Japan — conti7iu€d. 

English   Order   iu   Council,    date  of, 

570  M. 
International  Union,    a  member   of, 

245»  698. 
no  performing  right  recognised,  548. 
progrees  of  protection,  453. 
treaties,  205,  258  n. 
Jefferys  v,  Booseyy  489. 
<  Jvf  oogens  minimum'  of  the  Berne  Con- 
vention, 170,  279-281,  342354,  361, 

363*  367*  387*  405.  424- 
how  far  Art.  4  part  of,  342-354. 

JuYonal: 
sale  of  the  Agave,  27. 


Kohler: 

theory  as  to  Art.  4  Berne  Convention, 
346. 


Labour: 

as  a  title  to  property,  8-10. 

copyright  based  on,  1 1  - 1 3. 
Lanoofleld,  B.  T. : 

Notts  on  Copyright  (Canadian),  607  ». 
lAYollte,  M.,  French  delegate  at  Berne 

Conferences,  289  n,  398  n. 
Law  of  the  oonntry  of  origin :  Me  Country 

of  origin. 
Law    to    be    appUed,    the    appropriate 

national,  225,  227-229. 
Leotnring  right : 

under  the  Berne  Convention,  302,  462. 
<  Legal  right': 

definition  of,  5. 

distinguished  from  moral  right,  2-6. 
Ldpiig: 

IntematioiMil  infringement,   a  forlner 
centre  of,  46. 


Leipiig — contimied. 
Publishers'  Conference  at,  1901,  406  11  ^ 
419  n. 
Lex  fori,  228. 

Lex  loei  delicti  oommisti,  227. 
Lex  rei  sitae,  229. 
Liberia: 
position  under  Berne  Convention,  239, 
247,  697. 
Library,  International,  182. 
Library  of  Congrew,  Amerioan : 
deposit  of  copies  at,  647-649. 
Lioenee  I6r  reprodnetion,  in  Canada : 
granted  by  copjrright  owner,  631. 
official,  629. 
Lioeniing  Aet,  1068,  21,  31. 
Idoeniingfystom: 

Ceuiadian  proposals,  115,  609. 
Lieber,    Franois,    author    of    <  Political 

Ethics,'  II,  55  tt. 
Lidge: 
a  former  centre  of  the  piratical   in- 
dustry, 37  n,  50. 
« Like  to  Like '(*  Frou-Prou '),  501. 
Literary  and  Artiitio  Anooiation,  Intor* 
national,  235. 
Congresses,  236  n. 
Antwerp,  1894,  385  n. 
Berne,  1883,  236. 
Berne,  1889,  340  n. 
Milan,  1892,  385  n, 
Monaco,  1897,  460  »,  461  n. 
Neuchatel,  1891,  385  n, 
Paris,  1900,  464,  465. 
Rome,  1882,  43,  236. 
Turin,  1898,  461  n. 
constitution  and  functions,  235. 

secretary  and  offices,  235  n. 
International  Union,  project  initiated 
by,  236. 
*  Literary  and  artiitio  workf ' :  see  Doilni' 
tion;  Artiolo  4,  Berne  ConTontion. 
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Literary  Copyright  Aet,  1848,  6i,  496, 

526,  558»  590»  7IO-725- 
tabular  summary,  813. 
text,  710-725. 
Literary  (Jopyright  Bill  (H.L.),  358,  454, 

5oS»  5'4»  523- 
Literary  workf : 
Art.   4  Berne  Convention,  effect  of, 

338-354- 
definition  of  *book,'  English  Act  of 

1842,  711. 
definition    of    English    International 

Act,  1886,  519. 
Imperial  protection,  conditions  of,  596. 
see  also  Works  protected. 
Litolif,  M.,  German  manufacturer,  peti- 
tion as  to  mechanical  musical  in- 
struments, 418  n,  420. 
royalty  system  suggested,  420. 
statistics,  418  n. 
i  Little  Lord  Faontleroy,*  509  n. 
Looke,  John,  10. 
*  Loeus  regit  aetum,'  229. 
Loonf  rei  sitae,  227  n. 
Louis  XVI.  of  France : 

opinion  as  to  copyright  protection,  13. 
Luxemburg : 
Act  of  1898,  453. 

American  authors,  protection  of,  661. 
architecture,  protection  of,  384. 
choregraphic  works,   no  special    rule 

for,  382. 
conditions  of  protection,  199. 
duration  of  protection,  581  w,  805. 
English  Orders  in  Coimcil,  dates  of, 

570  n. 
has  no  particular  treaties,  200,  455. 
International  Union,  a  momber  of,  241, 

698. 

universal  protection,  adoptR  principle 
of,  103-110,  199,  582  n. 
Lyon-Caen :  <  Lois  franjaises  et  ^trangdres,' 


Magaiine  articles,  364-372. 

see  Newspaper  and  magaiine  artidei. 
Maillaid,  M.  Georges : 

author  of  the  *  Model  Law,'  465. 
Kansfleld,  Lord: 

on  copyright  as  property,  17. 
Xanufacture,  of  mechanical  mnsieal  in- 

stroments,    allowed    by    Berne  Cod- 

vention :     «ee     Mechanical     musiesl 

instruments. 
Manufacturing  clause,  the  American,  40  », 

92,  641,  648. 
Mauritius,  602,  607  n. 
Mechanical  musical  instruments,  95,  401- 

421,  543»  580- 
alteration  of  Berne  Convention  rule 

suggested,  414-421,  460. 
Englishman's       rights      in      foreign 

countries,  580. 
interchangeable  parts,  405-421. 

an  American  decision,  413. 

an  English  decision,  413,  544. 

French  decisions,  412. 

German  decisions,  407-412. 
manufacture    and    sale    allowed    by 
Berne  Convention,  95,  282,   405* 

543- 
a  concession  to  Switzerland,  403. 
history  of  the  rule,  404. 
manufacture  distinguished  from  per- 
formance, 402,  405,  407. 
royalty  system  suggested,  420. 
statistics  of  a  GermaiT  manufacturer, 

as  to  sales,  418  n. 
under     English    International    Acts, 
543- 
Mexico: 
Chace  Act,  proclaimc^under,  645. 
Pan-American    Convention,     1902,    a 
party  to,  473. 
*  Might*  and*  right,*  3. 
Millar  r.  Taylor ,  16-20. 
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Milton: 

*  Speech  for  the  liberty  of  imlioensed 

printing,'  31. 
*  Model  law  of  oopyright/  464,  798-801. 

text,  798-801. 
Monaco: 
Art.  4  Berne  Convention  embodied  in 

domestic  law,  339  n. 
ohoregraphic  works,   no  special  rnle 

for,  382. 
Congress  at,  1897,  165  11,  166  m,  460  », 

461  n. 
duration  of  protection,  581  »,  805. 
English  Ordei*8  in  Council,  dates  of, 

570  n. 
International  Union,   a    member   of, 

241,  698. 

no  formalities  imposed,  433. 

photographs,  protection  of,  375. 
Monkswell  Bill :  see  Bill,  House  of  Lordi 

Copyright. 
Montenegro : 

English  Orders  in  Council  relating  to, 
570  n. 

International  Union,  once  a  member 
of,  241,  507  M. 
MonteTideo  Convention,   1889,  48,   161, 

242,  466-470,  699-702. 

Art.  4  Berne  Convention  reproduced 

in,  339  n. 
Berne    Convention    compared    with, 

467-470. 
tjhoregraphic  works  protected,  381  w, 

469. 
country  of  origin,  law  of,  to  regulate 

protection,  467. 
estimate  as  to  value  of  the  Convention, 

470. 
parties,  466^ 
t^xt,  699-702. 
Moral    right,    author's,    in    his    work, 

2-6.     . 
distinguished  from  legal  right,  2,  5. 


Morel,  M.  Henri,  Director  of  the  Inter- 
national  Office,  263  n,  433. 

*  Most  fkYoured  nation  clause,*  143. 

in  German  treaties,  665  ?». 
Municipal  right,  copyright  is  primarily 

a,  118. 
Music:  aee  Adaptations,  Arrangements, 

Mechanical  musical  instruments,  Per- 

forming  right. 
Musical  Copyright  Act,  1882 : 

requires    reservation    of    performing 
right,  300,  543. 

tabular  summary  of,  816. 

*  Mutual  Protection  Society,*  Dutch,  in. 


Name  on  work : 
raises  presumption  of  authorship,  429- 
432,  563- 
Natal: 
Foreign    Reprints    Act    applies    to, 

602,  607  n. 
has  Copyright  law  of  its  own,  594. 
Vienna  treaty,  accepted  by,  708. 
National  bias  in  interpreting   treaties, 

177. 
Nationality  as  a  condition  of  copyright, 
186-189.- 
native  authors,  policy  of  limiting  pro- 
tection to,  97-102. 
territoriality,  compared  with,  186. 
under  American  law,  635,  637-639,  640- 

645- 

imder  Canadian  law,  626. 

under  English  domestic  law,  483-485. 
Naturaliiation  Act,  1870,  195. 
Nevis,  602,  607  n. 
Newfoundland : 

Foreign  Reprints  Act  applies  to,  602, 
607  n. 

has  Copyright  law  of  its  own,  594. 

Vienna  Treaty  accepted  by,  708. 
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Hew  Bonth  Wales,  51 1  n,  708. 
Hewipaper  and  magasine  artielet : 
English,    protection    of,    in    foreign 

oountries,  579. 
temporary  copyright  in,  underOanadian 

law,  628. 
under  Berne  Convention,  364-372. 
Additional  Act,  effect  of,  369-373. 
indication  of  source  rec|uired,  371, 

448. 
cosmopolitan  bonfit,  364-366. 
history  of  Art.  7,  366. 
notice  of  reservation,  suggested  abo- 
lition, 460, 
serial  novels,  368,  371. 
two  classes  of  articles,  367. 
under  English  International  Acts,  500, 
540- 
Hew  Zealand,  594,  595,  600  h. 
has  Copyright  law  of  its  own,  594. 
registration  not  required,  595. 
Vienna  Treaty,  accepted  by,  708. 
Hicara^a: 
Central  American  Convention,  1897,  a 

party  to,  472. 
Pan-American    Convention,    1902,    a 
provisional  signatory  to,  473. 
Hen-Unionist  anthers : 

now  protected  directly   Under  Berne 
Convention  for  Union  works,  287- 
29h  306,  307,  447. 
Osgood  V,  Fehsenfeldy  522. 
rule  of  the  English  International  Acts, 
520. 
Herway : 

Berne  Conference,  1884,  attitude  at, 

237- 
British  dominions,  rights  of  Norwegians 

in,  508. 
choregraphic    works,    protection    of, 

383. 
conditions  of  protection,  204. 
duration  of  protection,  581  »,  805. 


Herway — conJiimed. 
English  Order  in    Council,   date  of, 

570  n. 
expropriation  for  educational  work«, 

etc.,  399  w. 
formalities,  for  what  works  required, 

433. 
International  Union,  a  member  of,  241, 

698. 

Additional    Act,    refused   by,  24), 
28411. 
progress  of  protection,  76. 
translating    right    under    Norwegian 

statutes,  237  n. 
treaties,  77,  205. 
'Net  .  .  .  any  greater  right  or  longer 
term  of  Cepyright  * : 
disoropancy  between  English  1886  Act 
and  Berne  Convention,  507,  547-549- 
English  rule  does  not  affect  remedies, 
548. 
Netiee  of  oepyzight : 
in  America,  650. 
in  Canada,  627. 
Hotiee  of  reseiYation : 

for  newspaper  and  magazine  articles, 

367-370,  460. 
for   perfonning    right,    299-302,    452, 

543- 

of  American  rights,  for  interim  copy- 
right, 647. 
HoYelisatien : 

Interpretative  Declaration,  forbidden 
by,  3^,  451. 

Paris  Conference,  discussed  at,  393. 

under  English  law,  392. 


0. 

*  Obligation,'  copyright  not  an,  24. 
OiBee  of  the  International  Union  :    see 

International  Copyright  Ollloe. 
Orange  BiYor  Colony,  250  n. 
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Olden  in  Connoil : 
under  EngliBh  International  Acts,  505, 

506,  565.  766-771. 
dates   of   coming   into  force,   506, 

507  »,  569  n. 
formalities  under,  526-529. 
Order  of  28th  November,  1887,  267- 
270,  454  n,  502,  506,  530,  539, 
551.  569,  766-768. 
*  not . . .  any  greater  right  or  longer 

term  of  copyright,'  507,  547. 
retroactivity  under,  267-270,  569. 
revoked  19  others,  454  n, 
text,  766-768. 
Order  of  7th  March,  1898,  521,  769- 

771. 
text,  769-771. 
under  Foreign  Reprints  Act,  1847,  606, 
616. 
Ordinanoes,  English,  against  unlawful  re- 
printing, 21,  31,  44. 
Osgood,  Mcllvaim  A  Co.  v.  Fehser\fM, 

522. 
Oxford  Uniyenity: 
privilege  granted  to,  before  printing 
discovered,  27. 


Paintingt: 
Fine     Arts     Copyright.    Act,      1862 
(English),  196,  463  n,  484  «,  492. 
period  of  protection,  552. 
protection  limited  to  United  King- 
dom, 592. 
residence  in  British  dominions  re- 
quired, 492. 
tabular  summary  of,  814. 
Palfgrave,    Jehan,  patent   granted   to, 

1530,  29. 
Pan-Amerioan  Conyentien,  1902,  473. 
Conference  of  1890,  473. 
Conference  of  1901,  473. 
ratifications,  474. 


Paraguay. 

Montevideo  Convention,  a  party  to, 

466. 
Pan-Amerioan  Convention,  1902,  a  pro- 
visional signatory  to,  473,  474, 
Paris: 
Conference  of,  1896,   165  n,   242-246, 
444-452. 
Additional  Act  and  Interpretative 
Declaration,  244,  446-451. 
amendments  introduced  by,  370, 

446-45»- 
sub- Unions  under,  440. 
Recommendations  ( Vonix),  452-455. 
Congress  at,  1878,  141. 
Congress  at,  1889,  370. 
Congress  at,  1900,  465. 
see  also  Additional  Aot,  InterpretatiTe 
Declaration,  Beoommondationfl. 
Partienlar  treaties,  255-263. 

recommendation  of  Paris  Conference, 

452. 
tendency  against  treaty-making,  455. 
treaties  superseded,  454. 
rules  of  Berne  Convention,  148, 255-260. 
treaties  now  subsisting,  256  n. 
see  also  Treaties. 
Pearsall-Bmith,  B. : 
royalty  system  suggested  for  United 
States,  115. 
Penalties : 
under  American  law,  656. 
under  Canadian  law,  629, 
under  English  law,  561,  562. 
BaseJiet  v,  London  Illustrated  Stand- 
ard Co.f  548. 
Peroentage  systems :  see  Boyalties. 
Perfbrmanoe : 

control  of,  under  Art.  13  Berne  Con- 
vention, 423,  425. 
manufacture  distinguished  from,  with 
reference  to  mechanical  musical  in- 
struments, 402,  405,  407. 
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TwiormMJkce—conliiiued. 
publication,  equivalent  to,  under  Eng- 
lish law,  542  n. 
effect  of   the   discrepancy,    289  n, 
316  ». 
PerfiDnning  right,  in  dramatic  and  musi- 
cal works,  299-302,   542,   577,  654, 

657. 
in  the  United  States,  654,  657, 
international  importance,  299, 
Japan  and  Luxemburg,  not  recognised 

in,  548. 
notice  of  reservation,  299-302,  543. 
of  English  author  in  foreign  countries, 

577- 
tables,  as  to  protection  under  English 

law,  816. 
the  Berne  Convention  rule,  300. 
under  English  International  Acts,  542. 
commencement  of  protection,  542  n. 
remedies,  562. 
Feriodloals,  artiolet  in:   «ee  Hewipaper 

and  magaiine  articles. 
Personal  property : 

copyright  is,  by  English  law,  25. 
Pereoni  protected : 
by  Canada,  626. 
by  Great  Britain,  483,  490-493,  510, 

by  the  United  States,  645. 
under  Berne  Convention,  283-291. 
see   also   Alieni,    Berne    Conyention, 

Canada,  Great  Britain,  MontOTldeo 

ConYcntion,  United  Statei,    Vienna 

Treaty. 
Pern: 
Montevideo  Convention,   a  party  to, 

466. 
Pan-American    Convention,    1902,    a 

party  to,  473. 
Photographs : 
authorised,  of  protected  works  of  art, 

361-363. 


noXogn,'phM— continue. 
Fine  Arte  Copyright  Act,  1802  (Eng- 
lish), 196,  463  n,  484  n,  492. 
period  of  protection,  552,  803. 
protection  limited  to  United  King- 
dom, 592. 
residence  in  British  Dominioins  re- 
quired, 492. 
tabular  summary  of,  814. 
protection     of,     in     various     Union 

countries,  375. 
period     of     protection    in      varioos 
countries :  8ee  tables  in  Appendix. 
802-807. 
rule  of  Bemo  Convention  as  to,  373- 
380. 
a  sub-Union  created,  376. 
German  view,  change  in,  377. 
reason  for  exclusion  from  ArL  4, 

350-352. 
recommendation  of  Paris  Conference, 

378*  452. 
rule  of  Additional  Act,  378. 
the  1886  rule,  375. 
Pianola:  ate  Mechanical  mnsieal  instni- 
ments. 

Picard,  Edmond,  on  the  classifioation  of 

copyright,  7271. 
Piracy,  international,  34-56. 

ethics  of,  36-38,  121. 

former  importance,  39-43. 

of  English  works,  44-48. 

of  French  works,  49-53. 

of  German  works,  54-56. 

reprisals    suggested    against    United 
States,  42. 

9ee  also  Infringements. 
Plays:  «ee  Perfbrming  right. 
Political  Economy  of  Copyright,  82-1 16. 

courtesy  copyright,  1 1 1  - 1 1 6. 
courtesy  of  the  trade,  in. 

encouragement   of    home    industries 
91. 96. 
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PoUtioal  Eoonomy  of  Copyright— co9i^i- 
nued. 
enoouragement  of  home  industries — 
continued. 
mcohanical  musical  instruments,  95. 
publishing  interests,  95. 
t3rpe8etting  clause,    the    American, 

92. 
enrichment    of    stock    of    literature, 

83»  85-90- 
cheap  books,  87-90. 
fair  expropriation,  86. 
evils  of  withholding  protection,  84,  87. 
immediate  utility,   the   consideration 

of,  82. 
native  authors,  protection  of,  97-102. 
in  America,  98. 

reciprocity  the  safest  principle,  101. 
retorsion  and  reprisals,  99-101. 
universal  protection,  103- no. 
Ponsaid's  Agnh  de  Miranie,  41. 
Portugal: 
Chace  Act,  proclaimed  under,  645. 
duration  of  protection,  805. 
France,  treaty  with,  64. 
PotMMion  and  detention,  14. 
PoBthnmonf  workf ,  307. 
Ponillet,  Engdne : 
on  nature  of  copyright,  13. 
on  protection  of  photographs  in  France, 

375  «• 
on  *enfin,*  Art.  4  Berne  Convention, 

340  »• 
on  universal  protection  in  France,  134. 

Pro-ooeapaney,  acquisition  by,  7. 

Profnmption   of  authorship,    raised   by 

name  on  work,  423,  429-432. 
*  Prinoe  of  India,  The,*  522. 
<  Printing  beyond  the  leu,*  41. 
Printing  industry : 

copyright,  connection  with,  27. 

enoouragement  of  at  expense  of  inter- 
national protection,  91-95. 


Prints :  see  Engravings. 
Priyate  International  Law : 

bases  of,  222-224. 

copyright  from  standpoint  of,  1 17-1 19, 
225-229. 
Privileges,  early  protection  by,  28. 
Prooedure: 

for  English  author,  in  foreign  countries, 

584. 
formalities  relating  to,  217-221,  426- 
434,  462,  463. 

security  for  costs,  219-221,  427,  462. 
under  American  law,  658. 
under  English  law,  562-564. 
under  the  Berne  Convention,  426-434. 

certificate   of   formalities,  432-434, 

463- 
lex  fori,  regulated  by,  427. 
name  on  work,  429-432. 
security  for  costs,  427. 
Progress  of  proteetion,  57-80. 

in  Austria,  67. 

in  Belgium,  72. 

in  Denmark,  75. 

in  France,  63. 

in  Germany,  65-67. 

in  Great  Britain,  59-62. 

in  Greece,  76. 

in  Hungary,  67,  68. 

in  Italy,  69. 

in  Norway,  76. 

in  Russia,  77. 

in  Spain,  71. 

in  Sweden,  77. 

in  Switzerland,  74. 

in  United  States,  78-80. 
Property: 

copyright  as,  14-26. 

development  of  the  conception  in  Eng- 
land, 15. 

its  creation,  7-13. 

principles,  application  of  to  copy- 
right, 11-13. 
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Proptrtj — coiifimwd, 
its  creati(Hi — continued, 
title  by  labour,  8-10. 
title  by  pre-oocupancy,  7. 
Proteetion,    International :    see  Alieni, 
Berne  Conyention,  International  Copy- 
right, Progreti  of  proteotion. 
Prorisiou  of  Berne  ConTention,  various 

olasses  of,  279-282. 
Pmuia: 
influence  in   formation  of    Germanic 
Union  for  Copyright,  65. 
Pmitia,  King  of: 

author  of  L^AfUi-Machiavef,  50  n. 
Poendenyinoiii  worki,  429-432,  562. 
international  register   suggested    for, 
433  «• 
Pnblie  benefit,  in  connection  with  copy- 
right, 22. 
as    to    expropriation  for    educational 
works,  etc.,  400. 
Pnblio  domain  of  intellectual  workf ,  9. 
domaine  pttblic  payant,  546  n,  581  n. 
Pnblioation : 

British  dominions,  first  publication  in, 
required  by  English  domestic  law, 

I94-I97*  496-499- 
Canadian  rule  as  to  place  of  publication, 

626. 
United    States,   first   publication    in, 

required  by  American  law,  646. 
what  amounts  to,   under  Berne  Con- 
vention, 289  n,  313-317,  447. 
the  English  rule  is  different,  314-317, 
542  n. 
anomalies   caused   by   difference, 

315- 
the  Interpretative  Declaration,  313, 

451- 
see  also  Simoltaneona  pnblioation,  Vn 
pnbliriiod  workf. 
Pnbliikers*  Conferenoe  at  Leiptig,  1901, 
406  n,  419  M. 


Pnbliahing  trade: 
how  far  State  should  regard  interesU 
o^»95- 
Pnfbndorf  on  property,  18. 
Pntnam: 
on  English  works  r^rinted  in  United 

States,  638. 
on  limited  American  market  for  serious 

works,  III. 
on  the  Cfaaoe  Act,  642. 
Pntter  on  international  piracy,  37. 


Quotation,  right  of  ftdr : 
not  affected  by  Art.  8  Berne  Conven- 
tion, 399. 


BatiiLoation,  of  the  Berne  Convention, 

239. 
of  the  Additional  Act,  245,  450. 
of  the  Interpretative  Declaration,  245. 
Beciproeity,  loi,  131-136. 
between  France  and  England,  discussed 

in  1839,  37. 
*  diplomatic '  and  'legal,'  102,  126. 
in  France,  admitted  by  treaties,  63. 
specific  and  general,  131. 
under  English  International  Acts,  494- 

496,  499»  502. 
under  the  Berne  Convention,  1 10. 
universal  protection  compared  with, 

121-123,  i32-»36. 
Von  Bar,  opinion  of  upon,  123,  133. 
Beeommendationi  (Vonx),   437-439,  441, 

452-455- 

of  Berne  Conference,  1884,  438. 

of  Paris  Conference,  1896,  378,  452-455. 
Beoordi  of  Copyright,  International,  182. 
Beenoil  dos  Conyentions,  published  by 

Litemational  Office,  182,  455  n. 
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Segiiter,  rectification  of,  under  Canadian 

law,  629. 
Segiitration : 

in  country  of  origin,  why  required  by 

Berne  Convention,  278. 
international,   the    question   of,    181, 

433  w. 
tendency  to  abolish,  278  n. 
under  American  law,  208,  647-649. 
under  Canadian  law,  627,  629. 
under  English  domestic  law,  428  n. 
under  English  International  Acts,  151- 
153.  52S-529»  562  «. 
Beielurdti  M.,  a  German  delegate,  344, 

381. 

on  choregraphio  works,  381. 
Bamediei: 

for  English  author,  in  foreign  coun- 
tries, 584. 
under  American  law,  656-658. 
under  Canadian  law,  629-632. 
under  English  law,  555-562. 

account  of  profits,  561. 

damages    and    deliver^'    of    copies, 
56,. 

for  artistic  copyright,  562. 

for  performing  right,  562. 

injunotions,  555,  561. 

penalties,  561. 

seizure  of  foreign  reprints,  560. 
under    the    Berne    Convention,    422- 
426. 

control  of  circulation.  Art.  13,  423, 

425- 
general  rule,  422. 

seizure  of  infringements.    Art.    12, 
423-425- 
Benaiilt,  M.,   a  French   delegate,    141, 
371  n,  378-380. 
report,  as  to  photographs,  378-380. 

SeproMiitatioii,  eo&trol  of: 
reserved   to    domestic  laws.  Art.    13 
Berne  Convention,  423,  425. 


Beprints: 
seizure  under  Berne  Convention,  423- 

425- 
the  Fkuis  amendment,  448. 
see    also    Colonial    reprints,    Foreign 
reprints. 
Hepriialf,  42,  99-101. 
Beprodnotions  specifically  prohibited  by 

the  Berne  Convention,  389-400. 
BeierYation,  notioe  of: 
.  for  newspaper  and  magazine  articles, 
367-370,  460. 
for    performing  right,    299-302,    452, 

S43« 
of  American  rights,  for  interim  copy- 
right, 647. 
Beiidenoe: 
American  copyright,  how  far  a  title 

to,  208. 
English  copyright,  how  far  a  condition 
of,  486.493. 
assurance  to  United  States,  138, 195, 
492,  512,  661. 
Beeelntione  of  literaiy  and  artistic  socio 

tiee,  442,  457-4^5- 
XoitriotiYe     period     for     tranilating, 
anther's : 
under  English  International  Act,  188G, 

330-333.  532-535- 
diagrams  of  terms  of  protection,  328. 
under  the  Berne  Convention,  297,  325- 
333.459. 
Betoreion,  99-101. 
BetroaetiTity : 

Convention  rule  as  to,  264-  267. 

English  rule  compared  with,  269-271. 
extension  of,  by  Additional  Act,  449. 
for  translating  right,  266,  449. 
Englishman,  protection  of  abroad,  584- 

586. 
under  Vienna  Treaty,  585. 
under  English  International  Act,  1886, 
267-272.  565-570- 
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XetroMtiyity— <:oit/fn«e(2. 

under  English  International  Act,  1886 
— continued, 
ffan/staengl  v.  HoUaway,  268. 
Kay,  L.  J.,  in  Lauri  r.  Rencul,  269, 

567  «. 
valuable    subsisting  interests,  270- 

272.  567-570- 
Beronue  Act,  1889,  560,  765. 

text,  765. 
B«Tiiion  of  the  Bene  CoBTentioB,  240, 
242-246,  252-254,  4J4-465. 

conditions  of  revision,  252-254. 

domestic  influences,  441-443. 

reoommendations,  437-439,  452-455. 

sub-Unions,  439-441. 

raggestions  for  future  revisions,  456- 

465- 
the  Revision  of  Paris,  444-455. 
Reoommendations,  452-455. 
the  Additional  Act,  446-450. 
the      Interpretative      Declaration, 

4S>- 
see  also  text  of  the  Berne  Convention, 
in  Appendix,  667-698. 
Beward,  copyright  as  a,  21-23. 
Bight,  deflnition  of;  4. 
buyer's  right,  the,  19-21. 

*  legal  right,'  5. 

*  moral  right,'  2,  3  n,  5. 
Bamborg  : 

report  to  Brussels  Congress,  1884,  142. 
Borne,  Congress  at,  1882,  43. 
Bofmini,  M.  Henri,  an  Italian  delegate, 

389  w»  393  «»  397.  400  "»  4'5.  43o»  433- 
Bdthlitborger,  M.  Enut,  secretary  of  the 
International  Office,  263  n. 
paper  at  Congress  of  Monaco,  1897, 
166. 
Boumania : 
International  Union,  accession  desired, 
464. 
Houtiedge  v.  Low,  490-492. 


Beyalties: 
domaine  pttblic  payant,  114. 

in  Italy,  114,  546  n,  581  n. 

in  Switacerland,  115. 
on    foreign    reprints    imported    into 

Colonies,  421  it,  606-609. 
system  of,  proposed  by  Canada   for 

English  books,  115,  609. 
system   of,  proposed  for   mechaaioal 

musical  instruments,  420. 
system  of,  proposed  for  the  United 

States,  115. 
Buiia: 
duration  of  protection,  806. 
International  Union,  accession  to  de- 
sired, 464. 
unsatisfactory  protection  in,  77,  146. 


St.  Christopher,  602,  607  n. 

St.  Lueia,  602,  607  n. 

St.  Vinoent,  602,  607  n. 

Sale  of  meohanliml  mviical  iattnunmLts, 

allowed    by    Berne   Convention;     me 

Moehanical  musical  i]istnim«iit8« 
SaUsburj,  Lord : 

assurance    to    United    States,     138, 
492. 
Salvador : 

Central  American  Convention,  18d7,  a 
party  to,  472. 

Pan-American    Convention,    19Q2,    a 
party  to,  473,  474. 
de  Bartines: 

Memoir  of  French  booksellers  to,  1764, 
49- 
Saxony: 

treaty  with  France,  1856,  52  ti. 
Sdentiile  artieles,  in  newspapers,  etc., 

366,  367. 
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Sdentiile  workf,  expropriation  for,  86, 
282,  395-400. 
from     English     works,     in     foreign 

countries,  579. 
general  principles,  86. 
German  Act  of  1901,  rules  of,  580  n, 
in  EInglish  international  law,  543. 
under  the  Berne  Ck>nvention,  282,  395- 
400. 
abolition,  suggested,  of  Berne  Con- 
vention rule,  460. 
Berne  Convention  rule,  the,  398. 
quotation,  right  of,  unaffected,  399. 
Union  countries  where  allowed,  398. 
Benlptiire: 
Art.  4  Berne  Convention,  specifically 

included  in,  338. 
protection  of,  under  English  domestic 
law: 
conditions,  197,  484. 
domestic   formalities,   how    far  re- 
quired, 528. 
duration,  552. 

protection  limited  to  United  King- 
dom, 592,  595  n. 
remedies,  562. 
Seotn  {or  Sojtro) : 

patent  for  perforated  cards,  1842,  41 2  u. 
Boeority  for  oofts,  219-221,  427,  462. 
from  aliens  under  Berne  Convention, 

427- 
Hague  Convention  as  to,  221. 

Seiiure: 

English  conditions  as  to,  560. 

of    unstamped    foreign    reprints,    in 

cei*tain  colonies,  608. 
under  Art.  12  Berne  Convention,  423. 

425- 
amendment  by  Additional  Act,  448. 

Serial  noreU : 

may  not  be  reproduced,  368-371. 
Sejtre  {or  Beetn) ; 

patent  for  perforated  cards,  1 842, 4 1 2  n. 


*  Shangbraun,  The,*  497. 
Simiiltaiieoiif  pnblieation : 

advantages   and   disadvantages,   321- 

constructive  simiiltaneity,  310,  523. 
country  of    origin   in    case    of,    306, 

308-310,  321-3251  522,  583- 
in  British  dominions  and  a  non-treaty 
country,  522. 

Osgood  V.  Fehser\fdd,  522. 
in  British   dominions   and    a    treaty 

country,  583. 
in  the  United  States,  condition  of,  93, 

646. 
Smiles's*  Thrift,*  611. 
Spain: 
architecture,  protection  of,  384. 
Cliace  Act,  proclaimed  under,  645. 
choregraphic    works,    protection    of, 

383. 
conditions  of  protection,  201. 
duration  of  protection,  581,  806. 
English  Order   in    Council,    date   of 

coming  into  force,  569  11. 
inefficient  protection,  52. 
International    Union,  a    member  of, 

239,  698. 
Montevideo  Convention,  a  party  to, 

466. 
photographs,  protection  of,  375, 
progress  of  protection,  71. 
treaties,  71,  202. 
Speneer-Brodhnnt,  Xr. : 

is  copyright  a  chose  in  action  ?  26  11. 
Stage  adaptions : 
under  English  International  Acts,  500- 

502,539- 
see  also  Adaptation!. 

Star  Chamberi  early  control  of  the  press, 

30. 

*  Star  of  Smpire,  The,*  498. 

'  State,'  use  of  the  term,  185  ti. 
Stationers'  Company,  the,  2931. 
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Stationen'  HaU : 

regUtration  and  delivery  of  oopiee  at, 

'5ii  15*  »»  496. 
see  also  Deposit  of  Copies,  fiegiitration. 
Statutes :  see  Aeta. 

Sub-Unions,    under    Berne   CJonvention, 
439-441. 
for  architecture,  385. 
for  ohoregraphio  works,  382. 
for  photographs,  376. 
for  the  Additional  Act  and  the  Inter- 
pretative Declaration,  440. 
'Snbsistiner    and     yaluable    rights   or 

interests,'  270-272,  566,  567-570. 
Suggested  alteimtions  in  the  Berne  Con- 
vention, 457-464. 
Sweden: 
Berne  CJonferenoe,  1884,  attitude  at, 

237. 
conditions  of  protection,  206. 
duration  of  protection,  581  n,  806. 
English    Order    in    Council,    507  n, 

570  n. 
expropriation  for  educational  works, 

etc.,  398. 
International  Union,  a  member  of,  245, 
284  n,  464  7i,  698. 
Additional    Act    refused    by,    245, 
28471. 
progress  of  protection,  78. 
translating  right,  576. 

domestic  law  as  to,  238  n, 
treaties,  205,  206. 
Swltserland : 
accessions  to  Berne  Convention  to  be 

addressed  to,  248  n,  450. 
architecture,  protection  of,  384. 
Chace  Act,  proclaimed  under,  645, 
choregraphic  works,  382. 
conditions  of  protection,  202. 
denunciations    of    Berne    Convention 

to  be  addressed  to,  251  n,  449. 
duration  of  protection,  581  n,  806, 


Swltserland — continued. 
English    Order    in    Council,   date  of 

coming  into  force,  569  n. 
expropriation  for  educational  works, 

etc.,  39971, 
formalities,  for  what  works  required, 

433- 
International  Copyright  Office  under 

control  of,  262. 
International  Union,  a  member  of,  239, 

698. 

mechanical  musical  instruments,  403, 

4147*. 
photographs,  protection  of,  375. 
plays,  royalty  system  for,  115. 
progress  of  protection,  74. 
treaties,  74,  202,  454. 

with  France,  1882,  repudiated,  143. 

T. 

Tables  relating  to  Copyright,  802-816. 
Berne  Convention,  1886,  synopsis  of, 

809. 
Copyright    (Musical    and    Dramatic) 

Acts,  synopsis  of,  816. 
Engravings  and  Prints  Copyright  Acts, 

synopsis  of,  815. 
Fine     Arts     Copyright     Act,      1862, 

synopsis  of,  814. 
International    Copyright    Act,    1886, 

synopsis  of,  812. 
Literary  Copyright  Act,  1842,  synopsis 

of,  813. 
method  of  international  protection  in 

various  countries,  80a 
national  periods  of  protection,  802-807. 
Talfourd,  Seijeant : 

on  International  Copyright,  59,  487. 
Talfourd*s  Bill,  12,  59. 
Tangibility,    not    now    considered    an 

essential  feature  of  property,  15-17. 
Tantiemes :  see  Boyalties. 
Tasmania,  51111,  708. 
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Tknohniti,  books  published  by,  41  n,  46, 

113  «• 
Terwioe'i  playi,  sale  of,  27. 
Teimofproteetion :  802-807. 
diagrams,  328. 
for  copyright, 
for  Englishman  abroad,  581-584. 
in  Canada,  628. 

in  the  United  States,  654,  807. 
in   various   Union  oountries,    581, 

802-807. 
the  English  rules,  546,  547,  549-552. 
under  the  Berne  Convention,  277, 

3i9-32S»547- 
under   the    English    law,    545-5549 

803. 

for  translating  right, 
under  the  Berne  Convention,  325- 
330. 
suggested  extension,  459. 
under    the    English    International 
Acts,  330-3331  S3i-S39i  803- 
Territoriality,  the  principle  of,  186-190. 
compared  with  nationality,  186. 
Convention  territoriality,  19a 
unpublished  works,  as  applied  to,  317. 
<  Thtttro  Franfaii/  German  reprints  of 

French  works,  52. 
Theory  of  International  Copyright,  the, 
81-229. 
alien  authors,  protection  of,  in  various 

oountries,  184-221. 
alien  laws,  the  application  of,  222-229. 
political  economy  of  copyright,  82-1 16. 
treaties,  protection  by,  117-153. 
universal  law,  possibility  of,  154-183. 


patent   for   perforated    cards,    1864, 
412  n. 
Thompion,  Joftiee,  on  the  anther's  right, 

12. 
Tiisot,  M.,  as  to  German  piracies  of 

French  works,  52. 


Title-page,  deposit  of,  in  United  States, 
647. 

Translating  right : 

author's  restrictive  term  {(Ulai  cPtisaye), 

297»  325-333»  459- 
copyright  in  translations,  distinguished 

from,  326,  536. 
diagrams  of  length  of  protection,  328. 
in  translations,  359. 
instalments,  works  published  by,  296, 

538. 

international  importance,  298. 
nature  of  author's  exclusive,  295-299. 
of  English  author,  in  foreign  oountries, 

576. 
period  of,   in  various  countries:    see 

Tables  in  Appendix,  802-807. 
reliroactivity,  449. 
term  of,  under  Berne  Convention,  296- 

298*  325-330- 
extended  by  Additional  Act,  447. 
under  American  law,  651. 
under  English  International  Acts,  330- 

333»  502,  53I-539- 
discrepancy  between    English    and 
Convention  Rule,  534. 

Tnnilations : 

copyright  in,  under  Berne  Convention, 
326,  357-361. 
transUting  right  in,  359. 

copyright   in,  under    English    Inter- 
national Acts,  535-539. 

diagrams  of  length  of  protection,  328. 

*  Uwful '  and  '  authorized,*  358. 

of  English  author,  protection  in  foreign 
oountries,  577. 

translating  right,  distinguished  from 
copyright  in,  326,  328,  536-538. 

translating  right  in,  359. 
Transraal,  250  n. 
Treatiee: 

ambiguities,  possible,  connected  with, 
129. 
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Treaties~co9t/en  ued. 
between  Union  countries,  now  Bubeist- 
ing,  256  n. 

which  have  been  superseded,  454. 
collection  published  by  International 

Office,  182,  455  ?». 
oommerciali  inclusion  of  copyright  in, 

140-145. 
conflict,  possible,  146-148. 
contractual  nature,  1 1 7- 1 20. 
interpretation  of,  national  bias  in,  177. 
of  Austria,  67. 
of  Austria-Hungary,  67. 
of  Belgium,  73. 
of  China,  663  n. 
of  Denmark,  76. 
of  France,  63. 

of  Germany,  67,  663.  ^ 

of  Great  Britain,  62,  506-515. 

position  in  English  law,  138. 

retroactivity  of,  584-586. 
of  Hungary,  67. 
of  Italy,  70. 
of  Norway,  77. 
of  Portugal,  71. 
of  Spain,  71. 
of  Sweden,  77. 
of  Switzerland,  74. 
of  the  United  States,  663. 
part  played  in  initiation  of  the  Berne 

Convention,  441  n, 
protection  by,  137-145. 

compared  with  statutory  protection, 

125. 
countries    which    adopt    policy  of, 
808. 
8te  also  American  Conyentionf ,  Berne 
ConTention,  MonteTideo  ConTention, 
Partionlar      treaties,     Beoiproeity, 
Vienna  Treaty. 
Trench,  Archbishop: 

sale  of  works  in  Canada,  421  n,  608. 
Tribunal,  International : 
proposals  for,  178-180. 


Trinidad,  602,  607  n. 
Tnms: 
Art.  4  Berne  Convention  embodied  in 

domestic  law,  339  n. 
choregraphic  works,  382. 
conditions  of  protection,  206. 
duration  of  protection,  581  n,  807. 
English  Order    in   Council,    date    of 

coming  into  force,  569  n. 
International  Union,  ift  member    of, 

239,  698. 
no  formalities,  433. 

no  treaties  with  Union  countries,  455. 
Typesetting  Clause,  the  American,  4091, 

92,  641,  648. 
Typographical  Unions,  American : 
typesetting    clause   a    concession   to» 
641  n. 


U, 

Ulbach,   X.   Louis,  a  French  delegate, 

362,  391  n. 
Uniilcation  of  laws,  159. 
Union  de  rAssociation  littdraire  et  aitis- 

tique    Internationale :     m«     Interna 

tional  Copyright  Union. 
Unions  restreintes  :  set  Sub-Unions. 
United  States : 

Act  of  March,    1905,  giving  interim 
copyright  in  foreign  works,  641, 

647,  796. 

text,  796. 
American    author,   rights  of  abroad, 

659-665. 
Art.    18  Berne  Convention,   position 

under,  248. 
authors  suffer  from  national  policy,  98. 
Canada,     importation     of    American 

reprints,  609. 
Canada,  influence  on,  619. 
Chace  Act,  the,  640-645. 

coimtries  proclaimed  under,  645 
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United  States — corUimied. 

China,  treaty  with,  1903,  645,  663  n. 
conditions   and    formalities,   207-209, 
575,  646-650. 
for  interim  copyright,  647: 
typesetting  clause,  40  n,  92,  64 1 ,  648. 
Confederation  copyright,  evolution  of, 

634- 
courtesy  copyright,  1 1 2- 1 14. 

courtesy  of  the  trade,  112. 
duration  of  pA>teotion,  654,  807. 
duty  (25  %)  on  imported  English  books, 

47  n. 
English   author,  rights  in,  572,  575- 

577.  583- 
Germany,  treat}'  with,  1892,  56,  377, 

663-665. 
Great  Britain,  relations  with,  195,  492, 

512,  661. 
infringements,  remedies  and  procedure, 
656-658. 

injunctions,  658. 

modes  of  infringements,  656. 

penalties  and  damages,  656. 

performing  right,  infringement  of, 

657. 

integrity  of  leading  publishers,  x  15. 

international  arrangements,  258,  645. 

International  Union,  accession  to  de- 
sired, 464. 

mechanical  musical  instruments,  de- 
cision on,  413. 

Pan-American    Convention,    1902,    a 
provisional  signatory  to,  473. 

performance  and  publication,  496. 

piracies,  40-43,  46,  53,  55. 

progress  of  protection,  78-80. 

rights  included  in  copyright,  651-654. 
dramatisation  and  novelisation,  653. 
translating  right,  651. 
translations,  copyright  in,  652. 

sources  of  law,  634-639. 
does   not   accept  English  common 
law,  635. 

I 


United  States — corUimied, 

statutes,  text  of,  784-797. 
Uniyerial  Law,  poMibility  of,  154-183. 
national  en\'ironment,  effect  of,  163. 
practical    advance   towards,    167-176, 
464. 
Brussels  Conference,   1858,    resolu- 
tions of,  174. 
Convention      provisions,      various 

classes,  170-174. 
ideal  law,  the,  162-166. 
matters  for  assimilation,  168. 
model  law  of  Copyright,  draft  of, 
464,  798801. 
text,  798-801. 
national  advance,  1 74. 
reciprocity,  general  and  specific,  167. 
the  Berne  Convention,  1 75. 
the  Paris  Conference,  176. 
UniyenuJ  proteotion,  prineiple  of,  103- 
110,  134-136. 
economic  aspect  of ,  103-110. 
in  Egypt,  808. 

in  France,  Belgium,  and  Luxemburg, 
103,  108,  134-136,  808. 
'  differences  in  mode,  108  n. 

'  the  French  Decree  of  1852,  135. 

reciprocity  oomjkared  with,  1 21-123. 
'  Unlawftil  reprinting : 

English     Ordinances     and     Decrees 
against,  44. 
Unpublished  workf : 
application  of  territoriality  to,  317. 

Von  Bar's  theory  as  to,  317. 
Canada,  proteotion  in,  626. 
I       Convention  rule,  317. 

United  States,  proteotion  in,  646. 
i      see  also  Publication,  *  Worki  published.' 

Uruguay: 
Montevideo  Convention,  a  party  to, 

466. 
Pan-American    Convention,    1902,    a 
party  to,  473. 
I  I 
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Value,  a  property  feature  of  copyright, 

17. 
Vand,  Swiss  Canton,  403  97. 

Veniee : 

granted    first    recorded   privilege    to 
author,  1491,  28. 
▼eyey,  International  Congress  at,  1901, 

178. 
Vienna,  Congress  of  German  authors  at, 

1893,  369,  433  n. 
Vienna  Treaty,  511,  703-708. 

English  author,  rights  of,  under,  572- 

586. 
English  Colonies,  how  far  accepted  by, 

5".  708- 
text,  703-708 

Vooabolary,  International,  the  question 

of,  183. 
Vonx:  Me  Secommendatloni. 
Von  Bar  :  • 

high  Court  fees  for  aliens,  104. 

on  domicil,  188,  189. 

on  French  Decree  of  1852,  106. 

on  most  favoured  nation  clause,  143. 

on  protection  of  trade-interest,  95. 

on  universal  protection,  109. 

reciprocity  an  unsound  principle,  123, 

133- 
theory  of  potential  publication  as  to 
unpublished  works,  317. 
Von  Savigny  on  possession,  14. 


Wapier*!  worke  and  Austrian  Act  of 

1893,  67  n. 
<Wall   Aot*~Musical    Copyright'  Act, 
1882,  300,  543,  816. 

tabular  summary  of,  816. 
.War,  effect  of,  on  commercial  treaties, 

144- 


CoofereDce 


Lot, 


Waahingfton,   Pan-American 

at,  1890,  473. 
Weetbnry,  Lord,  in  Rtrntledge  r. 

491. 
William  Of  Holland,  subsidised  piratical 

reprinting,  36. 
Works  proteeted : 
under  American  law,  646^ 
under  Canadian  law,  627  n. 
under    English   International    Copy- 
right Act,  1886,  519-521. 
under  the  Berne  Convention,  334-385. 
architecture,  383-385. 
authorised  photographs  of  protected 

works  of  art,  361-363. 
choregraphic  works,  380-383. 
*  literary  and  artistic  works,'  defini- 
tion of  works  protected  (Art. 

4),  334.  338-354- 
five  classes,  33SI. 
newspaper   and   magadnc   articles, 

.364-372. 
photographs,  373-380. 
translations,  357-361. 
9ee  also  Arohiteetnre,  Artietie  tpuki, 
Choregraphie  works,  Drawings,  Sa- 
gravingt,  Newspaper  and  Wagaitm 
artielei,     Paintingi,     Photograpki, 
Beolptore,  TranilatioiiB,  etc.,  efee. 
( Works  pnbliahed*: 
defined  by  Interpretative  Declaration, 
3i3-3»7»  45>»  542  w. 
Wurtembnrg,  28,  66. 
protection  by  privileges,  1836,  28^ 


Tales,  J.,  in  Millar  v,  Tayfor,  16,  19. 


Z. 

Zola,  rAsdommoir,  41. 
ZollTorein,  The,  66  n. 
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